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CA S 
ARGUED and DETERMINED 


IN THE TIME OF 


LORD CHANCELLOR HAR DWICKE, 


Lord Townſhend verſus Windham, July 13, 1750. Caſe 1. 


= HIS bill was by the creditors of Foſefh Windbam Afb 
for an account and ſatisfaction out of his aſſets, and 
to have the ſeveral claims of the defendants diſcuſſed. 


The firſt claim was by Jobn Windham, executor and 
ſon-in-law of the teſtator as creditor by judgment in two 
inſtances : the firſt to ſecure to him payment of 5aoo/. the 
portion of his wife, the teſtator's daughter ; the other was 


given by way of ſecurity for the balance of an account, 


ſtated with Jobn Mindbam by the teſtator in 1746, about 
cleven days before his death. 


The next claim was by Catherine Windham, the teſtator's 
daughter. He being intitled to a very large eftate for life, 
remainder to his firſt and every other ſon in tail male, re- 
mainder to his nephew William Windham in tail, with li- 
mitations over, and having only daughters, no ſons, nor 
a probability of any, in 1734, after the marriage of William, 
executed an indenture of demiſe in performance (as it ſet 

Vor. II. # B forth) 


— 


(2) 
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forth) of certain promiſes and agreements made by teſtator 
before the marriage; and in conſideration of natural love 
and affection to his nephew he let him have poſſeſſion im- 
mediately of part of his eſtate, without paying any thing 
for it; but Milliam thereby covenanted, that if by teſtator's 
death without iſſue-male it ſhould happen, that #/i/tiam or 
any of the hcirs of his body ſhould come into poſſeſſion of 
this eſtate, he would permit ſuch perſon as the teſtator 
ſhould by decd or will in his lifetime appoint for that pur- 
poſe, to enter and receive the rents and profits of the eſtate 
for ſo long a time as William ſhould enjoy it in the teſtator's 
life. In 1742, the teſtator by a deed direQs all and ſingu- 
lar the lands, tenements, manors, and hereditaments, and 
all his eſtate, title right, and intereſt, to St. Comyns, his 
heirs, executors, adminiſtrators, and aſſigns, to take the rents 
and profits thereof from and immediately after the death 
of teſtator, in truſt nevertheleſs to and for the ſole and ſe- 
parate uſe of Catherine, her heirs, executors, and admi- 
niſtrators ; and died in 1746. | 


The queſtion was, whether this twelve years intereſt in 


William's eſtate was part of the aſſets of teſtator, or a good 
appointment to his daughter ? | 


For plaintiffs : This is part of his perſonal aſſets; a ge- 
neral power is ſo conſidered in this court, if executed 
without valuable conſideration (let it be to whatever per- 
ſons or uſes) becauſe it is that over which he has an abſo- 
jute property, and ſhall not therefore give away from his 
creditors after his death: if it is to limit only to particular 
perſons or uſes ; that, when exerciſed, is not aſſets; be- 
cauſe to a particular uſe. Laſcelles v. Lady Cornwallis, 2 
Fer. 465. Pre. Chan. 232. but more preciſely laid down in 
{:veral ſubſequent determinations, the ſtrongeſt of which 
was Shirley v. Lord Ferrers; where, though appointed to a 
daughter, it was held aſſets ; becauſe it was a-general pow- 
er over co. and no more valuable confideration as to this 
appointce, than there. In Bainton v. Ward, 20 April 


1741, Cie. Ward, having power by deed or will to charge 


tae premiſes with any ſum not exceeding 2e00/. by will 
taking notice thereof, deviſes to his mother 5oo/. to the 
plaintiffs 1000/. to his wife the other 500/. with the reſidue 
ot his real eſtate, making her executrix, charging accord- 


ing to his power. Four Lordfbip held, that being a gene- 


ral power to raiſe the money as he pleaſed, it was part of his 
perſonal eſtate in reſpect of the general creditors, notwith- 
ftanding he had appointed to particular perſons ; who _—_ 

| only 
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only take as ſpecific legatees to have the other perſonal eſtate 


firſt applied; and that Shirley v. Lerd Ferrers was in point. 
No power can be more general than the preſent, as to per- 
ſons and uſes; and he _ have ſold or mortgaged this 
property, though he could not actually enjoy it in his life: 
if no appointment, it would have gone tothe general aſſig- 
nees at law of teſtator; the old ownerſhip reſulting. 

For defendant Catherine : This being to ariſe on a con- 
tingency after teſtator's death, there are no words in the 
conveyance reſerving the eſtate to him, nor of covenant to 
his executors, but merely to ſuch as he ſhall appoint z 
which alone makes it different from the caſes cited. If no 
appointment, it could not devolve on his repreſentatives. 
Tenant tor life with power to charge with 100/. becomin 
bankrupt, Loid King held it was merely a power, not ſuc 
an intereſt as would paſs to the aſſignees. But ſuppoſing 
it might be called his eſtate by his power of appointment, 
it will not fall under thoſe caſes, becauſe he determined his 
power in his life, and could make no ſubſequent appoint- 
ment. It was the ſame, as if he had given ſo much mo- 
ney to his daughter, appointing the benefit of it to her im- 
mediately on the contingency. In all the cafes there was 
a ſubſiſting eſtate in the party; in this the whole is paſſed 
away. One, though indebted, may diſpoſe of a part of 
his perſonal eſtate to a child. If there is no authority in 
point, this is the ſevereſt caſe to make one: It was — 
before the court wouid determine the truſt of terms for years 
to be aſſets; though now, this court following the law, 
it is ſo. Here the daughter may be ſaid to be a creditor ; 
as it cannot be made aſſets in point of law, ſo that they 
muſt come here, the court will not act at all, nor take 
this away in ſo hard a caſe from a daughter otherwiſe un- 
provided for. It is to be conſidered as if an action was 
brought, and whether within the ſtatute of Elizabeth, as 
made through fraud to retard recovery of debts 3 nothing 
of which is here ; for if the original deed is not fraudulent, 
the derivative cannot be ſo. 2 Bul. 218. There is no ſuſ- 
picion from the ſituation of teſtator or his daughter, or the 
tranſaction itſelf 3 he not continuing to receive the profits, 
nor retaining poſſeſſion, nor a power of revocation, nor 
made without intervention of a third perſon ; nor could 
the creditors affect it, if no appointment was made at all. 
It is only a contingent intereſt, not forfeitable for treaſon : 
the ground of the claim is, that the court will decree exe- 
cution of the power if the appointment was out of the caſe ; 
but it falls not within the rules to decree ſuch a power as 
this. There is a difference between a non- execution and a 


B 2 de fective 
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de fective execution; nor are powers of equitable juriſdicti- 
on, unleſs as it is a better remedy. In Laſcelles v. Lady 
Cornwallis the money was actually raiſcd, and in tranſitu the 
court will lay hands on it, when it comes into executors 
hands, having all the quality of aſſets. If this appointment 


had been executed by will, it might be aſſets, having all 


the qualities of a will; but being by deed, has all the qua- 
lities of a deed; it is irrevocable, no lapſe, &c. 


The next claim was by defendant Mr: Pratt, to a parti- 
cular kind of ſecurity on certain arrears of rent and divi- 
dends, due at teſtator's death, under a deed executed by 


teſtator, 17 Dec. 1745. 


Pratt was a conſiderable creditor of teſtator, arifing on a 
breach of truſt upon not having accounted with him for the 
reſiduary eſtate of his uncle; which debt amounted to 647 2/. 
and by the ſaid indenture the teſtator aſſigned to Compns, his 
executors, &c. for 21 years, if the teſtator ſhould ſo long 
live; from Chriſtmas then next, on truſt to receive the 
rents and profits of his eſtate, and dividends that ſhould 
ariſe on his funds, and to pay thereout particular inſtal- 
ments of 1500/. per ann. to Pratt, toward ſatisfaction of 
that debt, and afterward for the teſtator ; but if the teſta- 
tor died before the whole ſum was paid, by this particular 
proviſion, the truſtee ſhould ſtand entruſted to apply the 
reſt and reſidue of the dividends, rents, and profits of the 
eſtate and funds, that were due at making the aſſignment, 
and that ſhould accrue due after the time of making the 
conveyance, toward ſatisfaction of the reſidue of the debt. 
It was inſiſted, he was intitled to whatever arrears were due, 
as veſted in his truſtee for him; for that thoſe, which were 
not received by teſtator, were no part of his perſonal aſſets : 
that this was a covenant on contingency ; and being the 
caſe of a perſonalty, it was not like land, where a preciſe 
form is neceſſary to give a right; and there was a caſe before 
Sir Jeſeph Fekyl of a covenant to pay out of a chance, ar- 
rears which ſhould ariſe at his death. 


For plaintiffs the aſſignment was not diſputed, ſo far as 
it took place as to the 1500. per ann. but as to the arrears 
due at and after the aſſignment over and above the 1 500/. 
it reſted merely on the covenant : there was no aſſignment 
thereof; nor to take place againſt general creditors ; not 
creating a ſpecific lien for the ſecurity. But if it 


ſhould be conſidered as an aſſignment, it is of ſomething 
to 
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ſo uncertain as to convey no right; leaving it in the debtor's 

wer to receive this fund as he pleaſed. It is ſaying, if 

do not ſpend theſe arrears you ſhall have them; but none 
can ſay, that at his death one ſhall be paid out of his aſſets 
before the other creditors z there mult be an actual aſſign- 
ment for that, and the abſolute property not to be kept in 
himſelf till then. None can covenant to alter the order of 
diſtribution. He had power to ſpend or aſſign it, and no 


limitation over after an abſolute property can be good; nor 


will the court ever give ſuch a priority in an inſtant as to 
cauſe inequality or a loſing fund for aſſets. | 


Another claim was by the widow of ſome jewels as her 
paraphernalia given by her huſband ; and further, that a 
real eſtate being left to truſtees (of which her huſband was 
one) to her ſole and ſeparate uſe, he entered, and for ſeve- 
ral years received the rents and profits, and ſpent them 


without paying over any part to her ſeparate uſe ; and 


therefore ſhe ought to retain the jewels 


For plaintiffs : ſhe cannot retain paraphernalia againſt 
creditors, though the court will help her by marſhalling 
aſſets, if there are other funds. She can at moſt be but 
a ſimple contract creditor ; and it will be preſumed, ſhe 
conlented to his receiving her ſeparate eſtate, as in the 


caſe of pin-money, 


Lorp CHANCELLOR. 


The relief ſought is the general and common relief; 
and ſo is the decree. The only queſtions are made on the 
particular points in the cauſe, either to extend or reſtrain 
the quantum of theſe aſſcts liable to payment: whether 
they are entitled to retain by way of ſpecific lien or pre- 
ference, or whether as general aſſets they are to be applied 
for all the creditors in common courſe of adminiſtration. 


The firſt queſtion 1s not in reſpe& of a ſpecific lien, 
but a preference; and it is clear, that John Windbam is 
intitled to that right and preference ariſing on articles pre- 
vious to marriage (which is the beſt conſideration that 
can be) for that ſum is ſecured by the firſt judgment. As 
to the other judgment, the account is only proved by the 
fignature of the parties; but it appearing to be an account 
ſtated between father and ſon-in-law (who are called in 
another law conjun@ and confident perſons) on which 
ſome ſuſpicion ariſes ; and it not being verified, that there 
arg, any debts due; and there being ſome extraordinary 
items, the maſter muſt look into that account, and the 

| judgment 
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judgment confeſſed muſt ſtand as a ſecurity, on what 
ſhall appear due on the balance; and for that he will 
have a preference, andit will follow of courſe, that he may 
retain as executor. 


| The next point, (at leaſt as I ſhall take it, being clear 
Tenant for in my opinion) regards the defendant Pratt. The teſta- 
life affigns tor was only tenant for life of his eſtate, and of particular 
_ e funds aſſigned which were real eſtate, and of orphan and 
21 years, in South Sea ſtock, only to receive for life out of them all; 
eruſt wo pay and could therefore make a ſecurity only on the rents and 
— 'n- profits which ſhould accrue during his life, and fo on 
and if he di- the dividends and funds. Sometimes ariſes on the na- 
ed before ture of the fecurity made; being as to the real eſtate a 
payments Conveyance of an eſtate pour auter vie to the truſtee in truſt ; 
at and aſter, ſo alſo are the ſtocks aſhgned ; but as to the lands, the eſtate 
ſhou'd be 4e paſſed in the lands. The parties had this in view ; the 
— ien creditor ſaw, he had no intereſt in this longer than the 
on the ar- teſtator's life, who appears then to have been in a bad 
1 ſtate of health, and died the Fuly following, ſo that he 
they are not had reaſon to ſay, it was a precarious ſecurity, if he was 
part of the. to depend abſolutely on the 1500/. payment during teſta- 
del af. tor's life, and therefore agrees upon that further advantage. 
No caſe of this kind ever came before the court ; but it 
(6) ariſes in the caſe of a very fair and juſt creditor for valuable 
conſideration ; ſo that, unleſs there is a ſtrong reaſon or 
authority againſt it, I will ſupport it as far as I can, and 
here the plaintiffs, who are creditors, combat with a cre- 
ditor. It 1s no more, as this was to ariſe at teſtator's death, 
than a covenant to give a particular preference to one cre- 
ditor before another, out ot part of the general aſſets of the 
debtor. The general reaſoning is right, that no debtor 
P-btor can. Can by will or other act give another creditor a preference, 
net pieſer different from what the rule of law or equity would, be- 
one creditor fore the reſt, out of his general aſſets ; but the queſtion is, 
— A whether that will lie in the preſent caſe ? Firſt as to 
ſets, but there being no aſſignment, a diſtinction ariſes there between 
2 3 the arrears due before this conveyance made, and ſuch as 
> — ior became due after making the aſſignment. As to the latter, 
tha , though the eſtate itſelf is aſſigned; therefore as to the rents and 
— profits and dividends accruing after the aſſignment made 
225 the intereſt in them, (though it can hardly be called the 
legal intereſt in the dividend of the ſtock) but as to the 
profits of the land, the legal intereſt was veſted in truſtees, 
and this covenant muſt he taken as a declaration of the truſt 
of that, for benefit of Pratt the creditor. The queſtion 
next ariſes on ſuch of theſe arrears as were not — 
aſſigned, but reſt merely on the covenant ; that is, ſuc 
75 as 


— , , FR 
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as were due at the time of making the aſſignment : and 
it is to be conſidered whether this covenant does not 
amount to an aſſignment in equity, being for valuable 
conſideration ? and I am of opinion it does“. In equity 
a choſe in action may be aſſigned for valuable conſideration, 
and that covenant being for valuable conſideration, this 
court will conſider, as if it had been done, and as an 
alignment of the thing itſelf. There are ſeveral inſtances 
where covenants of cheſes in action are conſidered as aſſign- 
ments; often in the caſe of lands, as was the great caſe of 
Lord Coventry. A covenant therefore for valuable con- 
ſideration will operate in this court as an afſigninent. Then 
as to the objodtion from uncertainty, Rang it in the 


power of the covenantor to receive or to diſpole of it. In 


this court it is in the power of a man to prefer one fair and 
juſt creditor before another, and there may be juſt reaſon 
to do it from the nature of the debts and demands ; and 
there can hardly happen a ſtronger caſe where it is incum- 
bent on a man to provide for the payment of a debt, than 
this. None can prefer one creditor by covenant out of 
his general aſſets, but he may lay hold ſpecifically of part 
of his aſſets, and that thoygh it is to become part ot his 
eſtate after his death, or eo in/tante part of his aſſets ; as 
he may affign bottomry bonds, or policies of inſurance, or 
any intereſt, without any objection from being a contin- 
gency, which may be aſſigned as well as any thing elle. 
Suppoſe it was an intereſſe termini not to take place until 


after his death, he might aſſign it without its being ſaid 


to intzrrupt the courſe of adminiſtration. I am of opinion 
upon this covenant he could only receive the money, but 
he could not aſſign it de novo by notes on the tenants, ſo as 
to defeat a prior aſſignee or covenantee. But, conſider 
to what this is applied, it ariſing from the nature of the 
thing, from the ordinary courſe of payment of the rents 
and profits, not upon the intent to leave it fraudulently in 
the debtor's power to receive or not; and for that a letter 
written by the teſtator to the truſtee will he material, the 
meaning of which letter was, that there would be, whatever 
induſtry uſed, a great arrear in the hands of the tenants, 
and he would aſſign the benefit of that arrear, in caſe of 
death before the debt paid by the 1500/. fer ann. There 
was no unfairneſs in this; nor is there any rule of law or 
equity, that a man may not make an aſſignment to a real 
creditor for valuable conſideration of ſuch arrears, as ſhall 
be due at his death upon ſuch a particular farm. What 


o And ſo may à poſſibility for valuable conſideration, 1 Vol. 391, 332. 


reaſon 


Choſe in ac» 
tion aſſigna- 
ble in qu. 
ty for valua- 
conſiderati · 
on, and the 
covenant 
operates is, 
an aſſiga· 


ment. 
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reaſon is there for a court of equity to ſet it aſide, unlefs 
ſome apparent intention to leave it in the power of the teſta- 
tor to do otherwiſe with it? The aſſignment therefore 
will take effect as to the 1500. per ann. and the arrears 
due at making the aſſignment, and afterward over and 
above, (although I fear they will fall greatly ſhort of pay- 
ing the debt, and they are not part of the general 174 


No pars» * As to the paraphernalia, the rule of law is, that where 
phernil'a the huſband dies indebted, the wife is not entitled thereto, 
where hul- . . 3 
band dies in- In Cr. C. t2cre is a caſe that the wife was intitled only to 
debied, but one gown. This court has gone in a more favourable 
＋ rule, and reaſonably ſo, to let the wife in upon other 
c In . . a 
on ther funds; but there is no other fund here upon which ſhe can 
fu. 4, *any. come at it, unleſs this, as a creditor for the arrears of 
her ſeparate eſtate received by her hufband, who was in- 
diſcreetly made one of the truſtees, But! ſhe muſt be a 
creditor by ſimple contract, ana as the eſtate comes out, 
Wife a cre- that would not help ber much. As in the caſe of pin- 
—— an money, a wife ſuffering her huſband to receive the rents 
and p ofits of her\ſeparate eſtate, cannot come for it after- 
mon'y ward, + and is allowed only to come in as a creditor for 
0 — one year's arrear of ꝓ n- money; the fame holds as to 
tale receiv. this. But it s ſaid, he bought jewels, and if the huſband 
ed by hul- in poſſeſſion of the rents and prof'ts of her ſeparate &ſtate 
band. bought and gave to her tie jewels, I ſnould take it theequit-- * 
able conſtruction wo Id be, that it was like paying her the 
m-ney of her (cparate eſt te: if indeed he bought them be- 
fore he was in r-cc t of her eſtite, it wo Id not do certain- 
ly. Icannot follow e none) to be fire. She is not entitled 
to retain theſe jgwels as her far fternelia, unleſs there 
ſhould be any after payment of the de ts; but let the 
mater inquire at what time the huſhand came into 
poſſeffion ot her ſeparate eſtate, the yearly value thereof, 
and alſo whether he gave her any and what jewels, while 
he was ſo in receipt, at what time given, and their 
value? . | 


] own, as to the other part of the caſe relating to 
Catherine li indbem, I am in doubt. This court has 
certainly (and it is its office) extended the remedy of 


Though Bona Paraphernalia are liable to huſbands debts, Gilb, ch. 345. 
Eq. Ab. 18. 2 Eq. Ab. 155. 2 Wms. 79. 1 Atk. 440. 2 Atk. 104. 3 Atk. 370, 
393, 438. Prec. Chan. 297. yet they are preferable to legactes, and in 
marſhalling aſſets ſuch priority is always allowed. 1 Wrns, 279. 3 Alk. 395. 

+ Except under particular citcumſtencet, 1 Eq, Ab. 140, 1 Ack. 269. 
creditog 
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creditors as far as conſiſtent with juſtice; and the 
cales have gone a great way on that. I have gene- 
rally taken it, that Shirley v. Lo d Ferrers went farther 
than the former caſes ; but as it was an authority of Lord 
Jallot's, and in favour ot creditors, I have followed it 
ſince, hut ſhould not be wi'ling to go farther than that; nor 
am | quite ſatisfied that this falls directly within it. I do 
not know but this may he an intereſt in the land ivſelf, and 
then that author ty is out of the caſe. But I have not form- 
ed an opinion, and will look into the cafes and authorities. 
It may be a hard caſe upon her, ſhould it be againſt her, 
but I muſt not make a precedent that men may make a pro- 
viſion for their families in prejudice of creditors. 


His Lordſhip delivered his opinion Fuly 16, 1750. 


The general queſtion is, whether the defendant Cathe- 
vine is intitled in this court to retain the app 4ntment made 
to truſtees for her benefit out of the eſtate of William Wind- 
bam; or wh ther that intereſt or power that had been ac- 
quircd by the teſtator, is, notwithſtanding that particular 
appointment, to be conſidered as part of the general aſ- 
ſets of the teſtator ? To determine this it muſt be conſider- 
ed, what is the natu-e of the intereſt or power the teſtator 
had in that part of his eſtate. It ariſes on a very particular 
tranſaction; ſuch as there is not a likelihood of another of 
the kind; but as to this queſtion, it will depend on the ge- 

eral rule; and whatever inclination one might have to 
preſerve the benefit of a tranſaction of this kind to a daugh- 


ter, ſaid to be left unprovided for, (though there is no proof 


of that) it muſt not be done ſo as to break in upon princi- 
ples and rules eſtabliſhed, which would be perilous in future 
mſtances. The teſtator had a mind to do ſomething for 
his nephew in his lite; yet not abſolutely without leaving 
it by way of retribution. The nephew's intereſt in the ef. 
tate was a remainder in tail, expectant upon an eſtate. for 


(8) 


Tenant for 
lite, remain. 
ver to his 
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his nephew, 
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appointee to 
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rent for o 
long a the 
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3x in his 
life, VUacie 
lives twelve 
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in part of his 
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life in the teſtator, ſubje to let in the contingent remain- for crediterts 


ders to his ſons, if there ſhquld be any. The method taken 
was this, to let the nephews into poſſeſſion of part of this 
large eſtate immediately, not paying any thing for it ; but 
it ne or any heirs of his body happened to come into poſſeſ- 
lion of the eſtate upon the teſtator's death, the teſtator ſhould 
have power of taking back ſo long a time as Hi/liam ſhould 
enjoy it in the teſtator's life; it was an-uncertain term, and 
uncertain profits. The teſtator intended to make a provi- 
ſion for his daughter out of it, as part of her fortune, and 
for her preferment, which he does in truſt for her ſeparate 

| ulc. 


CASES Argued and Determined 


uſe. It is inſiſted for the plaintiffs, that this is ſuch a kind 

of intereſt granted, as the teſtator would he entitled to the 

benefit of, although he had no particular appointment; 

( ) but on confideration I am of opinion, that without making 
2 particular appointment, neither he, nor any in his place, 
could have any benefit of this covenant ; for, taking it 

in any light, it muſt be conſidered as a covenant or grant 

of the intereſt in the land. Perhaps it partakes of both; 

but conſidering it as a covenant, what action of covenant 

could have been maintained by the executors of the teſta- 

tor upon this deed, until appointment made by the teſtator ? 

The very words ſhew there could be none. Conſidering 

it in another light, as a grant of the intereſt in the land, 

it was ſuch, as could not take effect until he made an ap- 
pointment; for until then there was really no grant. If 

there had been a perſon named appointed in the deed, as 

if it was to deliver poſſeſſion, and let any other particular 

perſon receive the rents and profits, I ſhould have been 

of opinion, that this had operated not barely as a covenant, 

but as a grant or kind of demiſe of the term or chat- 

A covenant tel intereſt to take effect in poſſeſſion out of his remainder 
may operate in tail, when that remainder took effect in poſſeſſion ; and 
| £*28'2% that has beendetermined in ſeveral inſtances ; that though 
| it is by way of covenant, it operates the other way : which 
was Lord Montjoy's caſe, in 4 Leo. 147, ſo in 3 Lee. 30s, in 

[1 Pellexfen's time, that it was a grant of a way, not operat- 
1 ing as a covenant. But here no perſon was named at the 
1 time: but when the teſtator came to execute the power, 
| and nominate an appointee, then it became complete, and 
| operated as a grant of the land for that chettel intereſt, to 
| take effect out of his remainder in tail from that time; and, 
| like all other powers where there is a conveyance of an 
ö eſtate to ſuch uſes, as another ſhall appoint, when appoint- 
1 ed it takes effect out of the original grant. This being 
the nature of the intereſt granted, it falls in with the intent 

| | of the parties; which was not on either fide, that in all 
| events the uncle ſhould take ſo much out of the nephew's 
q eſtate, as the nephew had the benefit of out of his eſtate for 
life. If that was the meaning, they would not have put it in 
this ſhape, but made it ſo directly; but the meaning was 
to leave it inthe uncle's power or option to make uſe of it or 
not; for perhaps his circumſtances might be ſuch, as he 
would have no occaſion to do it. The next conſideration 
is, ſuppoſing this was not ſuch an intereſt as could take 
effect until the power was executed, and that without par- 
ticular appointment the executors of the teſtator could have 
no benefit, whether this differs from the other caſes on 


the 
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the execution of general powers, where executed by the 

rty ; as Shirley v. Lord Ferrers, and others, which have 
eſtabliſhed the doQtrine, that where there is a general pow- 
er of appointment of a ſum of money to charge the eſtate 
of a third perſon, which it 1s abſolutely in his plcaſure 
to execute or not, he may do it for any — whatever, 
and appoint the money to be paid to himſelf or his exe- 
cutors, if he pleaſes.“ If he executes it voluntarily with- 
out conſideration, for benefit of a third perſon, this ſhall 
be conſidered as part of his aſſets, and his creditors have 
the benefit of it. Nor does it differ, whether it is a 
power to charge a ſum of money on land, or to create 
a chattel intereſt out of land; for it will o_ on 
the ſame foundation, provided it is a general power, 
which he may execute for any purpoſe; for if it is a 
power to appoint a ſum among other perſons, who are at 


Genera] 
power of ap- 
pointment 
executed vo- 
luntarily z 
aſſets, 
though to a 
daughter. 
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all deſcribed by the power, ſo that it is not abſolutely 


ir his power to do it for himſelf, there is no pretence 
that his creditors could have the benefit of it. Conſider 
how the preſent differs from any of thoſe caſes; and not- 
withſtanding I have endeavoured to find a difference, I do 
not ſce a ſubſtantial one to ground a different rule upon in 
point of juſtice. The rules of this court are eſtabliſhed as 
far as they can, in favour of juſt creditors, and to prevent 
perſons having powers from diſpoſing thereof voluntarily 
to defeat creditors ; and the court has extended it of late: 
and though an unfortunate caſe may ariſe in the caſe of 
children, for whom parents are bound by nature to provide, 
it is impoſſible to ſay, the conſideration in reſpect of them 
is of ſo high a nature as that of paying juſt debts; and 
therefore the court never preferred them to juſt creditors, 
who might otherwiſe be defeated of a fatisfaQtion for their 
debts. On that ground was Shirley v. Lord Ferrers, which 
has been allowed ever ſince, and is agreeable to Laſcelles v. 
Lord Cornwallis, A ꝗiſtinction was endeavoured, that the 
appointment by Lord Ferrers was by will, this by deed ; 
becauſe whoever takes by will, takes as a legacy ; but that 
is not a material diſtinction; for if eſtabliſhed, the juſtice in- 
tended by the court in theſe caſes would beavoided in every 
inſtance ; as then it would be putting it barely on the form 
of the conveyance, and elude the rule of juſtice. Nor is 
there any ſubſtantial ground for this diſtinction; for if there 
is a power to execute by will or deed, though executed by 
will, it operates not as a will to that purpoſe, but as an ap- 
pointment; not as an appointment of his own aſſets, but 
of the eſtate of another, and takes not place by force of the 
will; it is therefore a flight and ſhadow of diſtinction only. 


Prec. Ch. $2, 232. 2 Ver. 465. 2 Eq. Abr. 467. 1 Atk. 46s. 
Then 
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Then conſider the reſult. This is rather ſtronger in favour 

of creditors, than thoſe cafes where there has been barely 

an appointment of ſums under a power; this appointment 

operating as a conveyance of the chattel intereſt in the land 

to Catherine Windham, to truſtces tor her benefit, the teſ- 

tator being indchted at that time. If fo (and fo it is taken 

by the drawers of the deed} how does it ſtand on the foot of 

the ſtatutes? There is no caſe, where a perſon indebted 

Voluntary makes a conveyance of a real or cliattel intereſt for benefit 

d, of a child without the confideration of marriage of other 

fraud, vod Valuable conſideration; and dying indebted aſtrewards, that 

2g1in't 1ub- that ſhall take place. "There is certainly a difference between 

card the ſtatutes of fraud, of the 13th EU g. which is in favour of 

able creditors, and the 27th Ez. which is in favour of pur- 

confidera= Chaſers. But that difference was never ſuſſered by way of 

le a0 general rule to go farther than this: on the 27th Z/iz. eve- 

ceditors, if ry Voluntary conveyance made, where afterwards there is 

ncvted at a ſubſequent conveyance for valuable conſideration, though 

Anale no fraud in that voluntary conveyance, nor the perſon mak- 

againtt ing it at all indebted, yet the determinations are, that ſuch 

mUrtga8*% mere voluntary conveyance is void at law by the ſubſequent 
9 is con- 4 N 

seren a a purchaſe for valuable conſideration. But the difference be- 

pate ner, tween that and the 13th E!iz. if this; ® if there is a volun- 

Cowpe*s .. tary conveyance of real eſtate or chattel intereſt by one not 

to a chill, indehted at the time, though he afterward becomes indebt- 

andnotraud, ed, if that voluntary conveyance was for a child, and no 

grod e particular evidence or badge of fraud to deceive or defraud 

creditor ſubſequent creditors, that will be good; but it any mark 

( [ 1) of fraud, colluſion or intent to deceive ſubſequent creditors 

appears, that will make it void; otherwiſe not, but it will 

. Rand, though afterwards he becomes indebted. But I 

know no caſe on the 13th Eliz. where a man indebted at 

the time makes a mere voluntary conveyance to a child 

without confideration, and dies indebted, but that it ſhall 

be conſidered as part of his eſtate for benefit of his credi- 

tors; and on that foundation, I take it, this court has 


grounded their opinion in the exccution of powers, when 


® In ee 280, Lord Mansfield doubts whether this was fgid by Lord 
Herdwicke, but alterwards in Cowper, 710, 711, he thinks ſuch a convey» 
ance god it no circumMances of fraud appeared, and that the ſtatute 27 Flis. 
does not impeach a ſettlement as being merely voluntary, but as fraudulent 
and covinious; and cites Newſtzad V. Searle as a very ſtrong caſe, 1 A4 4. 
265, where 2 widow on her marrying a ſecond huſband ſettled her eſtate on 
her children by her firſt huſband, afterwards ſhe and her huſband mortgaged 
the ſettled eſtate to one who had notice of the ſettlement, and it was held good 
2 ſubſequent purchaſers or creditors, In 2 Brewn. go, it was held, 
that a ſettlement after marriage by one not indebted, is not within che ſtatute 


r jraudulent conveyances: 1 Ak. 15, 94. Peoft. 16. 


they 
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ur they ſtop in tranſitu, (as it is called) and ſays, it ſhall not he 
ly given away from creditors; therefore I am not warranted to 
FIR do otherwiſe. There is a caſe ſhewing the ground and rea- a 
nd ſon of this at law, and that this is conſidered as part of the 
el. citate of the teſtator at the time of his death, viz. 2 Rol. 
F Rep. 173. It was an odd caſe; one hardly knows how it 
of came in queſtion. A man actually indehted, and convey- 
<d ing voluntarily, always means to be in fraud of creditors, 
fit as I take it. Here the teſtator had a power to appoint the 
* benefit of the covenant, or in the other light this chattel 
fa intereſt in the land, to take effect out of the remainder in 
en tail, generally to any perſon, or to take it to himſelf: he 
of appoints it not to himſelf, but merely voluntarily to a 
Py daughter to take effect after his death, as it could not be 
of otherwiſe: in reſpect of his creditors it muſt be conſidered 
* as part of his eſtate at the time of his death; he having 
10 executed it ſo as to gain the intereſt to himſelf, and at- 
gh tempted to paſs it at the ſame time to his daughter: the. 
* court will not ſuffer it; ſaying he has been guilty of a fraud 
ch as to them, being indebted at the time. This is an un- 
ne fortunate caſe 3 but I cannot help it; for I mult. not lay 
16 down a rule, which will make the rights of creditors pre- 
is carious. 
as 
t- I muſt therefore declare, that ſhe cannot have any ſpe- 
no cific lien upon the fund, unleſs any ſurplus after debts ; 
ud which, I fear, will be nothing: but the teſtator being in- jon 
rk debted at the time of making the appointment, it 1s void as 
Is againſt his creditors ; for whoſe benefit, whatever ariſes by 
ill that deed out of the eſtate of William Windbam, ought to 
I be conſidered as part of the general aſſets of the teſtator : 
at and if a recovery has not been ſuffered to make good this 
id intereſt of this eſtate, I ſhould think Milliam Windbam 
all would be bound to do it, for the heirs of his body would 
li- not be bound, if he did not, and left no aſſets. 5 
as 
n (12) 
Boughton verſus Boughton, July 18, 1750. Cale 2. 
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A FREEMAN of London deviſed his real eſtate to his 
A younger ſon Stephen Boughton ; and all his perſonal 


4. eſtate among his children; among the reſt i 200/. upon Cantinecne 

* lome contingencies to Grace, the daughter of his eldeſt lese to 

od lon; adding this clauſe, “ If any child or children of ,- * 

d, mine, or any in their right, or any who may receive tion bot ts - 


„ benefit by my will, ſhall any way litigate, dupute, * he ptr 
con i got exc- 
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. cording to 


the ſtatute. 
Heir put to 
election 
when of age, 
to claim the 
legacy or the 
lands deviled 
away. - 
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« controvert the whole or any part thereof, or the codicils 
* thereto belonging, or not give ſuch diſcharges as my 
« will requires, or not comply with the whole, and all and 
« every condition and conditions therein contained, both 
© as to real and perſonal eſtate, ſuch child or children, ſo 
«« faras it relates to them ſeverally, ſhall forfeit all claim 
© and pretence whatever under my will, and ſhall have no 
* more than the orphanage part of the perſonal eſtate I] 
1 dic poſſeſſed of; revoking what I gave to them, I give 
« it to my reſiduary legatees.“ 


The teſtator underwrote to this inſtrument an atteſtation 
in the common form ; but it was not ſubſcribed by him, 
nor did any witneſs ſubſcribe it at all. 


There was a codicil without date; but ſigned by him 
therein taking notice of and reciting, that in further con- 
ſideration of this his laſt will he makes a codicil thereto, 


and gives directions therein. 


Grace, by the death of her father happened to become 
heir at law to her grandfather, and ſo intitled to whatever 
he left to deſcend, or ought to deſcend from the invalidity 


of his diſpoſition. 


She being an infant of tender years, this bill was brought 
by Stephen, in order that ſhe might make her election, whe- 
ther ſhe would have the 1200/. or the land which happened 
to deſcend to her ; for that ſhe could not claim both ; but, 
if ſhe choſe the legacy, mult let the real eſtate go according 
to the intent ; and that on the general reaſoning and foun- 
dation of the court in Noys v. Mordaunt, in Streatfield v. 
Streatfield, Talb. 176, and in Jenkins v. Jenkins, Nov. 
20, 1736, where Lord Talhet put the party to his election 
upon an implied condition to be added tacitly to the teſta- 
tor's bequeſt, whereas here an expreſſed condition is an- 


nexed. 


For defendant Grace: The queſtion is, Whether by 
taking benefit of the deſcent ſhe breaks the condition, on 
which the contingent legacy of 1200/. is given? For ſhe 
certainly muſt take it in the form given, whether the con- 
dition is expreſſed or implied; which is the fame, becauſe 
it is implied on evidence of teſtator's intent, which may be 
without expreſs words; ſo that where different parts are 
given to different perſons, it is implicd, that no one who 
does not comply with the whole ſhall reccive benefit from 
any part; which was the foundation of Neys v. ang 
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and ſeveral other caſes. To ſhew that defendant breaks the 
condition by taking the real eſtate, it muſt be ſhewn, that 
by the will the eſtate is deviſed to other purpoſes, and that 
ſhe does not ſuffer it to go according to the will. It muſt 
firſt be eſtabliſhed, tat there is a will made; and next, 
what is the meaning of it. The condition is to abide by the 
whole will ; but there is no will as to the land, any more than 
if by word of mouth ; the probate cannot be read to ſhew 
the real eſtate deviſed ; nor this writing to a jury, if an 
iſſue ſhould be directed to try whether he deviſed theſe 
lands, the inſtrument failing. This 1s not like the caſe, 
where teſtator gives perſonal eſtate on condition to convey 
a real eſtate ; there the condition muſt be performed; here 
the condition is, that his will, ſhould be performed ; the 
conſtruction of which is, his will ſo far as it is valid and 
executed properly. She does abide by the will ſo far; for 
there is no will as to the real eſtate. This is not a want of 
power in teſtator; and all the cafes go to his doing that 
which he had no power to do. Herle v. Greenbank. Auguſt 
3, 1749. (where this came ſolemnly under confideration) 
is exactly the ſame as the preſent, only there the condition 
was implied, here it is expreſſed ; and your Lordſhip there 
would not put the party to election, there being no will as 
to the land. But it is impoſſible this election can be made 
for the infant before her coming of age; for the gift de- 


. pends on ſuch contingencies, that there is no rule for the 
n court to go by, to know what is for her benefit. 

| 

G . Lond CuAxckrrox. 

; 

- I am ſatisfied, the infant ought not to take the benefit 
. of this perſonal legacy, without at ſome time or other 


. waving any right to theſe lands claimed by deſcent; and 
that it is very different from Herle v. Greenbank. The 
teſtator made one inſtrument; in which he has uſed words, 
expreſſions and clauſes, relative both to real and perſo- 
nal eſtate; and in it is contained a clauſe importing in 
words, though not by force of the inſtrument, to be a 
deviſe of the real to the plaintiff, gives 1200/. to hi 

grand-daughter; and has taken upon him to diſpoſe of his 
whole — * eſtate among his children, whe would not 
be bound thereby, as he was à freeman; he then adds 
the expreſs clauſe. which is the ſole ground of diſtinction 


between this and other caſes; and in the codical takes 
notice of this very inſtrument as a will; which codicil 
is ſigned, and puts that difficulty, which might otherwiſe 
have ariſen from the imperfeQion of the inſtrument, out 

of 


Ante. 
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of the caſe ; but notwithſtanding this, it is a will only 
by force of the inſtrument to paſs perſonal eſtate; for 
neither the will or codicil is fo executed as to paſs real. 
The plaintiff inſiſts, that defendant having a legacy by 
the will, which is undoubtedly good, ſhall have no bene- 
fit thereof, unleſs ſhe ſuſſers the diſpoſition of the land to 


take effect. Nays v. Mardaunt (which was the firſt caſc) 


was, where the teſtator was diſpoſing of land. The ſub- 
ſequent caſes till Streatfield v. Streatfield, I believe, were 
all in caſe of a deviſe ot a real eſtate. Had the rule gane 
no further, but been confined to real eitate, this objec- 
tion had never ariſen; becauſe the inſtrument muſt be 
effe ual as well to one real eſtate as another; ſo that this 
difficulty could never have ariſen to make the point come 
in queſtion. Lord Talbat went ſo far as, that where the 
will comp:iſed both real and perſonal, and the land, to 
which one child was intitled in tail, was thereby given 
to another, and a perſonal legacy to the tenant in tail; to 
conſider it as an implied intent, that whoever took by that 
will, ſhould comply with the whole ; ſo that he put 
the party to an election; but neither in Fenkins v. Fenkins, 
nor in Streatfield v. Streatfield was there a queſtion of the 


defect of the inſtrument. Then came Herle v. Greenbank ; 


Where heir 


not put to 


, election. . 


which I believe was the firſt caſe, in which the difficulty 
aroſe. There Mrs. Winſmore was a feme covert and 
an infant, and had by her father's will a power to diſ- 
poſe of real and — Page eſtate; and being above 17, 
diſpoſed of the perſonal eſtate of her father for her 
daughter, and her real eſtate to two collateral relations; 
and died under age. I was of opinion, that as to the 

rſonal it was a good will, becauſe of her power, which 
took off the diſability from being married, leaving her 


in the ſame condition as a feme ſole ; in which caſe, being 


above 17, ſhe might make a will of perſonal ; but that 
as to the real, her will was void becauſe of her infancy, 
as it would if ſhe had been a feme ſole : which gave riſe to 


the other queſtion now mentioned, whether on the autho- 


rity of the aforeſaid caſes, * ſtill her daughter ſhould not 
be put to make her election, whether ſhe would abide 
by the whole will, or wave the whole will? My opinion 
was grounded upon there being no inſtrument executed 
ſufficient to paſs land; and there were none of the caſes 
in which it was determined, there ſhould be ſuch election, 
but where there was a will concerning the land; but that 
there was no ground for the court to umply a condition to 


® x Brown 156, 


abide 
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abide * will of land, when there was none; and that 
4 


it would be dangerous to break in on the ſtatute of 
frauds to make an eſtate paſs by an inſtrument not ſuffi- 
cient to pals real eſtate, not by the words of the teſtator, 
but by a condition implied by conſtruction of the court; 
theretore it could not be, nor was it warranted by any 
precedent ; for it was only gueſſing at the intent of the 
teſtator, who might leave it for that very view. But the 
2 is, whether this caſe does not differ from that 
om the expreſs clauſe in the will. It is very candidly 
admitted, that if there is no deviſe of a real . but a 
perſonal legacy is given on expreſs condition, that the lega- 
tee ſhould not enjoy it, unleſs within a certain time he con- 
veys a real eſtate, whether coming from the teſtator or 
not, he ſhall not enjoy it but on thoſe terms; the lands 
not paſſing by force of the will, but from the operation 
of the clauſe. The legatee has it in his power, whether 


he will part with the land or not; if not, he forfeits the 


condition; for any lawful condition may be annexed. 
The caſe may be put a little farther (though it is almoſt 
the ſame with the preſent :) as ſuppoſe in the ſame inftru- 
ment there is a deviſe both of real and perſonal ; the will 
executed only ſufficient to paſs the perſonal, not the real; 
but a condition annexed, that the perſonal legatee ſhould 
ve the ſame perſons, to whom the land is given, to 

old to them and their heirs : the condition annexed would 
take place, though the deviſe was void as to the lands 
according to the ſtatute of frauds; for the legatce cannct 
take it in contradiction to the teſtator's words; and the 
deviſe in his will amounts to the ſame, as if teitator had 
annexed a condition to permit Stephen to enjoy the land. 
This clauſe is imperfet as well as the whole will; and 
the court muſt put a reaſonable conſtruQion ; which is, 
that none of the deviſees ſhould receive any benefit by 
this will, unleſs they ſuffered the whole inſtrument to take 
effect; not having regard to the validity or force of it 
according to the ſtatute of frauds, but to the clauſes and 
expreſſions "uſed. The conſtruction put on the words 
my will, (viz. ſo far as valid and executed properly) is 
much too narrow; and this makes a material diſtinction 
between this caſe and Herle v. Greenbank, where theie 
was no condition in the will, it reſting fingly on the con- 
ſtruction the court was to make, that it was an implied con- 
dition in the will, that thoſe claiming benefit by it ſhould 
ſuſfer the whole to take effect; and then it muſt neceſſarily 
refer to the validity of the will : for it is rightly argued, 
this will cannot be read ſo as to ſupport a will of real eſtate, 

Vor. IL C not 
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not being an inſtrument for that. In that caſe, when the 
court was to make ſuch a conſtruction by implication from 
the force of the inſtrument itſelf, the court muſt ſee the 
will, and could not know or take notice, that that was a 
will of real eſtate ; but here, if there is ſuch a condition 
annexed to a perſonal legacy, the court muſt confider 
every part of that, whether it is a matter relating to real 
eſtate or not. You muſt read the whole will, relatin 

to the perſonal legacy, let it relate to what it will, whic 

is a ſubſtantial difference, and will prevent going too far to 
break in on the ſtatute of frauds, and at the ſame time 
will attain natural juſtice ; which requires, as far as may 
he, ſuch a conſtruction to be made; otherwiſe the intent 
of the teſtator may be overturned. And here is a cir- 
cumſtance bringing it more within the reaſoning of Lord 
Cowper in Neys v. Mordatnt, than there was in Herle v. 
Greenbank; that it is a diſpoſition among his children, 
and it is deſirable it ſhonld take effect, if it can; whereas 
in that caſe the further diſpoſition was among collaterat 
relations; which therefore did not come within the rea- 


auxiliary reaſoning. This differs, being an expreſs con- 
dition annexed to a perſonal legacy; and therefore the 
defendant cannot take both real and perſonal. 


But there may be a difficulty how to carry it into execu- 
tion; for, being an infant of tender years, ſhe cannot judge p 
for herſelf; nor can the Maſter judge for her; it being on 
feveral contingencies z ſo that until ſhe comes of age, no 
election can be made; tilt when, the plaintiff muſt re- 
ceive the rents and profits of the eſtate ſubje& to further 
order of the court; but muſt be reſtrained from commiting 
waſte. If the infant ſhall elect to have the land, then, 
whatever the plaintiff ſhall be intitted to as his orphanage 
part of teſtator's perſonat*eſtate, will be liable to make 
fatisfaQtion for what he ſhall have received out of the rents 
and profits of the real, as the court ſhall dire. 


Coſts out of the perſonal eſtate. 


N:te : In Brudenell v. Bouton (as cited) the teſtator 
buy will executed according to the ſtatute, gave 
800/. to be laid out in land for one for life, and 
then for her children; and gave his eſtate by way 

of reſidue, ſo as to be a charge for debts . lega- 

cies on the real eſtate in default of the perſonal; 

he made a codicil, not executed according to the 
ſtatute of frauds, revoking all former wills, and 

( 
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revoking the 800“ legacy, and giving 400. where 
his Lordſhip held, that could not revoke the diſpo- 
ſition made for payment of debts and legacies 3 
the real eſtate was ſtill chargeable therewith. But 
the queſtion was, whether that 4oo/l. by the codicil 
could be charged on the real eſtate; becauſe the 
codicil giving it does not charge the real ? His 
Lordſhip held, it was a revocation of the 800/. as 
originally charged; and was of opinion, that the 
400/. was charged hy the former charge on the real 
eſtate by virtuc only of the original will: 


Ward verſus Shallet, July, 25, 1750.“ 

Wife having a contingent intereſt under a bond 

given by huſband on the marriage, but no judg- 
ment entered up, nor any truſtees added for her, had alſo 
4 leaſe of the cornmeter's office left her by the will of her 
father, whoſe executor would not aſſent to the huſband's 
ſale thereof, unleſs he made a further proviſion for her. 
But on a meeting with her friends; ſhe agrees, upon ſettling 
part of the money — from the ſale for her ſeparate uſe 
during her huſband's life, and afterward for the children 
of the marriage, ſhe will part with her intereſt under the 
bond; the other part of the money to go to the huſband ; 
who becomes bankrupt. | | 


The bill was brought by the affigrices under the com- 
miſſion to ſubje& her ſeparate property; that the tranſacti- 
on was not to ſecure the bond, but to protect the huſband's 
eſtate azainſt creditors. No conſideration from the wife's 
joining; for the office veſting in the huſband, he might 
have diſpoſed of it without her, which would have bound 
her. In the caſe of Richardſon, Auguſt 1749, Deputy 
Marſhal for life, becoming bankrupt, as he might by his 
acts anticipate the profits, though not diſpoſe of the office 
dicecly, his Lordſhip, though he did not take away the 
office (becauſe that was in the power of the city) yet ap- 
propriated the profits for the aſſignees. 
Blackerby's office of taking care of the Houſe of Lords, held 
aſſets for his creditors. In almoſt every caſe of this kind 
there is ſomething hard, where the wife is in danger of 
loſing all her proviſion, as his Lordſhip thought in Fitſer 
v. Fitſer, February, 22, 1142, yet could not help it. 
There a wife had an annuity of 5$o/. for life charged on 
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So of the profits of 
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land: her huſband on agreement to live ſeparate, aſſigned 
this annuity during their joint lives, in truſt to pay her 
part for her ſeparate maintenance, and part for her infant 
child; and agreed, that if he was ſued for her ſeparate 
debts, the truſt for her ſhou'd be void; he became inſol- 
vent, and aſſigned over all his eftate to his creditors : on 
a hill by the wife, the queſtion was, whether this aſhgn- 
ment was voluntary and fraudulent as to creditors ; and 
lo held, and that this maintenance for his wife was not 
ſuch a valuable conſide ation, as ſhould defeat the credi- 
tors; and this though not under the acts of bankruptcy, 
which is ſtronger. Otherwiſe any thing of the wife's 
might be fo appropriated for a trifling conſideration, 
wherever ſhe has a tortune, which is in the huſband dur- 
ing their joint lives. A court of equity, where a huſ- 
band cannot come at a truſt-eſtate of his wife, and has 
not before made a ſufficient proviſion for her, will ſay, 
he ſhall do ſo;“ but not where he wants not aſſiſtance of 
equity. ; 


Lord CHANCELLOR. 


It is improper to give relief in equity in this caſe. To 
be ſure it is the duty of aſſignees under the commiſſion to 
endeavour to encreaſe the eſtate for benefit of creditors, 
and to enquire into any family tranſaction, eſpecially be- 
tween huſband and wife, which is liable to molt ſuſpicion. 
But the court mult not carry it ſo far as to ſet aſide an act 
for valuable conſideration ; and if this was to prevail, it is 
one of the hardeſt demands I ever ſaw. Firſt, to the conſi- 
derations ; the wife's joining in the ſale is rather the weaker 
part; perhaps the huſband might have diſpoſed of it with- 
out her, and bound her thereby ;. but if her father had 
ated more cautiouſly, and added truſtees for his daughter 
on her marriage, the court would not let the huſband take 
it from her without making ſome further proviſion, if ſhe 
inſiſted on it. The father did not do ſo; but his executor 
held his hand, and therein did reaſonably. It is true he 
might have been compelled to aſſent to the legacy; and in 
that caſe of a bare aſſent to a legacy by an executor, I do 
not know that the court would put terms on the huſband. 
But on the ſecond part, here is a clear conſideration ariſing 
from the wife and her friends; the parting with her con- 
tingent intereſt under the bond; which may be a conſi- 
deration as well as a certain intereſt ; and the wife inſiſting 


® 1 Vol. 538. 
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on the benefit of it, I think, is barred from any claim under 

the bond; for jt is a tranſaction between huſband and wite 

with the privity and conſent of her friends. To ſhe that 

by ſuch an agreement, and claiming the benefit of it for 

her ſeparate uſe, ſhe is barred; Theobald v. Deſey is a 

very (trong authority, where the wife was barred of a 
poſſibility by ſuch an act. Then if this is a conſideration, 

it takes it out of all the ſtatutes; out of the ſtatute of 

{liz. in reſpect of creditors; to bring it within which 

it muſt be proved, he was indehted at the time of the act; 

a> it was in Miſs Windbam's caſe * the other day, where I Cale 1. 
put them to the proof of that; but the contrary rather ap- 

pears here, Then how docs it ſtand as to the ſtatute of 
bankruptcy ? They do not extend to caſes, where there 

is a conlideration ; therefore if the father or collateral re- 

lation advanced a ſym of money by way of new portion, 

+ in conſideration of which the huſband made a ne ſettle- N geile. 
ment, it would be good againſt the creditors under the ment by ww 
commiſſion ; unleſs proved that the ſettlement vaſtly ex- band in con- 
ceeded the conſideration ; ſo that from the inadequateneſs — 
a colluſion or fraud was intended on the creditors ; in which en, if 8 
caſe, I believe the court has ſometimes fo conſidered it: 2 por 
but nothing of that appears in this caſe, Which brings it uns, O's 
to the reaſonableneſs of it. And having marricd this wo- againft his 
man fo incautiouſly, taking no judgment on the bond, nor &<eers. - 
any preſent ſecurity, (ſo that if the huſband became a hank - 

rupt, there was no poſſihilit y of her coming in as a creditor, 

nor could ſhe have any ſatisfaction for this, unleſs the huſ- 

band gained a new eſtate) the ſettling part for the wite 

and children has nothing exorbitant or unreaſonable in it: 

and there being a conſideration for it, which takes it out 

of the ſtatutes, it is improper for the court to interpoſe 

and ſet it aſide. This was a reaſonable act for her and 

her friends to do; it not appearing to be done with a view 

to the bankruptcy, nor that he was in debt at the time. 


Therefore the bill muſt be diſmiſſed, ſo far as it ſeeks to 
impeach and ſet afide this deed; but with liberty for the 
aſſignees to apply in caſe that contingency happens, on 


which the hnſband would be entitled to it. 


Without coſts on either ſide. ( I 9) | 
Cox verſus Bateman, Auguſt 1, 1750. Calc 4. 


HN LONG BATEMAN having purchaſed à real 
of eſtate in Ireland, with 1500/. truſt-money; Lord 1d in tre- 
- land pu- 
"> + Poſt, 308, Prec. Chan. 425. £ 
Lan- 
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chaſed with Chancellor ſaid, He could not follow the money and charge 
— his real eſtate here with: there being na ad of parliament 
eſtate only in Ireland tor that purpoſe, although there was to charge 
charged. the real eſtate of hankers with their notes, viz. & G. I. 
| which was the foundation of the appeal to the | ards in the 
caſe of Burton the banker: hut that act extended only to 

bankers. It was an unlortunate caſe; but he could not 

help it; nor could he vary the role, and make a law ta 

ſubj ect the real eſtate. It was a breach of truſt, and muſt 

be a charge on his perſonal eſtate : but he would help it 

as far as he could; and therefore if any ſpecialty-creditors 

exhauſt the perſonal, let the ſimple contract creditors ſtand 

in their place, to have fat.sfaQtion out of the real eſtate, 


Caſes, ) Clayey verſus How augup 1. 1750. 


Fin CHANcELLon. 


eed though Deed, though in favour of creditors, may be eyidence 
———_— of an act of bankruptcy; as it may be fraudulent 
denee of af though for creditors, if the poſſeſſion was left with the 
of bankrupt) bankrupt; according to T.] caſe which was a deed 
* in favour of a creditor. * And that was the caſe in Jacob v. 
Sheppard; where, on appeal, Lord King direQed it to 

be tried, whether a deed in favour of a creditor was not an 

act of bankruptcy, although on the circumſtances it was 

found not to be ſo. * | cannot make an equitable bank 


ruptcy 5 but a trial mult be directed, 


Caſe 6. Travers and Others, Executors of Lord Powis, 
"verſus Lord Stafford and Mr.-Furneſs, 0. 


15, 1750. 
1 Bill had been brought by Lord Pewis, to ſtay pro- 
— ceedings at law by the repreſentatives of Cantillon 


— mo againſt him, as being ſurety for Mr. Gage, who was in- 
1 dehted to the eſtate of Cantillon and Hugbes, bankers at 


merits, « Paris; on which bill Lord Pows had an mjunction; and 
new one can- after an anſwer an order was made in 1731, continuing 
not be appli- 2 ; ee : - 3 

ed for of the injunction upon certain and ſpecial terms. It was 
courſe on an afterward, by conſent of the parties, referred to Mr. Faza- 
— N kerly, who awarded 15, 470l. due to the eſtate of Cantillas. 
tl bill, A motion was afterward made by the defendant to diſſolve 


| the injunction ; upon which ſpecial liberty was given to 


e 
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take out execution for the ſum awarded due. After this 
a new hill wasbrought in 1743, to ſtay the proceedings 
on ſuggeſting ſeveral equitable circumſtances at large re- 
lati ve to the account, and praying an injunQion : a plea 
was put in by the repreſentarives of Mr. Cantillon, of 
this order and award; which plea was allowed in March 
1745. In 1749 a bill was brought to ſtay the proceed- 
ings at law onthis 15,470/. and for an allowance and ſet 
off tor what was due from the eſtate of Cantillon to Ga 
the principal ; on which a bill of injunction was — 
on motion to ſtay proceedings at law until anſwer and 
further order. 


To diſcharge this injunction a motion was now made 
by the defendants 3 for that upon no“ amended or ſup- 
plemental, much leſs on a Mew original bill, between the 
lame parties, can an injunction, once diſſolved on the 
merits on a bill to ſtay proceedings at law, be revived for 
want ofan anſwer as of courſe 


For plaintiffs: Perhaps this might be the rule; but it 


(20) 


— 
in obtain 
— 
not waved 
by applyi 
22 
anſwer, 


is not applicable: for the demand in the laſt bill by the 


repreſentatives of Lord Pewis is for a different equity, from 
what it was before, and a new right. But if any irregu- 
larity, the defendants by ſuffering ſuch a length of time, 
and by repeated applications for further time to anſwer, 
have ſubmitted toand waved it. 


Lord CrHancetioR. 


The fundamental queſtion is, of the irregularity z but 
attended with ſo many particular circumſtances, as per- 
haps it is not tobe governed by the general courſe of the 
court as to ſuch injunctions, but by the diſcretion of the 
court. The juriſdiction of the court, as to injunctions, 
is a moſt uſefulone z without which the benefit of an equi- 
ty againſt proceedings at law cannot be had ; 2 may they 
be made made uſe of as handles to delay the obtaining jui- 
tice at law 3 and therefore it is the duty of this court to 
prevent the abuſe of that juriſdiction as much as poſſible. 


There are three points in the conſidering this cauſe : 
1½, upon the nature of theſe proceedings, as it ſtands on 
the former abſtracted from the particularity of the order 
in 1743, by which a ſpecial liberty was given to take out 
execution. Next, as it ſtands ſtrictly on the foot of the 
order. Next, as to the length of time and acquieſcence of 


After anſwer and demurrer bill was amended, and then an inj unct ion 
graqted, Gilb. 183. 


the 
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the defendants, (plaintiffs at law) and what is ſuggeſted to 
be a waving of the irregularity. f 


As to the firſt ; abſtracted from that order, and ſuppoſing 
it had been only a general order, diſſolving the former 
injunction ; ſeveral things on that head are plain. That a 
bill may be inthis court originally on equitable circumſtan- 
ces for an injunction ; and on filing it, if anſwer, pica, or 
demurrer, comes not in within a time limited by the courſe 
of the. court, which is very ſhort, (and hardly a cauſe 
in which it is not neceſſary to pray further time) 
if the defendant ſtands in contempt, or prays time 
beyond the ordinary time, an injunction may be un- 
til anſwer. But though there is liberty to do this, and that 
often tends to great delay ——— cannot be avoided) yet 
if once an injunction is diſſolved on the merits upon the 
anſwer put in, whether by decree of the court on diſmiſſing 
the bill, or on motion upon coming in of the anſwer on ar- 
guing of the merits as they appear on the oath only of the 
defendant ; if the plaintiff amends that bill, or files a ſup- 
plemental bill with new matter, which is part of the old 
cauſe, he cannot apply as of courſe for a new injunction to 
ſtay proceedings until anſwer or fu:ther order, (though 
perhaps it may be done on ſpecial motion); and orders fo 
obtained have been always diſcharged, when applied for, 
as irregular and as obtained by ſurprize. The ground of 
that courſe of the court is, that the plaintiff ought to ſtate 
his caſe on filing the original bill as to the merits of his 
equity; the court not giving him liberty to ſplit and retail 
out his . to apply upon another head for another in- 
junction after his former is diſſolved. To apply this to the 
firſt point. The motion to diſſolve the injunction was ſo- 


lemnly argued ; and the court held the order of reference 


by conſent an order of the court; therefore the determina- 
tion of the arbitrator, when made an order of the court, was 
within the terms of the order for continuing the injunction; 
and therefore they ſhould have the benefit of it, as if it had 
heen decreed. It was rather ſtronger ; becauſe where 
there is a reference to a judge of the parties own chuſing, it 
ſuperſedes all errors, except corruption or partiality, which 
are not pretended in this caſe; and it is fit it ſhould be fo, 
otherwiſe there never would be'an end of things. The 
injunction was not indeed diſſolved on that motion; be- 
cauſe then execution might be taken for the whole ang” ; 
and then the plaintiffs might be put to bring a new bill; 
and therefore fbecial liberty was given to take out executi- 
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r £6 End. 


ow © 


n 


in the Time of Lord Chancellor Haxpwicks. 
on for the ſum awarded. The plea put into the bill, which 


was to open the award, was alſo very ſolemnly argued. - 


I allowed the plea of the award ; in — of which, 
the injunction, if there was one, was diſſolved of courſe. 
One would have thought, there would then have been an 


end of it; but a new bill was brought, and a motion for 


injunction thereon. I am of opinion, that within the reaſon 
ot the caſes above-mentioned, and the courſe of the court, 
it was not regulath and that ſuch motion ought not to have 
been made; at leaſt it ſhould have been a motion bring- 
ing the whole circumſtances before the court. Suppoſe, 
the former injunction had been diſſolved by a decree, at 
the ſame time diſmiſſing the bill ; there could not be a new 
bill and injunction without a ſpecial motion laying the 
whele circumſtances before the court : for then it would 
be in the power of any one to obtain an injunction. It 
the anſwer is not ſufficient, exceptions are ſhewn for cauſe ; 
and if any one is allowed, it would keep up the injunction. 
It is ſaid to be a new equity veſted in the repreſentatives of 
Lord P2wis ſubſequent to the time of the former bill, and 
therefore they ſhould have the benefit of it in this ordinary 
ſhape ; if fo, upon arguing the plea the bill ought to have 
been amended ; or rather (as it was ſubſequent matter) a 
ſupplemental bill charging it ; which would have put the 
plea out of the caſe, ſo that a new plea ſhould have been 
put in: but I deny the principle, that this is a new right. 
The plaintiffs had exactly the ſame right, when the bill 
was fled in 1743; for if Lord Pois was only a ſecurity 
for Gage, the ſurety is certainly intitled to the whole equity 
his principal had; and therefore, if they had an aſſignment 
from Gage, they might have made uſe of the debt or de- 
mand due from the eſtate of Cantillon to Gage, to defend 
themſelves againſt this demand by the repreſentatives of 
Cantillon on them as ſureties for Gage, by having an account 
taken, and then ſet off. I cannot believe they did not know 
they had that demand ; becauſe it is now admitted, that a 
bill had been brought by Gage in 1740, founded on that; 
ſo that there was a /is fenden concerning theſe demands at 
the time of their bill in 1743 : then why were not theſe de- 
mands ſtatcd in that bill? It they did not know it, it would 
rather be a foundation for a bill of review, as not known to 
Lord Powis or his repteſentatives. If therefore the courſe 
of the court had been, that on exception for cauſe to main- 
tain the injunction, a material exception ſhould be opened 
(as was the courſe formerly) I ſhould not have thought this 
an exception to maintain that injunction. 


But 
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But I ſhall ground my opinion particularly on the ſecond 

int, the circumſtances of that order in 1743. It would 
— that, after what has been done, the parties 
might file a new bill, and move for an injunction until an- 
ſwer, without taking notice of that order. If ſo, it would 
be granting an injunction by the court, not only againſt pro- 
ceedings at law, but their own proceedings; for this is an 
order made in direct contradiction to the order in 1743, 
without diſcharging it; which is irregular: ſo that it de- 
pends not in all the parts of it upon the ſtrict courſe of the 


court as to injunctions, but in the court's diſcretion. The 


whole ſhould have been brought before the court, and then 
it would have appeared, this new bill was founded on an 
equity exiſting materially at the time of the former order ; 
the ſurity being intitled to any equity the principal had, 
This order is therefore irregular. | 

As to the laſt queſtion, I agree with the plaintiffs that 
the irregularity may be ſubmitted to and waved by the par- 
ties affirming it by his own act, though at firſt irregular ; 


but nothing of that was done by the defendants, any act 
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let vice di- 
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founded on the injunction would certainly be a waver of 
that irregularity, affirming that a regular injunction ſub- 
ſiſted. The defendant has applied for time to anſwer, but 
that may be applied for, whether there is an injunction or 
not, to avoid proceſs of contempt. This order then in 
1749, ought to be diſcharged ; and it would be an impu- 
tation upon the prodeedings of this court, if it ſhould hold 
ſo ſtrict a hand as to ſay, theſe forms of the court as to in- 
junctions, which are neceſſary in general, ſhauld go to 
that extent as to be allowed without the merits entered into, 
after examined by an arbitrator, which on a plea of the 
award was allowed ; eſpecially when grounded on an equi- 
ty, which if not connected with the original proceedings 
would be no equity at all: and, when tacked to the other, 
proceedings, an anſwer ariſcs thereto, that, if ſo, it was 
an equity ſubſiſting at the time af their bringing the 
tormer bill in 1743. 


— Oflobar 18, 1750. 


OTION that ſervice of ſubœna to hear judgment on 

a perſon who acted as ſolicitor for one of the de- 

fendants, Mrs. Pamfillon, might be deemed good ſer- 

vice ; her clerk in court not being to be found, nor any 

one attending athis office, nor the defendant, but they had 
found the laſt place of her abode. | 

| Lorn 


ö 


r 
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in the Time of Lord Chancellor Haxpwicks, 


Lord CHANCELLOR, 


I never knew it done, eſpecially upon a ſolicitor, who 
ſays he knows not waere his client lives. But as theſe or- 
ders for ſervice are pretty much diſcretionary, it will be no 
great harm to allow it, together with leaving a copy of the 
preſent order with ſome perſon in the houſe, which was the 
defendant's laſt p ace of abode. 


Taylor verſus Philips. Oftober 17, 1750. Caſe 8, 
Lord CHANCELLOR, 


HERE is no inſtance of this court's binding the inhe- 
ritance of an infant by any diſcretionary act of the 

court. As to perſonal things, as in the compoſition of 

debts, it has been done; but never as to the inheritance 34 

for t. at would be taking on the court a legiſlative authority, 

_ that which is properly the ſubject of a private 
ill. | ; 


It was urged, that the court had gone a good way, and 
Mr. Chetwynd's caſe by Lord Talbot mentioned. 


LoxD CHANCELLOR. „ (24) 


There was an election to be made; ſomething was ne- 
ceſſary to be done. I remember I was of opinion with the 
decree, when it came afterward in the e of Lords. 


Fenhoulet verſus Paſſavant, Ofober 17, 1750. | Caſe 9. 


112 vary to the maſter's report that the bill was Scandal io- 
impertinent only ; the reference being, whether ſcan dentfneneg 
dalous and impertinent, - — 


w 


Lon CHANCELLOR, 


+ Scandal may be taken advantage of at any time, im- Nothing re- 
pertinence not; if reported ſcandalous, it muſt be imper- — 
tinent of courſe; but it may be impertinent without being 
ſcandalous. The ſingle queſtion is, whether theſe charges, 


® 1 Brown, 184. 
In'ants property not to be changed. 1 Vol. 461, 
a Was. 311, 361. . Wo 
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referred for ſcandal and impertinence, may be relevant to 
the merits : and the majus or minus of the relevancy is 
not material, which turns on this, whether plaintiff has 
any ground for this fuit or not ; for if, relevant, it cannot 
be ſaid they are ſcandalous or impertinent. Otherwiſe it 
would be laying down a rule, that all charges of fraud are 
ſcandalous ; which would be dangerous, and cannot be the 
rule; for nothing pertinent to the cauſe can be ſaid to be 
ſcandalous. So in a bill to ſet aſide deeds for fraud, there 
are often groſs charges, which may be as well ſaid to be 
ſcandalous as this. 


Meliorucchy verſus Meliorucchy, Oclober 19, 
1750. | 


MET on part of defendant, after applying for 
L time to anſwer, that the plaintiff, who in his bill 
charged himſelf to be reſident in Florence, ſhould + give 
ſecurity to anſwer coſts: and the caſe of G/amergan v. 
Rugby was cited, where his Lordſhip held it pretty much 
in diſcretion of the court, and might be taken advantage af 
at any time on the circumſtances. : 


Lord CHANCELLOR, 


This has come once or twice before me. If on the face 
of the bill the plaintiff appears to be beyond ſca, as it does 
here, or if at the time of filing the bill it appears vou knew 
it, you may apply for ſecurity to anſwer co:ts ; but advan- 
tage ſhould be taken of it in the firſt inſtance before anſwer, 
or time prayed to anſwer; otherwiſe it is waved. If indeed 
you are ſtrangers to it, and it comes to your knowledge at 
any time in the courſe of the cauſe, it may be prayed ; but 
here it is waved, it appearing on the face ot the bill. 


Ex parte Wright, O4. 20, 1750. 


Lord CHANCELLOR. 


N paſſing the accounts from time to time of a lunatic's 
eſtate, notice ſhould be always given to ſuch of the lu- 


+ There are three inſtances in which plaintiff is obliged to give ſeeurity for 
coſts ; 1ſt. When an infant ſues, prochain amy, or guardian, or attorney muſt 
gie ſecurity, 2d. When the plaintiff reſides abroad, Poſt. 557, and the cates 
there ted. zd. Where there haz been a former ejectment; but theo the will 
is to Nay the proceeding in the 2d. till the coſts of the former were paid, and 
not to give ſecurity lor the coſts of the 2d. Per Buller, Juſt, Duraf. and 
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natic's relations to attend before the Maſter to check the 
account, as would be intitled to a ſhare of his eſtate if 
he had been dead inteſtate : but they are not to be allowed 
the coſts thereof, unleſs ſome ſpecial caſe laid before the 
court ; as that they were at expence on ſome extraordinary 
litigation as to the account. Otherwiſe if every ſuch te- 
lation, who thought he had an intereſt to attend, ſhould 
have the coſts, it would bring a great burthen on the 
lunatic's eſtate. 


Ex parte Stanley, Of. 20, 1750, Caſe 12, 


ETITION to ſuperſede a commiſſion of lunacy pre- 
ferred by the neareſt relations of the party. 


Lord CHANCELLOR. 


It ſhould always be in the name of the perſon, who has 
recovered a found mind. 


Pe — OA. 22, 1750. Cafe 1 3. 


ETIT ION hy Owen to be diſcharged from a con- Voluntary 

tempt and cuſtody for non-payment of coſts taxed for {ale by 
ſcandal and impertinence againſt H. _ who had exe- jar the 
cuted a releaſe to Owen; which releaſe, it was infilted, clerk of his 
ſhould bind Broom, the clerk in court, who carried on the len for col. 


proſecution againſt the petitioner. 


Lokd CHANCELLOR. 


The clerk in court has a general lien on the duty re- 
covered by his diligence and expence; which extends as 
well to collateral proceedings as to a decree. But itis ob- 
jected, that the client has releaſed it to his adverſary, and 
that binds his ſolicitor or clerk in court; who, though they 
have originally a lien, on what has been recovered by their 
expence, diligence and colts, yet that is not to extend to 
that degree as to prevent the client fairly and honeſtly 
from making an end with his adverſary. I am of that 
N provided any thing appeared to be paid. If the 
client had by compoſition, or any reaſonable conſideration 
for the coſts, made an end with his adverſary, I would not (2 6) 
ſuffer this equity to be ſet up: but if a clerk in court, 


® Poſt 111. 3 
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| having this equity, ſhall be diſcharged by a mere voluntary 
releaſe executed by his client and his adverſary; he might 
be defeated by a colluſion; like the caſe ariſing out of 
Hertfordſbire about a year ago on motion. This is the 

diſtinction; the coſts are not paid; no compoſition or 

- confideration ; but a mere voluntary releaſe ſet up to de- 

feat the clerk in court; which might be done in any 
caſe, if the court ſhould ſuffer this. Had there been any 
conſideration, I ſhould have laid weight thereon 3 but no 
ſuch appears on evidence 


As to this contempt therefore, and the attachment there- 
on, let the petitioner be diſcharged on payment to Brozms 
it appearing that F. Liſier has executed a telcaſe. 


Caſe 14. | Ex parte Lord,*0a. 22, 1750. 


DETTrioN to ſet aſide a commiſſion of bankruptcy as 
fraudulently obtained. 


Fraudulent Againſt which it was urged, that this petition was found- 

baakrupicy. ed on an affidavit of three perſons, who by their voluntary 
afhdavit came now into a court of juſtice, and ſaid, they 
were perjured; having ſworn themielves creditors, when 
they were none. Then the rule of the civil law held, 
ſemel malus ſemper preſumitur eſſe malus in eodem genere z and 
it appearing to the court, they ought to be proſecuted for 
perjury on the late act of parliament. 


Lord CHANCELLOR. 


On contra- The general rule is, that whoever produces the affidavit 
dictory ſl of a perſon to contradict a former made by that perſon, 
— *{on, } ſhould produce him in court; a perſonal examination be- 
perſonal ex- ing required ; of which there was the ſtrongeſt inſtance in 
— Lord King's time, when I was Attorney-General. There 
* were ſeveral perſons, who had been induced into this prac- 
tice; and in conſideration of 2s. 6d. a- piece came and 
{wore themſelves creditors under the commiſſion, and ſign- 
ed the certificate; which was obtained thereon. The mat- 
ter was diſcovered, and they attended in court ; Lord King 
recommended it to me to proſecute them for perjury ; 
which Idid. Here the perſons made the diſcovery ; which 
was not in that caſe ; and there is ſomething weaker here, 
for none of them ſwear to any reward. 


ſons were creditors of the bankrupt, and for what con 


Let the commiſſioners inquire, whether theſe three = 
ide- 
ration 3 


% 


in the Time of Lord Chancellor HARDwIckE. 


ration; and at what time the ſeveral notes, under which 
they have proved their debts under the commiſſion, were 27) 
given by the bankrupt; and whether any conſideration; 
and at whoſe inſtance or ſolicitation they were given; and 
inquire into the reality of any other debt, as they ſhall ſee 
cauſe. 


This is a proceeding, which if allowed, it would be better, 
the ſtatutes of bankruptcy did not Rand as a law : the court / 
ſhould not in the leaſt give way to it. 


Blinkhorn verſus Feaſt, October 24, 1750. Cale 15. 


A Man by his will gave to two perſons particular ſpecific Diſtin@ ſpe- 
legacies, ſeverally to each by name, and inthe laſt cific legacies 


clauſe made them joint and ſole executors, ſaying nothing wi 
of the reſidue. The executors were infants. veral execu- 
— 


The next of kin brought this bill, claiming the ſurplus hem from! 
as a reſulting truſt within the rule, where executors have the ſurplus ; 
ſomething given: and that the next of kin will be aſſiſted Say 2 
here as well as an heir at law. The court in theſe caſes } Wil 28s. 
has gone upon general rules; not diſtinguiſhing between 
one joint legacy to the executors, or giving different lega- 
cies: but from giving theſe diſtin and ſeverally, teſtator 
could not intend they ſhould take the reſidue jointly ; and 
though theſe are ſpecific legacies, it is ſettled, that if given 
abſolutely, it is the ſame as if pecuniary. 


For defendants: The executors have a legal right. By 
the rule of law the making an executor is putting him in 
teſtator's place; ſo that he cannot be witneſs for the will, 
not even in a court ofequity, becauſe he is intereſted. The 
ground, on which the court goes in the above rule, is, that 
the teſtator intended him this and no more; and therefore 
the reſidue ſhould be looked on as undiſpoſed. Foſter v. 
Munt, 1 Ver. 473. 2 Fer. 648, was determined on very 
particular circumſtances, and a very ſtrong implication that 
the reſidue was not given; there being a legacy to execu- 
tor for care and pains. From that caſe a general rule 
was ſet up in this court, and ſeveral years before it was 
brought back to common ſenſe and reaſon ; for it was at 
firſt contended for, wherever a legacy was given, any how, 
and whatever other difficultis aroſe. At laſt the rule was % 
eſtabliſhed, that wherever a particular legacy was given by 
expreſs words, ſo as to ſhew that particular gift was unneceſ- 


fary, ifteſtator intended the legatee ſhould take the reſidue 
by 


Supra, 219. 
2 Vol. 231. 

2 Atk. 68, 

373. 2 Ver. 
667. Eq. Ab. 
245. 
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by making him executor, he ſhould conſequently be truſtee 
for next of kin: but that equity may be rebutted by parol 
evidence, that teſtator meant it. It is now ſettled, that the 
barely being a wife executrix takes away the preſumption, 
fo that ſhe is not excluded. So where the particular legacy 
to the executor is ſubject to a contingency or limitation 
over, that does not exclude from the reſidue; becauſe it was 
neceſſary to give him the particular legacy expreſsly, in or- 
der to ingraft thereon. & where the legacy is with an ex- 
ception, that will not afford a preſumption ; alſo where one 
executor has a legacy, the other none. Where there is any 
thing ſhe wing, that it was proper for teſtator to do this, and 
yet to intend them the reſidue, the implication fails, and 
there is a ſtrong reaſon here, viz. teſtator's intending to pre- 
fer one executor to the other, and to make a difference be- 
tweenthem : but no preſumption ariſes thence, that he 
intended them nothing elſe. In Buffart v. Bradford, Nov. 
27, 1741, teſtator gave one executor a conſiderable legacy, 
and to the other, his wife and children, a legacy for mourn- 
ing: your Lordſhip held it clear, that a legacy to one of two 
executors excludes neither from the refidue ; and that you 
ſhould think it hard to exclude an executor by a legacy for 
mourning. It is the act of parliament, which gives this 
to the next of kin; not that they are favoured in this 
court ; and the above rule has gone far cnough already. 
Beſides, theſe executors are infants, and muſt be intended 
to be made executors for their own benefit; and teſtator has 
given his whole eſtate between both of them, but the reſidue 
is not particularly given. But, if it was neceſſary, there is 
parol evidence ſufficient, that teſtator intended to leave the 
whole to them; and that is admitted in caſe of fraud, to 
aſcertain identity, and rebut an equity. | 


Lokd CHANCELLOR. 


There is but one queſtion : whether on the conſtruction of 
the will here is a reſulting truſt of the reſidue of the perſonal 
oy over and above debts and legacies, for the next of 

in 

There might have been andther incidental queſtion upon 
the reading the parol evidence: andit is certain, that it has 
been read to rebut an equity ariſing from a reſulting truſt ; 
as in Littlebury v. Buckly.* But fince Brown v. Selwyn, I 
have been extremely tender of admitting it in queſtions of 
this kind ;+ though I never doubted it, where it was to aſcer- 


Þ+ Such evidence admitted by Lord Thurlow, where the words in the de- 
ſcription of a legacy, upon the whole of the context, are uncertain, 1 Brown, 480. 
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tain identity; or, in caſe of collateral ſatisfaction where 
there was a legacy by a father, and afterward a portion gi- 
ven. Not that what was done there was final; for Lord 
Talbot changed his opinion in the courſe of the cauſe. At 
firſt he read the evidence; and took time to Cn 
the point on the will; and next morning declared, he had 
changed his opinion as to the admiſſion of the parol evi- 
dence, and had it ſtruck out of the minutes; which might 
poſſibly be from his going on the words in the will, as — 
been ſaid. This is only to explain and introduce this de- 
claration, that I do not give an opinion to reject this evi- 
dence in all events, hut to lay it out of the caſe, as there is 
no neceſſity to enter into it at preſent. 


This brings it to the queſtion of reſulting truſt; for there 
is no pretence of an inteſtacy; for he has died teſtate as to 
his whole eftate, from his having made executors ; as to 
which I remember a motion in B. R. (when I was a ſtudent) 
for a prohibition to a ſuit in the eceleſiaſtical court to com- 
pel a diſtribution of ſuch a ſurplus ;z which was granted; 
tor certainly he was dead teſtate, by making a will and exe- 
cutors, as to his whole eſtate, and could not be dead-in- 


teſtate at the fame time. I have not a good while had a 


caſe before me on the head of reſulting truſt 3 and was glad 
of it, in hopes that people were grown ſo wiſe as to diſpoſe 
of their whole reſidue in favour of their executors. The 
queſtion is, whether each of theſe executors having diſtin 
particular legacies, not to both jointly, excludes them from 
the ſurplus of the perſonal eſtate ? I am of opinion, it does 
not create a reſulting truſt for the next of kin. The caſes 
on this head have been various. Lord Harcourt in general 
leancd in opinion to the executors 3 but theſe caſes have 
gone by ſteps. The firſt was Foſter v. Mount: and it was 
a good while before the grounds thereof was ſettled ; for the 
vehemence with which Lord Fefferies unfortunately uſed to 
deliver himſelf, made it thought a caſe of fraud; but being 
after ward inquired into in another caſe, it appeared thete 
was no colour of fraud. + From that time it was taken, that 
where a legacy was given to an executor for his care and 
trouble, and no reſiduary bequeſt, there was a reſulting 
truſt for the next of kin; and a plain reaſon for it; for 
there was ſomething more than the implication ariſing from 
giving him the legacy only. Afterward it came to be a 


Though unequa] Jegacies were given to executars by their own names, they 
ſhall take the reſidue; Brown, 328. 2 Atk. 68, 

+} Sodecreed in 2 Wrns. 158; though there was real proof of the intention 
aud direction of the teltator, that the exceutor hoauld have the lurplus, 


Vor. II. D maxim, 
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maxim, that it was abſurd to give all and ſome ; and thence 
an implication, that by giving part expreſsly, he did not 
mean to give the whole impliedly ; and therefore it has been 
determined, that any legacy generally to the executor ex- 
cludes him from the benefit of the ſurplus, and makes him 
truſtee for the next of kin. But all theſe caſes have been to 
prevent the teſtator's being ſurprized into giving away a 
great ſurplus of the perſonal eſtate unadviſedly, merely by 
naming an executor. But ſeveral limitations have been in- 
troduced on this rule; as where the legacy, whether ſpeci- 
fic or pecuniary, is given to the executor for life, that does 
not exclude him from the reſidue ; becauſe he meant to take 
that particular legacy out of the reſidue for the ſake of giv- 
ing him a limited intereſt. Further, if teſtator has given a 
legacy for life or years, and the reſiduary intereſt over to 
another, (which was the Ducheſs of Beaufort caſe) the 
court has faid, that is not ſufficient to exclude executor 
from the ſurplus ; becauſe that might be for the ſake 
of taking out the intereſt given over. So where a le- 
gacy, with an exception out of it, as ina gift of a perſonal 
thing, with ſome exception, of which there was a caſe be- 
fore me and Lord Talbot, and we both held, that would 
not exclude the executor ; as that legacy was inſerted, not 
tor the ſake of the executor, but to introduce the exception. 
Afterward came Brffart v. Bradford, where I held, that it 
excluded neither; becauſe there was a plain reaſon, for 
which the teſtator might give that legacy to one executor, 
for the ſake of giving him a preference in value to the other z 
as from the implication of law, in making them executors, 
they mult take jointly and equally; which is within the 
ground of the other caſes. So far has been ſettled in this 
court : now comes a caſe, in which two infants are made 
executors; who, it is unlikely, ſhould be made executors 
tor the ſake of adminiſtration of his eſtate only, (which is a 
ciroumſtance ſtrengthening it, though I do not rely on that) 
and each has particular legacies out of his — I 
am of opinion, that will not exclude them from the benefit 
of the ſurplus for two reaſons. Firſt, he might give theſe 
legacics for the ſake of the inequality of — of his per- 
ſonal eſtate among theſe execytors ; which is plain; for if 
it reſted on therforce of making them executors, it would 
be equally divided among them; to prevent which he takes 
out ſo much by way of particular legacies, giving ſuch a 
mortgage to one, and ſuch a mortgage to the other, the 
value of which is unequal. But, ſecondly, another rea- 


7 Prec. Chan. 12. 2 Atk. 46. 
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ſon might be given, for the ſake of their having this by way 
of diſtinct intereſts to themſelves in ſeveralty, not liable to 
ſurvivorſhip by death of one. Conſequently no implicati- 
on can — from hence, that by giving theſe particular le- 
gacies he meant to make them —— and this is ſtrength- 
ened by both being infants, who cannot be intended to be 
executors in truſt for ſtrangers. 


The bill therefore muſt be diſmiſſed, ſo far as it ſeeks re- 
lief concerning the teſtator's perſonal eſtate, without 


colts. 


Lord Chancellor afterward ſaid, he had looked into 
Brawn v. Selwyn, and that there was no expreſs bequeſt 
there of the teſtator's debts, as was apprehended, but a ge- 
neral bequeſt of the reſt and reſidue, &c. which he men- 


toned, that the ſtate of that caſe might not be miſtaken. 


Faſt verſus Cook, Oftober 30, 1750. .. Caſe 16; 
EREMIAH GOFF by his will gave 1000 /. forthe be- 
t ne fit of his daughter for life; and afterwards to be di- 


vided among ſuch child or children as his daughter ſhould 
leave at the time of her deceaſe. That daughter had mar- 


t 

r ried William Eaſt z who by his will recited, That Goff 
" had agreed to give his daughter 10000. in marriage, but 
; « did not, but by his will gave 1000/. to his daughter for 
, * life, and afterwards to go among our children.” Aſter- 
e ward he ſays, Goff was a worthy and honourable gentle- 


« man; and, I believe, was perſuaded, his giving the 

10 1000/. in that manner was performing the agreement; 

* which 1000/. with other money I have laid out in bank 

« ſtock; now, in honour to his memory, and to make 

good his intent and will, I give to my wife 1000/. and 

after her death equally to my two ſons William and Gil- 

% bert; my daughter Lady Parker Long having, in her ( 3 1) 
* ſettlement, releaſed her right under the will of Goff, if 

„ ſhe had any.” 5 


Gilbert, as ſurviving his mother, brought this bill againſt 
the repreſentatives of his father to have a transfer of this 
1000/. bank ſtock. 


Defendant inſiſted, the plaintiff was intitled only to 
half; becauſe his father's will had made a variation from 
his grandfather's ; and next, that this claim being in con- 

D 2 tradiction 
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tradiction to his father's will, if he inſiſted on it, he muſt 
give up the beneficial legacies and portions therein, ac- 
cording to Noys v. Mer launt, and Billing v. Dacres ; by the 
late Maſter -f the Rolls in 1743, where the uſe of jewels 
were deviſed to the wife during widowhood, and then over; 
alſo money-legacies, coach an i horſes: ſhe marrying again, 
claimed the jewels under a ſettlement, whereby ſhe was in- 
titled to them abſolutely. It was held, that if ſhe inſiſted 
on that claim, ſhe muſt relinquiſh her legacies under the 
will. 


For plaintiff : - Milliam Eaſt intended the will of Goff 
ſhould be performed abſolutely, and that this 1000/. bank 
lock ſhould be conſidered as the 1000/7. thereby given; and 
then that intent cannot be altered by the manner of direct- 
ing it. In Huggings v. Alexander, 9 Nov. 1741, Jobn 
Alexander deviſed to his wife all jewels, plate and furni- 
ture; then all his real and chattel eſtate, ſubje& to two 
annuities due to his wife, in truſt to ſell and pay thereby all 


his debts; and all the reſidue of his eſtate to his children; 


(32) 


and that it was his expreſs intent, that his perſonal eſtate, 
thus given to the children, ſhould be exempt from pay+ 
ment of debts. The real and chattel eftate was not ſuffici- 
ent to pay all the debts and thoſe two annuities. The wife 
inſiſted, that even the perſonal fnould be liable to make u 

the annuities: the children, that then ſhe ſhould forfeit 
the other legacies. The court held, that though plainly 
intended, this perſonal eſtate ſhould be exempt, it was not 
fuch a contradiction of the will as ſhould defeat her of her 
legacies : the intent was, ſhe ſhould have the annuities, as 
well as that the perſonal ſhould be exempt ; and the law 
ſubjects the perſonal to debt, which ſhe might inſiſt on 
without ſuch a contradicting of the will. In another caſe, 
teſtator deviſed all his jewels to another, and legacies to 
his wife: and held, ſhe might claim her paraphernalia, © 


Lord CHAXCELLOR. 


This is a very particular caſe ; for if taken on either will it 
is plain: the only difficulty is, from the neceſſity that both 
wills muſt be taken together. It is a caſe for making both 
wills conliſtent, if the court can: however if there is any 
claſhing between one and the other, juſtice requires the 
will of Geff, original owner of the money, to be principal- 
ly conſidered ; for though Eaſt has made a recital of a pro- 
miſe from Geoff, yet it was not ſo as to be a binding obliga- 
tory contract; for no contract or agreement in writing ap- 
pears; ſo that it was only an honorary obligation on Gf, 

an 
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and ſatisfied by him; as Eaſ?! has reaſonably taken it. 
Taking it on the will of G:f, it is plain he meant that no 
repreſentative of any children dying in life of the daughter, 
ſhould take any benefit of this ſum, or the produce of it, but 
that it ſhould go as an jncreaſe of toi tune to thoſe children 
in being at the time of her death ; for he could not tell 
who would be the repreſentatives of thoſe who died in her 
life; and therefore could not mean them. But certaialy 


this is not deciſive in the cauſe; for the will of E muſt be 


conlidered, and whether that has made an alteration. It 
ſeems to do ſo on the particular wording of it; but I am 
of opinion, it was not his intent to make an alteration : and, 
conſidering all the words of it, he has not, except as to 
Lady Long and his purchaſe from her: and I believe it was 
the introduction of that alteration has occaſioned ſome ob- 
ſcurity in this will. He could not intend to recite Goff 's 
will falſely ; but has recited it ſhort and defectively: nor 
could he mean to make an alteration in the ſubſequent de- 
viſing part any more than in the recital. If it had ſtood on 
the deviſe to the two ſons, as an original bequeſt by way of 
limitation over to them atter an uſufructuary intereſt for life 
to their mother, though both had died in her life, it would 
have gone equally to their repreſentatives, they being te- 
nants in common; but all the words are to be taken together: 
for how does he make good Goff intent and will, unleſs he 
acts conformable thereto ? In conſtruing wills it is not ne- 
ceſſary to take all the words in the order they are. Suppoſe 
he had ſaid, in honour of Geoff *'s memory he gives it to his 
wife, and afterward to his two ſons, equally between them, 
according to the will and intent of Goff, or to make it 
good (which is the ſame) it would have made it beyond all 
doubt by inſerting thoſe words ſubſequent to the bequeſt to 
the ſons ; for then it would be only a bequeſt to them in the 
ſame manner as in the will of Goff; and it would be ſub- 
ject to juſt the ſame contingencies. This is the ordinary 
and common conſtruction in wills,* not to conſider exact- 


ly the order of placing the words if it would hetter anſwer 


the apparent intent of the teſtator otherwiſe. It is plain this 
would be ſo; then the placing thoſe words in the 
beginning or end of the ſentence makes no difference. 


Order of 
words in 
wills nct 
confidered, 
if the in- 
tent better 
aniwered 


otherwiſe. 


The following words ſhew he had no intent to alter Gf 
will in refpe& to all his children, but only his daughter; 


from whom he had purchaſed, on her marriage, any benefit 
2 Poſt. 248, Durnſ. and Eaft, 635. 
the 
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ſne might have under the will; and that this is the only 

reaſon of his naming the two ſons; otherwiſe he would 

have left the expreſſions generally among the children, as 

Goff had done ; but he could not do that without letting 

her in again, with whom he had compounded ; and this 1s 

the conſtruction anſwering juſtice, becauſe this was the 

( 3 3) property of G; is warranted by the frame and texture of 
the will, and anſwers the intent of the parties. 


Exception But admitting, for argument's ſake only, there was 2 
— the wie variation between the two wills; and that the latter, not- 
+ mrng withſtanding the reference to the other, would bear the 
part of a conſtruction to on it by the defendants, J am of opinion, 
223 the right to this ſum muſt have reſted on Gof's will: and 
on toano- that introduces the queſtion, whether the plaintiff can 
ther. break in on the conſtruction of his father's will, and at the 
e ſame time claim the portion therein,“ according to the 
expreſſed rule in Noys v. Mordaunt of not claiming by one part of 
not toex= A will in contradiction to another; which is a true rule, 
1 but has its exceptions? And it is far from being clear, that 
if the conſtruction of Eaſt's will was, as contended for the 
defendant, that it would have that conſequence ; for ſe- 
veral caſes have been, and ſeveral more may be, in which 
a man by his will ſhall give a child, or other perſon, a le- 
gacy or portion in lieu and ſatisfaction of particular things 
expreſſed, which ſhall not exclude him from another be- 
nefit, though it may happen to be centrary to the will z 
for the court will not conſtrue it as meant in lieu of ev 
thing elſe, when he has ſaid a particular thing; whic 
Eaſt has done in his will; declaring what the proviſion for 
the plaintiff ſhould be in ſatisfaction of, not of this ſum 
of money, | 


Let the defendant therefore transfer it to plaintiff, withe 
out colts on either ſide. 


Caſe 17. Pearge verſus Chamberlain, Oclober go, 1750. 


At the Rolls. 
Articles of RTICLES between Robert Plummer and Daniel 
partnerſhip Pearce recited, that Plummer had carried on the trade 


| Ajaony wa of a brewer at Hoddeſdon, and had employed Pearce as 2 
b aft of ſervant and brewer ; who having behaved himſelf faithful- 


executors, ly, Efc. and advancing a moiety of the value of the ef- 


unleſs ſo 


provided, Vol. I. page 235. 
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fects, he took him into partnerſhip for nine years, if Peorce 
thould fo long live; but if he lived to the end of nine years, 
the partnerſhip ſhould continue for any further term not ex- 
ceeding twenty-one years, as Pearce ſhould deſire, on giv- 
ing notice to continue it. It was provided, that notwith- 
ſtanding the death of Plummer it ſhould be carried on by 
his repreſentatives ; and that if Pearce ſhould give that no- 
tice, he ſhould not have it in his option to pay off the re- 
preſentatives of Plummer, and carry it on himſelf, but with 
them. 


This hill was by the widow and repreſentative of Pearce, 
againſt the repreſentatives of Plummer, for an account, 
and for liberty to carry on the trade with the defendants. 


For defendants was cited Godfrey v. Prowning, J March 
1742, where it was held, that one copartner could not 
appoint a repreſentative to carry on the trade after his de- 
ceaſe ; otherwiſe it might fall to the lot of an infant or 
perſon not at all fit to carry it on; and Baxter v. Burfield, 
B. R. Paſche 1746, where it was held, that a covenant 
to teach a boy his trade was reſcinded by the death of the 
maſter, on the greund that it was a bond to ſerve perſon- 
ally, and that he was not bound to ſerve an oxecutor. 


For plaintiffs: It might be ſo where it is a general part- 
nerſnip; for then the death of one partner would deter- 
mine it: but not ſo where a particular term has been agreed 
on: but if there was a caſe for that, it would not do here; 
becauſe the proviſion for the repreſentatives ought to be 
mutual, and ſhews, they did not guard againſt an infant's 
carrying it on. No calc is cited to ſhew, that all partner- 
ſhips muſt continue or conclude on the living or death of 
the principals, On the death of the maſter the boy can- 
not become apprentice by a courſe of repreſentation, as 
then it might be to the moſt ignorant perſon : but that is 
different from articles of r in a beneficial trade, 
wherein a right has been purchaſed for a period of years. 
In the caſe of. Hudd!:flpn one party was a lunatic, who 
could not carry on the. trade; yet Lord Talbot thought 
himſelf bound by the articles, and obliged the other to 
carry it on for benefit of himſelf and the lunatic. 


Maſter of the Rells, einary 


Conſidering the whole frame and deſign of the articles, 
Pearce was only admitted in caſe of Plummer, and for his 
; {ill 


(34) 


CASES Argued and Determined 


{kill in the trade; and after that end was defeated by his 
death, it could not be the intent that any repreſentative of 
him ſhould have an opportunity to carry it on; as it might 
fall into ſuch hands as could not be of ſervice: and though 
it might come to the repreſentatives of one, and not of the 
other, that is by expreſs proviſion of the parties. There- 
fore on the articles, the plaintiff 1s not intitled to a decree 
to carry on the partnerſhip. 


But as a general queſtion, the conſequence with regard 
to trade weighs greatly with me. It would be of ill conſe- 
quence in general to ſay, that in articles of partnerſhip in 
trade, where no proviſion for the death of either is made, 
they might ſubſiſt for benefit of an executor who may not 
have ſkill therein. The plaintiff could be of no uſe in. 
carrying on the partnerſhip. Plummer wanted one whole 
knowledge he could confide in. The plaintiff, the ad- 
miniſtratrix, is intitled to one-third, the infant to the other 
two ſhares. Her inteſtate might be indebted, and the aſ- 

' x ſets wanted to be diſtributed. It is improper therefore to 

(3 5) ſuffer ſuch a conſtruction, unleſs the parties provide for 
tit. I remember that caſe in B. R. it was an action againſt 
the ſurety in a bond conditioned for performance of the ar- 

ticles: the maſter, to whom the youth was bound, died; 

the executors thought they might make ſome benefit of his 

time; and the view therefore was not to have him perfon- 

ally their ſervant, and to inſtruct him farther in the trade, 

but to put that benefit of the infant's ſervice into their own 

Apprentice pocket. The court, conſidering the inconveniencies at- 
ſor obliged tending apprentices or trade in general, if infants were ob- 
utor tor re. liged to ſerve executors or adminiſtrators for remainder of 
mainder of the term, although not of the fame trade with the infant, 
the term. determined it for the defendant, that the action would not 

lie. I alſo remember Huddleſton's caſe; and am pret 
certain (though not very poſitive) that he was under a gre 

dejeQtion of mind, fo that a commiſſion was applied for; 

but before that queſtion came before the court, — had re- 

covered himſelf, and was defirous to carry on the partner- 

ſhip : the court ſaid, theſe were accidents which could not 

be provided for; but that was no reaſon, when he had 

brought all his ſubſtance mto trade, the other partner ſhould 

Ode par- ſay, that a temporary diſorder intervening fhonld deprive 
ner norwith- him during life from going on with the buſineſs, and that 
ſtanding ® he ſhould put the whole benefit of the partnerſhip into his 

porary . . . 

ditorder, Pocket, without accounting tor it. So that the court held, 
conſidered : he had not forfeited the benefit under the partnerſhip, but 
Partner. ſhould, notwithſtanding that accident, be conſidered as 
| | partner. 
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pattner. That caſe depended entirely on that circhmftance; 
and there was a proſpect ot his recovery. 


Thorne verſus Watkins, Oftober 30, 1750. Caſe 18. 


HE defendant was one of the executors of Richard 
Watkins, who refided in Scotland, died there, and 
left his eſtate among his nephews and nieces, of whom the 
defendant was one; and was alſo adminiſtrator, and one Engliſh fub- 
of the next of kin of William Watkins, who was intitled — — 


to a ſhare of Richard”s perſonal eſtate; refided in England, bere, and 


1 adminiſtati« 
and died inteſtate. — — 
with debts 
or choſe in ion due in Scotland ; diſtributable as the reſt of his perlonal eſtate. 


It was inſiſted for defendant, that in accounting for Mil. So if in other 
liam's perſonal eſtate, ſo much thereof, as ſhould ariſe and — 
accrue to his ſhare from Richard's perſonal eſtate, ſhould bebu follow 
be accounted for in a different manner from the reſt ; wiz. the perion of 
ſhould be diſtributable according to the rule of the law of —_— =_ 
Scotland, where that muſt be got in, and where half blood 
1s not regarded: and it was compared to caſes, where 


it aroſe abroad, cited the caſe of The Hans Towns v. 
Jacob ſon. 


Lord CHANCELLOR. | (36) 


This is a ſtrange imagination ; for which there is no 
ground, cither from the nature of the property, or the 
manner in which that property 1s to be recovered. . Theſe 
are two diſtinct rights; for the eſtate of Richard muſt be 
ſued in Scotland, recovered in that right. William reſided 
in England, and upon his dying inteſtate the defendant 
takes out adminiſtration, and by virtue thereof gives a 
bond to diſtribute according to the ſtatute of diſtribution 
here ; that is, every part of the perſonal eſtate which came 
to his hands. What ground is there for what is inſiſted 
upon ? Firſt, as to that which is to be recovered. If a 
man dies here, and adminiſtration is taken out here, where 
he has left a perſonal eſtate, and he has debts or part there- 
of abroad, in France, Hellard, or the Plantations, that 
cannot be recovered in abroad by virtue of that preroga- 
tive-adminiſtration taken out here, but he muſt inveſt him- 
ſelf with ſome right from the proper courts in that country; 
as adminiſtration muſt be from the governor of the Plan- 
tations, if it ariſe there; which muſt be for form: and it 
is generally granted on foundation of the adminiſtration 

| granted 
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granted here; and then it muſt be diftributed as here. But 
the preſent caſe is not ſo ſtrong as that now put; becauſe 
the defendant would not want that, but muſt ſue in the 
courts of Scotland to recover the perſonal eſtate of Richard; 
as repreſentative of Richard muſt recover it there : when 
it comes into the hands of the defendant, he will retain his 
own ſhare of Richard's perſonal eſtate to his own uſe, and 
be accountable for that ſhare thereof belonging to William. 
So it ſtands as to the recovery of it; and therefore not ſo 
ſtrong or liable to objection, as it would, if neceſſary to 
ſue as repreſentative of William to get in =- part of his 
perſonal eſtate. But that 1s not ſo material, as how it 
ſtands on the foot of the right. The perſon reſided and 
died in England; all his effects in England, and letters of 
adminiſtration taken out of the prerogative court of Can- 
terbury. He had no right to any ſpecific part of the per- 
ſonal eſtate of Richard whatever; only a right to have that 
perſonal eſtate accounted for, and debts and legacies paid 
out of it, and ſo much as ſhould be his ſhare on the whole 
account paid to him; which is only a debt, or in nature of 
a choſe in ation due to the eſtate of William, Then it 
comes to this: a ſubject of England, reſiding here, and ad- 
miniſtration of his perſonal eſtate taken out here, with 
debts due to him or demands in nature of choſe in action 


in Scotland to be recovered by his adminiſtrator 3 whether 


that is to fall under a different rule of diſpoſition from 
the reſt of his perſonal eſtate. That never was thought 
of, and would create confuſion. And this queſtion relates 
not to the articles of union, which indeed preſerve the 
laws of the different countries, the juriſdiftions, forums, 
and tribunals of each country; but this queſtion would be 
the ſame after, as before the unions of the two crowns ; 
and would be the ſame on a queſtion of this ſort ariſing in 
France or Holland, whether to be diſtributable according to 
the laws of thoſe countries or of England. The reaſon is, 
that all debts follow the perſon, not of the debtor in reſpect 
of the right or property, but of the creditor to whom due. 
Therefore in the caſe of a freeman of London, debts due 
to him any where are diſtributable according the cuſtom 3 
(otherwiſe it would be moſt miſchievous, if they were to 
tollow the perſon of the debtor,) and then, when got in, 
it is diſtributed : and of that opinion I was in Pipon v. Pi- 
fon. This alſo came in queſtion in the Houſe of Lords 


lately, in a caſe ariſing on the lunacy of Mr. Moriſon ; for 


there the queſtion was, whether the rule would be the ſame 
in the courts of Scotland? And the opinion was, that it 


would be the ſame; and it was taken, that it W 
e 
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the ſame on a queſtion between a court of France and a court 
of England: it was the ſame ; and different from the arti- 
cles of union. This is juſt the ſame caſe in reſpect to that. 
As to the Hans Towns v. Facebſon, it was the caſe of mer- 
chants, ſubjects of England, going to reſide at Hamburgh, 
and is different. It never was thought that on the death of 
a perſon having thoſe funds a bill muſt be brought by the 
next of kin of a particular part of that perſonal eſtate: the 
rule muſt be, that a bill be brought for the whole, accord- 
ing to what I laid down in Pipen v. Pipon; otherwiſe it 
would deſtroy the credit of the funds: for no foreigner 
would pur into them, if, becauſe a title muſt be made up 
by adminiſtration or probate of the prerogative court of 

ngland, it was to be diſtributed different from the laws of 
his own country. 


The defendant therefore muſt account for the whole. 


Alleyn verſus Alleyn, Ofober 31, 1750. Cale 19. 


Son was intitled, under the marriage-articles of his Deviſe of re- 
mother, to have 1500/. laid out in land to his ſole _ —— 
benefit after deaths of the father and mother.“ The mother for life not « 
died ; the father, by a ſecond marriage had a daughter; Hννiur 
and having made a proviſion for her by a ſettlement, and . id one 
by his will deviſed other parts of his eſtate to his daughter is lands in 
and her heirs, and the reſidue in truſt for his ſon for life, _ arti- 
and then to the daughter with particular limitations and de- 

clarations of that truſt; and all his perſonal eſtate, except 

ſuch as was given to the daughter, to the ſame truſtees to 

pay all juſt debts and legacies ; then to his ſon for lite, with 


a bequeſt over to the daughter and her family. 


It was inſiſted this deviſe to the ſon was a ſatisfaction for 
the 1500/7. 


Lord CHANCELLOR, (3 8) 


No authority that ſuch a 3 as this, of the reſidue 
of real and perſonal eſtate, aſter payment of juſt debts, 
to teſtator's eldeſt ſon and heir for life only, ſhould be con- 
ſtrued by this court a ſatisfaction for the 1500. the ſon 
was intitled to under his mother's marriage- articles. If the 
fon died in life of the father, leaving ſeveral children, there 
was no proviſion for them. So if he ſurvived, as he did, 


© Vol, I. page $19. 
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| and had iſſue afterward. But it is ſaid, this intereſt the 


Caſe 20. 


Bill by exe» 
cutors on lo(s 
ot notes in 
a liſt in teſta- 
tor's hand ; 
the liſt not 
evidence 
here of his 
property, 
and left to 
law. . 
Rule of evi- 
dence the 

| ſame here as 
al law. 
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ſon had under the will, conſidering the income of the real, 
and clear income of the perſonal eſtate during his life, will 
amount, by computation, to as much as he could purchaſe 
an annuity for his life with his 1500/. but that is no rule, 
and cannot by conſtruction make a proviſion by will, for 
life only, a ſatisfaction for an eſtate in fee, to which the 
children arc intitled under the articles, Kentiſh v. 7 homazs, 
and Upton v. Prince, before Lord Talbot; where the ab- 
ſolute property was given, not for life only : ſo in John/cx 
v. Lady Smith beſote me. So that this cannot be conſtrued 
a ſatisfaction without any words in the will for it; and it 
would be contrary to the words in the will. This 1500/, 
theretore muſt be confidered as a debt by ſpecialty on the 
teſtator's eſtate, to be retained by the defendant the ſon, 


Glynn verſus The Bank of England, Noyeniber 
3, 1750. 


A Bill was brought by the repreſentatives of Niche/as 
Harding, of Kingſton, againſt the defendants, touch- 
ing ſeveral bank notes, which were ſaid not to be exiſting, 
but loſt. The bill was founded on the loſs; praying a 
decree for the payment upon offering to give ſecurity to re- 
fund and indemnify the defendants, in caſe any other claim 
ſhould be made on them. There was no proof of the ac- 
tual loſs of theſe notes, or of their being in the actual pol- 
ſeſſion of the teſtator at or before his death; except as to a 
paper, in the hand-writing of teſtator, found after his 
deceaſe, containing a liſt of theſe, together, with ſeveral 
other notes, which were marked as received by teſtator. 
The detendants therefore refuſed to accept the terms of- 
fered; which, they ſaid, they never did, but where it ap- 
peared to have been the party's property. "a 


Lord Chancell:r, thinking it a hard caſe, ordered it to 
ſtand over for the bank to conſider of it ; and afterwards 
in 1741, directed an iſſue to try whether theſe notes were 
the teſtator's property or not. 


The iſſue never having been tried, a ſupplemental bill 
was now brought, and a petition to rehear ; the length of 
time which had fince paſſed, without any other demand 
made on the defendants, having made the plaintiff's caſe 
ftronger for the preſumption of the loſs 3 but that, if the 
court ſhould think proper to direct an iſſue, it ſhould * 

that 


— nnn . 
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that the above liſt ſhould be read in evidence to the jury: 
for whoſe conſideration it would be, whether it was proot of 
the teſtator's property, in like manner as the court has di- 
rected a man's own anſwer to be read before a jury. 


Objected for the defendant to the reading this liſt here, 
as it would be making one's own hand-writing evidence for 
himſelf, contrary to the general rule. It is no more legal 
evidence of their being his property, than his own ſaving 
lo would, if he had brought the bill; nor conſequently for 
thoſe in his place. The rule of evidence is invariably the 
ſame as at law. This court's directing an anſwer to be 
read at law has been from the peculiarity z for all the caſes, 
where that has been done, have been where there was but 
the oath of one witneſs contradicted by the anſwer on oath 
of thedefendant; in caſe this court cannot make a decree 
for plaintiff, which rule is adopted from the civil law's not 
making a decree againit the party on the oath of a ſingle 
witneis: then where the court has been doubttul, and 
thought more light would appear on further examination, 
it has directed an iſſue, and then always directed the an- 
{wer to be read as well as the witneſs examined, otherwiſe 
it would be abſurd. A demand on a bank, or goldſmith's 
note is merely legal; as your Lordſhip held in Walmſley v. 
Child, 11 Dec. 1749, and directed the plaintiff to bring his 
action. The loſs of bank notes is no ground to change the 
juriſdiction, becauſe the contents may be proved in a court 
of law as well as here; although loſs of a bond will change 
the juriſdiction ;* becauſe profert and oper of the bond is ne- 
cellary at law; not ſo of notes. The indemnity is not ob- 
jected to; the only queſtion being as to the property, which 
was omitted in Walmſley v. Child. One of the great profits 
of the bank ariſes from loſt notes; and they think it of very 
great conſequence to oppoſe this, as it is under ſuſpicious 
circumſtances; for it is extraordinary, that fo large a dealer 
as the teſtator ſhould not miſs them in his life, if loſt. His 
executrix and reſiduary legatee, who ſurvived him half a 
year, put in an inventory, and no evidence of this being 
within it. The plaintiffs privately got an account from an 
inferior officer of the bank of ſuch notes as were not re- 
ceived by teſtator, and then produce this lift ; which if al- 
lowed, will give room to collufion. There is a diſtinction 
between thoſe that were paid and croſſed, of which the 
plaintiffs admit there were four paid by the bank, though 


there were more; which ſhews this is not a fair entry; and 


he, who has clearly delivered out four, may have delivered 
out the reſt z and therefore they may be out of his poſſeſſi · 
on before he died. | | 


For 


Ante. 


(40) 


CASES Argued and Determined 


For plaintiffs : This evidence is proper and legal ; but, if 
not ſtrictly ſo, ſhould be received here; this court conſidering 
circumſtances and evidence which is founded on equity, — 
will not leave it to the ſtrict courſe of law: as in the ordering 
an anſwer to be read at law. So where a witneſs, indiffe- 
rent at the time, is examined on interrogatories, and after- 
ward becomes intereſted, the court has ſuffered his depoſi- 
tion to be read. No rule of evidence is univerſal, though it 
may be general. Such is the rule, that none can make 
evidence for himſelf; for in Serle v. Lord Barrington, an 
obligee's own entry of the payment of intereſt on the back 
of the bond, after his death was 'read to take off the pre- 
ſumption from length of time; and therefore made that a 
debt, which otherwiſe would not have been a debt at all : 
as was held by Lord Raymond, and afterward in the Houſe 
of Lords, upon a bill of exceptions deſired by him]; ſo that 
evidence under a man's own hand-writing may be given 
for himſelf. Shop books of tradeſmen and brewers books 
have been read as evidence; as admitted in the caſe of Sir 
Stephen Evans, after a length of time. A parſon's books 
of his receipts of tithes, though no evidence in his life, may 
be produced for his ſucceſſor, as proof of the fact of payment, 
though not of the right thereto; the court conſidering an 
act, probable in its nature and by a proper hand, as not 
done to furniſh evidence to himſelf to his own benefit. Re- 
turn ofa rent-roll by a bailiff is evidence that thoſe ſums 
were paid; a ſteward's book is evidence of the reality of a 
releaſe by his Lord; becauſc he could have no view himſelf, 
and was doing his duty. Entries by caſhiers and clerks 
have been held, after their deaths, evidence of payment; be- 
cauſe, being entruſted, they were the natural perſons to 
pay and l it will be preſumed they made juſt entries. On 
oſs of writings the law is very indulgent, admitting ver 
looſe evidence. Invoices ſent from beyond fea, are ad- 
mitted, from the circumſtances, to prove property; and 
the ſeal of a notary public allowed, if from beyond fea, be- 
cauſe it cannot be proved ina better way: though not fo 
of a notary public here. Entries of births in family bibles, 
though entered for ſervice of the children, are never re- 
fuſed. It is impoſſible that the teſtator could have any view 
in this to the time of his death, or for the benefit of his ex- 
ecutor. Mankind in general only enterin their books this 
ſort of property. Here is a ſtrong circumſtance, that twen- 
ty out of twenty-four bank-notes are now unpaid ; which 
number adds weight to the authority of this evidence. 
Therecan be no inconvenience in admitting it ; the de- 
mand is ſuch, as that defendants run no hazard : whereas 
if not admitted, this will be an inſtance where juſtice can- 

not 
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not poſſibly be done for want of making the legal proof re- 
quired ; which might be a very hard caſe ; as of a widow 
provided for. Defendants own they have no right to the 
thing, though a legal demand, yet is the relief better here; 
nike forgery, which, though properly triable at law, this court 
has a concurrent juriſdiction for the ſame reaſon. 


Lord CHANCELLOR. 


I was willing to hear every thing that could be offered; 
becauſe undoubtedly the caſe is, by the length of time, in 
which no demand has been made on the Bank, made better 
for the plaintiffs; as the preſumptive evidence of the loſs 
of the notes (ſome of which have been iſſued 20 years) is 
grown ſtronger: yet this ſupplemental bill, in nature of a 
bill of review is extraordinary; tor it is no ſupplemental mat- 
ter at all; becauſe ſuch matter mult exiſt at the time of the 
decree made; and muſt be ſuch as could not be then known 
or made uſe of: whereas the ſubſequent length of time 
could not be ſuch a matter ; therefore it is an improper 
method : though as to the petition to rehear, it is proper, the 
decree not being inrolled. 


But the ſingle queſtion now before me is, as to the ad- 
miſſibility of this liſt as evidence; which, it is inſiſted, may 


(41) 


be read by the repreſentatives of Nicholas Harding to prove, 


that at or about the time of his death he had in his poſſeſſion, 
or was intitled to theſe notes. It is inſiſted upon two ways; 
firſt, that it is proper legal evidence of this demand on the 
bank. Next, ſuppoſing it not ſtrictly fo, that it is a ſort of 
evidence this court ought to admit in a caſe of this kind; 
becauſe this bill is to have payment of the money not abſo- 
lutely, but on ſecurity to indemnify the Bank againſt any 
other demand for the notes; therefore the court ought to 
read this paper; and that it is ſufficient to found a decree 
of this court upon ſuch ſecurity. 


As to the latter queſtion, whether there is a difference 
between this and a court of law, I am of opinion, there is 
not; and it would be of miſchievous conſequence to lay 
down a different rule of evidence in equity, trom what it 
would be at law : the rules of evidence in general are the 
ſame in both courts as to the matter of fact; and this is a 
demand at law. The bill is founded on the loſs, and pray- 
ing payment on the ſecurity ; but the latter part does not 
vary the caſe as to the rule of evidence or queſtion of equi- 
ty. A man is not intitled to bring a bill into equity in ge- 
neral for a ſatisfaction upon a note loſt : he may for a diſ- 

covery 
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eovery properly. If it is a bond, it is for ſatisfaction and 


the demand payment of the money; becauſe at law he cannot declare 


without a profert and giving eyer of the bond: but that is 
not the caſe of a note; for it loſt, he may recover at law 
thereon. There may be circumſtances indeed in which 
he may be entitled to come into equity in a caſe of this kind: 
but this is in general barely on the loſs of a note. It is ſaid, 
that by uſage of the Bank eſtabliſhed among themſelves, 
they do on the loſs of a note pay the money upon ſecurity 
given to indemnify them; which practice of the Bank is 
made an equity; and as it is an eſtabliſhed practice by a 
great corporation, in which conſiderable part of the money 
of the kingdom is veſted, their practice might be a founda- 
tion for the court to go on, in caſe a ſufficient account is 
given of the property of the notes: but ſtill as to the right 
to the notes it is a queſtion at law. I do not ſee, that the 
rule of evidence differs from what it would be at law, or that 
it was improper in this court to direct that iſſue to try that 
at law, viz. the property which was the previous queſtion 
to that coneerning the loſs which from circumſtances might 
be reaſonably collected. To ſhew that the rule of evidence 
is different, ſeveral caſes have heen cited j the principal is 
where the court has ordered an anſwer of a defendant to be 
read at law in evidence to a jury; which could not be done 
by the rules of law. That he reſted ſingly on this; that 
if there is a bill on an equity in this court, and the fact on 
which it ariſes is denied by the anſwer, and the equity prov- 
ed here hut by one witneſs by the plaintiff, he can never 
have a decree, if it reſts on the oath of the defendant 
againſt one witneſs, and no more: but there are caſes, 
in which the court has doubted concerning the fact, 
and has directed a trial at law: then the objection by the 
defendant 1s very clear, that if it was ſent to law barely, the 
eee calls his witneſs, the defendant cannot make uſe of 

is anſwer, and the plaintiff muſt recover, and therefore 
the court might as well reverſe their rule: to avoid which 
abſurdity the court ſays, the defendant's * anſwer ſhall be 
read to the jury j for whoſe conſideration it will be, what 
credit the anſwer ſhall have: which is quite a diſtin rea- 
ſon from what is inſiſted on here. Another caſe is, where a 
witneſs is examined on interrogatories, being at that time 
indifferent, and afterward by accident hecoming intereſted 
in the thing in queſtion, the court has ſuffered his depoſition 
to be read; which has been done on juſt reaſon ; becauſe his 
evidence muſt be taken as it ſtood at the time of his exami - 
nation, which ſhould not be ſet aſide, unleſs it could be ſup- 
plied by other evidence; and the caſes have been of 

de." . * ol 


#* Defendant's anſwer in another cauſe may be read. 1 Vol. 389. 
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that kind. In courts of law, if a ſubſcribing witneſs to a Witnef tos 
bond happens to be afterward repreſentative of the obligee, bond become 
and is forced to bring an action, you can never examine 2 — 
the plaintiff there; it being impoſfible: but the rule is to ligee; bis 
ſuffer his hand to be proved in like manner, as if he had bandprov:d 
been dead. But theſe caſes depend on the particular reaſons, 

which attend the circumſtances of them. 


Yet if the plaintif is in the right in coming into this 
court upon the offer of ſecurity, and lays before me legal 
evidence, I oughtto read it; which brings it to the other % cannot 
queſtion. Jam unwilling to give a ſtrict opinion; but make evi« 
thus far I will go. Several cafes are cited to ſupport it. dence tor 
The rule is, that a man cannot make evidence for 
himſelf. What he writes or ſays for himſelf cannot be 
evidence of his right, and conſequently cannot be for 
his repreſentatives claiming in his right and place: al- (43) 
though I will not ſay, how length of time may vary © 
it; but otherwiſe it cannot be any more than for himſelf. tndorſemente 
+ As to the caſes cited to prove that it may, the firſt is, that di obligee - 
of indorſements by an obligee of the payment of intereſt ; Fase. ci. 
but that is different; it is not a caſe to prove the original dence to take 
tight to the thing in demand at all. Indorſements by obli- Je prefump- 
gee of the payment of intereſt of a bond, are evidence — 
againſt that obligee originally in the nature of the thing; 
and the other is only conſequential evidence to take it out of 
the preſumption ariſing from length of time, that he ought 
to have the benefit of it on the other hand; and in that 
caſe, I take it, the indorſements were made and bore date Serle v. Lord 
within the 20 years z for if thoſe indorſements were dated 389m 
after the expiration of 26 years, though they were evidence 
of the actual payment of intereſt after that time, they 
would not be evidence to take it out of the preſumption. 
Another caſe was that of tradeſmen and ſhop-books ; which Shop booke 


turns the other way; and no inſtance, where entered into a 1 2 


man's own hand, that they have been admitted aſter ay evidence. 

length of time as eviderice. At the time of making the act Fntries by 

of parliament of J. I. there was an opinion growing uPs ſervants afs 
$ 


that after a certain length of time a man's own ſhop-boo — 


ſhould be evidence for him after the year z to prevent which ed. 
was that act of parliament made; as I have been informed 


if one exartined as a witneſs; when diſintereſted, afterwards becomes intitled 
to the eſtate in queſtion, his depoſition ſhall be read, 1 Vera. 699. 1 Wm; 287, 


2 Atk. 615, In 3 Wms. 290, it was that a grantee as 4 truſter rmayfprove 
the ezecutias of the dates die 
Evidence of a baakrupt admitted, to explaig an equivocal aQ of his owny 
=— had the allowance and ctriificate, od being te decreaſe the fund. 
rown, 269. 


Vol. II. E ; by 


Par ſen's re- 
cep for 
tit hes evi- 
cence or 
ſuccetlor. 
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by Lord Raymond, upon conſu'ting him. It was to take 
away that opinion, that after the year that might be evi- 
dence. It is true there are ſeveral inſtances, which ſuch 
books, and brewers hooks, entered by ſervants uſed to 
make the entries, have been admitted, they being dead; 
but that is not the preſent caſe, which is of entries by him- 
ſelf in looſe papers of the dates, and numbers, and con- 
tents, of theſe bills. The caſe neareſt to this, and which 
may make this deſerve to he conſidered at law, was that, 
where the queſtion was, whether Sir Biby Lake ſhould be 
conſidered a truſtee for Sir Stehen Evans,; which was tried 
in B. R. where the ſhop-hooks of Sir Stephen Evans weread- 
mitted to he read as evidence after a length of time; but 
they were entered by ſervants, and do not prove, that, it 
made by himſelf, they would be admitted. That went a 
great way, and was a new caſe. Another caſe was of re- 
ceipts by a parſon of tithes, which has been admitted for 
his ſucceſſor, and goes a great way, but differs in ſome 
meaſu-e 3 the parſon knowing theſe entries cannot benefit 
himſelf nor his property, his repreſentative having nothing 
to do with the living, but for his ſucceſſor; ho ſtands in- 
different to him; nor is it to be preſumed, falſe entries 
would be made by him for his ſuccellor. 'Then why ſhould 
not this be tried at law, as it has been directed ? It ſtands 
juſt before me, as it would on the trial. 


It deſerves the conſideration of the Bank privately, how 
far they will infiſt on this. Itis truc, part of the profits of 
the Bank in trade ariſes on contingencies of this ſort from 
the loſs of notes; which is part of their gains; nor can a 
man come into the court, and ſay, they are not intitled to 
the money, that they are debtors to ſomebody, and that he 
can ſhew a probability of title. The rule of the Bank is, 
thatifa man comes, and will make oath, that he was own- 
er of the note, and loſt it, they will pay the money on ſe- 
curity given to indemnify them. Confider how near this 
caſe comes. The perſon himſelf is dead; ſo that he cannot 
make the oath ; then his executor makes oath (though it 
cannot be read here) that he believes his teſtator had theſe 
notes, and loſt them ; and brings a liſt in the teſtator's own 
hand : Can a man go farther ? There is indeed a circum- 
ſtance, which might give the Bank a ſuſpicion; that among 
thele notes there is a diſtinction made of thoſe that were 
— and croſſed ; the plaintiffs admitting that four have 

en paid by the Bank ; though the defendants ſay more 3 
this, the Bank ſays, ſhews it is not a fair entry; and that 
he, who had clcarly delivercd out four may bave delivered 

out 
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out the reſt, and therefore they may be out of his poſſeſſion, 
betore he died: which may vo 

circumſtance I cannot ſee how one can go further than an 
oath of belief they were in the teſtator's poſſeſſion, and then 
producing a liſt under the hand of a perſon of credit, as the 
teſtator is admitted to have been. 


But I am of opinion this evidence cannot be admitted; 
not that it is by no means admiſſible; but that it ſtands be- 
fore me juſt as before a court of law, and therefore go to 
law : although I know no inſtance of a court of law going ſo 
tar, 


The decree muſt be affirmed, and the ſupplemental bill 
diſmiſſed. 


Sir Jobn Strange, Maſter of the Rull, happened to be 
pteſent. 


Attorney General verſus Meyrick, Nev. 6, 1750. 


At the Rolls. Sir Fobn Strange Maſter of the Rollt. 


e FONES ſeiſed in fee, in 1724, mortgaged to 
William Edwards and his heirs for a ſum of money and 
intereſt; which not being paid in time, Edwards the ſon 
brought an ejedtment, obtained judgment, and writ of 
babere fucias peſſeſſionem 5 under which being in poſſeſſion 
he made a will in 1944, in which was this clauſe : *© Where- 
ce as I am poſſeſſed of certain ſums of money due by mort- 
e page, notes, or ee on the eſtate of Oliver Jones, 
«© whereof I am now eſſed by babere facias poſſeſſionem, 
*« andalfo all my perſonal eſtate, in truſt to pay my debts, 
* legacies, and funeral expences; and afterwards that 
the truſtees ſhould ſettle a place for the ſchooling and 
*- teaching ſo many poor boys, cloathing them, Cc. and 
te to pay the maſter for ſuch teaching, as the intereſt of 
the money I am poſſefſed of by ſecurities on the eſtate, 
late of Oliver Janet, will —_— and maintain ; and I 
* deviſe to them all the money due on that eſtate, to be laid 
* out at intereſt on good ſecurities to apply the intereſt 
*© thereof to the maintenance of the ſaid ſchool for ever.” 


This information was tc have the charity eſtabliſhed and 
carried into execution. The heir at law of Oliver Jones, 
being a party, infiſted by his anſwer to redeem ; but had 
not yet dong ſo. 

E a For 


en it; but without that 


Caſe 21. 


Mortgaęee 
in poſi. ſong 
undor 4 
bere deviſes 
toa charity 
all money 
due by 
mortgage: 
it is within 


the mort - 
main act, 
9 C. 2. 
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For the relator : The mortgaged premiſſes are not deviſ- 
ed, but only the money due by mortgage; and the heir at 
law of teſtatorought to be a truſtee for the charity ; this de- 
viſe not being within the intent or words ofthe mortmain act 

9 G. 2. It is only a deviſe of the beneficial, not of the le- 
gal intereſt which deſcends to the heit: the lands are alien- 
able; and this is given in money, not as land. Mortga- 
ges are always perſonal eſtate in this court; and the mort- 
gagor, not mortgagee, conſidered as owner. This was 
liable to pay debts, and to be 2 wg acces f an executor, 
without whoſe aſſent it could not be demanded by a lcgatee. 
It is doubtful, whether by deviſe of all one's eſtate, a mort- 

age will paſs. Though an alien is not capable of taking 
— it has never been determined that he might not take 
a mortgage : ſo of a papiſt. Beſides, ſecurities for money 
are allowed to be given under the requiſites of the act by 
the firſt clauſe. | 


E con: This caſe is expreſsly within the meaning and pro- 
| viſion of the act; the intent of which was to prevent that 
1 falſe charity ariſing from oſtentation and vanity : deviſing 
| the money due on mortgage is a deviſe of the mortgage, viz. 
of all the beneficial intereſt the teſtator had; ſo that it 
amounts to the ſame. This is only to be conſidered as per- 
ſonal eſtate as between the executor and heir at law of mort- 
gagee; and the reaſon of being ſo conſidered is from its not 
being the intent to realiſe it: but as to other purpoſes it is 
to be conſidered as land, like a deviſe of rents and profits of 
tand, which is a deviſe of the land itſelf ; and by the inter- 
vention oi a court of equity this may be made land. It is 
to be conſidered as it ſtood at teſtator s death ; and then any 
other future aft, whether it is redeemed or not, will not 
alter the caſe. If mortgages on an eſtate are not within this 
ſtatute, it would be eaſy to elude it; for then the mortga- 
gor, as he pleaſed to redeem or not, might make it with- 
in the act or not: this is like the popery ad and will not 
be conſidered by the court in the ſame light. 


( 46) : Maſter of the Rolls 


Took time to conſider of the cauſe, which was heard 
laſt July, and now pronounced his decree. a 
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In conſidering the general queſtion, whether or no this 
deviſe is within the act, two things are neceſſary to be in- 
quired into; firſt, What right or intereſt would paſs by this 
will in the matter in controverſy, if that ſtatute was out — 
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the caſe ? Secondly, When that intereſt is ſeen, which 
would ſo paſs, then to conſider whether that does or does 
not come within the prohibition of that law ? . 


Confider ne ne right at the time of making the 
will, and alſo of his death. As it wag a mortgage in 
the legal eſtite deſcended on his death in the SHE inheri- 
tance to his ſon and heir 3 who has recovered in ejectment 
poſſeſſion of the tate, and was intitled alſo to the equitable 
intereſt of the mortgage- money conſidered as perſona! 
eſtate; and capable to paſs as ſuch 3 and, being thus own- 
er, made the deviſe in queſton.® The diſtinction made 
on the part of the relator, between a deviſe of mortgaged 
premiſſes and of the money due on mortgage does not ſeem 
well founded. By a gift of all one's mortgages, to 4. the 
whole beneficial right paſſes to him; and, be the legal in- 
tereſt either in the heir or executor, as it is a mortgage in 
fee or term for years, each will be conſidered as truſtee for 


A. who will be permitted by the court to uſe their names to 


get the money, or make the pledged eſtate his own b 

forecloſure. If it would be ſo in that caſe, then would it 
be equally ſo, though the phraſe uſed is money due on mort- 
gage; where unleſs the court conſtrues it to paſs the whole 


* 


/ 


1 


; 


/ 
7 
7 
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intereſt of the mortgagee, it will make it in effect a void 


deviſe, or at leaſt put it in the power of a third — whe- 


ther the deviſee ſhall take thereby or not. And it has right- 
ly been compared to a deviſe of rents and profits, by which 
the land itfelf will paſs ; for what is the land but the pro- 


fits? In Maundy v. Maundy, B. R. Trin. 8 Ges. 2. it was | 


held, that by deviſe of ground-rents the land itſelf would / 


paſs. But if this is not ſufficient, it is farther obſervable, 


that the deviſe in queſtion is to them and their heirs of all 


the money duę to. the teſtator ſai which 


muſt either paſs the legal inheritance to them and their heirs, 


or, if that is ſtill left behind in his own heir, he will be 


barely a truſtee for them. Therefore by ſuch deviſe the 
whole intereſt would paſs to the deviſees ; who would be 
intitſed thereby to every right, the deviſor himſelf had to 


| 
— 


/ 
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compel payment of the money, or to make the eſtate their 
» 3 2 


own by forecloſure. 


The ſceond inquiry muſt depend on con'idering the rea- 
ſon and defign of that law, and the clauſes therein; the title 
of which is to reſtrain the difpoſition of lands whereby they 


Money due on chez deviſed to u charity in Ireland, evecutrix af- 
firming the bequeſt, was held an admiſſion of aſſets, and the bequeſt good ; but 
Lord Loughborough faid, if affets had not been admitted, the bequeſt would 
have been bad, being a charge on land here, 1 Brown, 271. 


become 
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become unalienahle ; and the preamble recites them to be 
prohibited by Magna Charta, &c. The at of parliament. 
15 not a total prohihition to give land or perſonal eſtate to be 
laid out in land, but only ſub modo; and any variation there- 
from is declared to be a public miſchief. Then ſuch a con- 
ſtruction ought to be made by the court, as is moſt effectual 
to repel the miſchief, and advance the remedy. Therefore 
if this deviſe tends to let in the miſchief intended to be pre- 


. 
: 


: 


ol 


4 vented, it is the duty of the court to guard againſt it taking 
1 effect. The only conſideration for the court is, whether 
e the giſt in this caſe comes within the prohibition or_not : 
'4 un ford au, and I am of opinion, that this deviſe comes within the. ex- 

! Nerds T 


els words and plain intent thereof... The deſign of the act 
as to lay a reſtraint on every method, whereby land might 
poſſibly come to ſuch hands, unleſs by the manner therein 
preſcribed ; the firſt part therefore is abſolute; leaving 
however more liberty as to perſonal eſtate ; but ſceing that 
would not ſufficiently anſwer the intent of the legiſlature, if 
confined to land, it adds a prohibition as to perſonal eſtate, 
that it ſhould not be given to be laid out in the purchaſe of 
land. But was there no other way whereby the intereſt in 
lund might come to a charitable ule ? Yes, money due on 
mortgage was a charge and incumbrance on land ; the 
payment. of which depended on the pleaſure and ability of 
the mortgagor; therefore the parliament has by expreſs - 
words taken in this by the third clauſe ; the words of which, 
if they do not extend to the caſe of mortgages, I am at a 
loſs to know for what purpoſe they were. put in. The 
meaning was, that you ſhall not give to a charitable uſe 
that which is or may be a charge on land, though not ſo at 
the time of the gift. Suppoſe a ſum of money is deviſed to 
be put out on a mortgage of frechold lands; is not this re- 
ſtrained by the act ? If then a mere perſonal chattel may 
not, will it better the caſe, that at the time of the giſt it is 
actually veſted ? And how abſurd would it bein the parlia- 
ment otherwiſe ? Though by the firſt clauſe ſecurities for 
money are allowed to be given under the requiſites of the 
act, yet the ſubſequent words of that clauſe afford an argu- 
ment, that mortgages affecting lands actually at the time of 
the gift, will not come within the meaning; as there may 
be other ſecurities for money not immediate liens on lands, 
as dehts, bonds, &c. I ſhould think that on the firſt clauſe 
mortgages are prohibited ; but if doubtful on the firſt, the 
words of the other clauſe take it in expreſsly; and on that 
latter clauſe chiefly I found my opinion; and it contains 
words not in the ſtatute of 11 & 12 /#7L. 3. for re, 
| the 
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the growth of popery; and the caſes ſuew, the courts have 

made as liberal a conſtruction to prevent the muſchiet as :. 
ſible. Keg teens f Cn 7” 

0 A 
The information therefare nend be- dilmifſed;-but, being A. AU. 
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Pailis verſus Gale, Nov. 6, 1750. Cale 21, 


ESTATORde viſes to his wife all that eſtate he bought Extent of 
of Mead, for fo long as ſhe ſhall live; and different Cy 
parts of his eſtate to two ſons ſeparately, and to their heirs z will. 

hut if either ſhould die leaving no iiſue, the ſurvivor ſhould _ 

have the whole. In another clauſe, ** I give to my ion — 
Charles Gale all that eſtate I bought of Mead, alter the by ceviic of 

death of my wife;” in another, „I give to my fon het ef- 
„ Charl:s Gale the reverſion of the tenement, my ſiſter — of 
«© now lives in, after her deceaſe ; and the reverfion of Nad. 

*« thoſe two tenzments now in the poſſeſſion of J. Cook.” 

In another clauſe he deviſes ts A. B. all the reſt and reſidue 


ot his eſtate both real and perſonal, 


—————  — 


+ For plaintiff. The queſtion is, what intereſt Charles 
took * Not only the land, he bought of Meal, paſſes, but 
the whole inheritance, his eſtate and intereſt. 2 Zev. g1. 
1 Ad. 100. Tufnel v. Page, Paſ. 1140. Ibbetfon v. 
Beckwith, Talb. 157. Burdet v. Burdet 1132. 1 Inft. 
345- A. and Carter v. Horner, 4 Mod. 89. and Lady 
Bridgwater v. Duke of Belton, 1 Salk. 236. Eſtate is ſy- 
nonymous with property; and there mult be other words 
to reſtrain its generality. In Lady Delves v. Cerbet, Trin. 
1746. Sir Bryan Brout. Delves ſettled on his wife 10co/. 
fer ann. rent-charge for a jointure ; and having freehold 
cltates deſcendable, tithes, and reverſions in lee expect- 

ant 


+ Prec. Chan. 264. 1 Eq. A. 157. 2 Eq. 299. 2 Vern. $64, 6go. 2 W. 
$23. 3 Wrns. 296. Caſes temp. Talb. 167, 268. 1 Vol. 10, 228. 2 Atk. 37+ 3 
Alk. 486. 6 Com. Digeſt, 4281. Cowpcr, 299. Brown's Parl. Calcs, 467, 
Brown, 437. In thele caſes a fee was held to pals without the word heirs, but 
in Cro Car. 447, 460. 2 Was. 335, and Douglas, 730 : and Prec. Chan 471. it 
was held an eſtate for life, only paſſes ; though Lord Mansfield laid, that where 
2 general devile of lands is reduced to an eſtate for life, the intention ot the tel- 
tator is generally thwarted, people not diſtinguiſhing between real and perſoral 
pr-perty ; but there muſt be an expreſs limitation, or words tantamount, to paſ+ 
an e'tate of inhe itance, ſuch as all my eftate, or all my intereſt, but no local 
d-(cription is ſufficient. In Darnf. and Eaſt, 4i1, the word effote was held ig 
paſs a fee, and words of reſtraint muſt be added to make it carry a leſs eſſate, be- 
ing genus generaliſſimum. Per Buller, Joſt, which determination ee to 
apree with moſt of the caſes ; that in Douglas, 730, was determined contrary, 
20 being merely deſeriptive of the local fituation. Poſt. 179. 614. 6 Mod, 
106. Salk, 236. Deviſe of al lam worth, without other words to controul 
tam, paſſes real as well a5 periona! eſtate, 1 Brown, 437, 489. 
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ant on failure of his iſſue- male, deviſed to his loving wife 
all his freehold eſtate of any kind or nature whatſoever, 
which at preſent was in his power to diſpoſe of, and made 
her refiduary legatee : a cafe was ſent into B. R. where the 
queſtion was, what eſtate ſhe took; and the whole court 
held, there was nothing to reſtrain the generality of the 
word eſtate 3 which took in every thing as well in reverſion 
as poſſeſſion. In Barry v. Edgworth, Eg. Ab. 107. Words 
of locality did not confine it to the thing. Where an eſtate 
for life intended, teſtator has done it by expreſs words; 
and could not mean to give only a reverſionary eſtate for 
life to one of his ſons. In the refiduary clauſe it clearly in- 
cludes the eſtate in fee, and it is natural to mean the ſame 
in the other parts of the will. 


Next as to the reverſion; it means clearly the eſtate in 
the land, the intereſt he had in it, and not the land itſelf: 


the reverſion is all the reverſion; for any part is as much 


the reverſion as any other; and in Norton v. Ladd, 1 Lut, 
755, all the remainder gave a fee. 


For defendant. Eſtate will not carry more than an eſ- 
tate for life, where it is taken in the very ſenſe cf land, as 
here; it paſſing only*the ſubject the teſtator bought of 
Mead. An heir at law is not to be diſinherited on an equi- 
vocal term ; but is to be favoured ; and takes, what 1s not 
neceſſarily deviſed away. Jobnſon v. Kirkman, 1 Rell. Ab. 
134. It was a great while befo e any word was allowed to 
carry more than eſtate for life, unleſs e/late, as Cro. El, 
52, totam illam partem, and Skin. 339. Afterward in 
Goodright's caſe, 1 E. 2. on the word bereditament ; and 
ſeveral other caſes. The only word, carrying both the 
eſtate of and in, is eſtate, where the word my is uſcd, which 
is not here; nor will the law carry it farther. The ſame 
deſcription is uſed ina former deviſe of this very land, where 
he did not mean to paſs the whole intereſt in it : then the 
ſame wards muſt be expounded in the ſame ſenſe ; and 
where he meant a fee, he has uſed proper words of limita- 
tion; as in the deviſe tothe other ſans, 


As to the deviſe of the reverſion ; it ſignifies, the land 
when it ſhall revert. There are no words of limitation ; and 
no caſe where reverſion paſſes a fee. A reverſion is capable 
of heing divided; and no reaſon why it ſhould paſs more 
than the word /and, which will paſs a reverſion. 
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This caſe ariſes on a ſubject, which admits of a very 
large field, and on which there is a variety of cates, and 
4 variety in thoſe caſes, as to the extent and force courts of 
law and equity have given to particular words on wills, on 
which this queſtion has ariſen. But there is no doubt at 
all as to the preſent caſe ; and as to what was thrown out 


of favour in caſes of this fort to an heir at law, it is to be 


{aid out of the caſe ;3 becauſe by this will, (whatever is the 
conſtruction) the heir is diſinherited certainly; which is 
clearly ſhewn to be intended by the general ſweeping deviſe 
of all his real eſtate. 


On the firſt queſtion I am of opinion, that both the 
thing itſelf, and the eſtate, property and intereſt the teſta- 
tor had, paſſes by the deviſe. Several queſtions have ariſen 
in courts of law and equity on deviſes of this kind; but all 
the latter determinations have extended, and leaned as 
much as poſſible, to make words of this kind comprehend 
not only the thing given, but the eſtate and intereſt the 
teſtator had therein; and for a very plain reaſon ; it com- 
monly happened in wills made by the teſtator himſelf, be- 
ing ingps conſilii, not conuſant of the law of which kind 
this will is; and when it is ſo, jt js well known, that when 


one gives, eſpecially among his children, ſuch and ſuch, 


lands, deſcribing the lands only, he moſt commonly means 
the fee ſimple of it; unleſs where he gives it for life. 
Where he means to give a thing only for a particular inte- 
reſt, as for life or years, common ſenſe points out to add 
thoſe limiting words; and the generality of people, givi 
without ſuch limitation, mean to give it abſolutely, 12 

the word berry, or ſuch words are not added, Where words 
of limitation are not added, the law is ſo tied down, that 


the rule is, it can give only an eſtate for life: but moſt fre- 


quently that is contrary to the intent of the teſtator, eſpe- 
cially when it is among children: but the law cannot help 
it; it muſt be ſo purſued ; and it is better, that ſhould be 
ſo, than the rule broke in upon. But in the laſt caſes the 
court has endeavoured to make eflate amount to a deviſe of 
the whole intereſt, unleſs ſome words reſtraining or limit- 
ing that general ſenſe, according to Lord Holt. Eſtate is 
admitted to be ſufficient to make a deſcription not only of 
the land, but the intereſt in the land. But it is objected, 
the pronoun my is not added : there was no occaſion for it. 


It was neceſſary, he ſhould uſe ſuch words as point out the 


whole 


(59) 


(57) 


Where a fee 
p-\[ed by ge- 
viſ of the 
re verſion. 


CASES Argued and Determined 


whole intereſt he had in the land; which is ſufficiently done 


hy the other words; for he bought of Mead the land and 
the fee ſimple in the land; which is agreeable to the con- 
ſtruction of the word e/tate, being ſuſficient to deſcribe 
the thing and the intereſt therein, as it is in the caſe of all 
my eſtate. As to the objection from the deviſe to the wife, 
he did not intend a fee 8 but that is no argument that 
he did not underſtand the word ate to compriſe not only 
the thing, but the intereſt and property in the thing. Per- 
ſons, not knowing the law, know when to add a eſtriCti- 
on towhat they give; therefore his adding that to his wife's 
deviſe thews, he was apprehenſive this word e//ate would 
paſs the whole otherwiſe, and rather confirms and ſtrength- 
ens the fublequent clauſe. But another argument may be 
drawn on this will: that the teſtator is dividing his eſtate 
among his wife and children; and it is inconceivable, he 
ſhould intend to give the proviſion, he mcant for his ſon 
Charles, by a reverſion for life after the death of his wife; 
which greatly ſtrengthens the conſtruction of all theſe wills: 
and on this reaſon I am of opinion, this is ſtronger than 
Jbo:tfon v. Beckwith; tor there was a locality delcribed ; 
which is, what makes the objection to this large conſtrue- 
tion: it makes no difference, whether it is all my eſlate at 
Northwith Cloſe, or all the eſtate ; for it muſt be conſtrued 
with a videlicet, which is as local; and this is a deviſe of 
the ſame kind exactly. From this caſe alſo ariſes an anſwer 
to another objection, that the teſtator had uſed words of 


limitation, where he intended a fee; it is ſo there. Lord 


Talbat's anſwer is, that it is a very incorrect penned will. 
I am of the ſame opin on in the preſent caſe, that no ſtreſs 
can be laid on differences of that kind. But another an- 
ſwer to that obſervation is, he has uſed 5errs plainly to in- 


troduce the limitation over by way of croſs remainder. The 


word iſſue ſhews, how he underſtood the word beirs ; and 
proves, that the drawer of this will meant by beirs, heirs 
of the body; and therefore as a word of reſtraining, not 
of enlarging. This therefore is a ſtrong caſe as to the 
extent of the word eſtate, that he gave not only the thing, 
but his intereſt in it, and conſequently a fee. 


- 


The next queſtion is as to the reverſion, whether that 
word paſſes a fee? I am of opinion, it does. The inte- 
reſt the teſtator had in it was the reverſion in fee, he had in 
himſelr expectant on thoſe leaſes he had granted, whether 
for life or years. Reverſion is a right of having the eſ- 
tate back again, (which creates an intereſt), when the par- 
ticular eſtate determines ; and according to Lut. deviſe of 

a rever- 
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a reverſion paſſes a fee : there was a deviſe of the whole re- 
mainder. Ræver ſian is deſcriptive of that right of reverter 
by way of eminence, that was in himſelf; conſequently 
there is no ground to ſplit or divide it; for giving the re- 
werſron gives the whole reverſion, unleſs words are added, 
limiting or reſtraining the intereſt. Here allo occurs the 
other argument from his making a diviſion of his eſtate 
among his children, that it is extraordinary, he ſhould 
give his children a dry reverſion, when the antecedent eſ- 
tate might continue longer than their lives; which ſtrength- 
ens the argument, that they ſhould have as liberal a con- 
ſtruction as the law will allow. | 


As to the reſiduary clauſe ; it has been held, that where Deviſc of te- 
e/late is mentioned generally, accompanied with perſonal — Fog 
things, it ſhould be reſtrained to perſonal : but never where perſonal, re- 
real eftate is mentioned; for then the perſonal things men- — 10 
tioned ſhall be conſidered only as an enumeration of thoſe t l it was 


ſpecific things. real eſtate. 
Bennet ver/us Muſgrove, Mu. 6, 1750. Caſe 23. 


A Judgment-ereditor of Muſgrave, having an executi- 

on by e/egit againſt the land executed, and an inquiſi- 

tion taken, brought a bill to ſet aſide a fraudulent convey- 

ance made to the other defendant Bradley. | — — 


Two ohjections were made: 1/f, That he ſhould not 0 — 
come into equity, but goto law, ſuppoſing, what the plain- vent con- 
tiff faid, was true; for if a fraudulent conveyance, it is by ave wi 
void hy the ſtatute : next, that the plaintiff had not ſuſſi- could reco- 


cient foundation in point of evidence of fraud. EI 
* 
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A plain caſe to give the plaintiff relief; which is to be 
let into the benefit of that, to which ſuch a creditor is in- 
titled, though a creaitor at large is not. But where a 
judgment is obtained, affecting it from the time and exe- 
cution, he is intitled, becauſe that affects the reality of the f 
land: and this, whether it is one kind of fraudulent con- ( 2) 
veyance or another; for if it is by collufion, he clearly 
may : but if it was obtained from his debtor himſelf by 
fraud on the debtor on or about the time he obtained his 
judgment and elegit ; he might, as * the place 
of the debtor, come into this court to be relieved againſt 
that conveyance, and to have the ſame benefit of relief. 


As 
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As to the firſt objection of the remedy, that he might 
have gone to law, and brought ejectment on the el-git and 
inquiſition : if he had, perhaps he would have failed at 
law by reaſon of a conſideration thrown in of 50. a debt 
from Muſgrove to Bradley at the time, it that was proved 
true : notwithſtanding that, it might be ftill a conveyance 
made in fraud of creditors: “ and if that was done without 
delivery of poſſeſſion, ſuch a conveyance would not have 
been ſufficient, though part was a real conſideration; which 
was Twine's caſc ; for there was not a delivery. But be 
it as it may, whether he could recover or not, he is jnti- 
tled to come into this court; the diſtinction in this court 
being, where a ſubſequent purchaſer for valuable conſide- 


ration would recover the eſtate, and ſet aſide or get the bet- 


Diſtin&ion ' 
| between a- 
tual and pre- 
toned tra ud; 
in the latter 
Icfi to laws 


Caſe 24. 


Mortwain. 


ATets not 
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ter of a precedent voluntary conveyance, if that convey- 
ance was fairly made, without aQual traud, the court will 
lay, take your remedy at law : but wherever the convey- 
ance is attended with actual fraud, though they might go 
to law by cjeAment, and recover the poſſeſſion, they may 
came into this court to ſet aſide that conveyance : which is 
a diſtinction between actual and preſumed fraud from its 
being mercly a conveyance, 


As to the laſt queſtion, there is ſufficient evidence of 
a fraudulent and colluſive conveyance to deceive the plain- 
tiff and other creditors of 2 to protect this eſ- 
tate againſt them; and muſt be ſo far ſet aſide as frau- 
dulent againſt the plaintiff's debt and demand by virtue of 
the elegit, | | 


Mogg verſus Hodges, Nov. 16, 1750. 
1 CHURCHILL by will leaves her real eſ- 


tate to truſtees to be ſold; + the profits to be ap- 
plied to che uſes of the will: directs, that her debts 


and legacies ſhould be paid out of the perſonal eſtate ; 


makes the truſtees executors ; and leaves them all the reſi- 
due of her perſonal eſtate and of that money, that ſhould 
be raiſed by ſale of her real, to be given by them in what 
charities they ſhould think proper, particularly recommend- 
ing to them the hoſpital at Bath. 1 


The truſtees agreed, that as all money ariſing from a 
real eſtate is to be accounted as real, the bequeſt was fo far 


® 1 Val. 286. 
+ 1 Vol. 110. 


void 
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void by ſtatute of Mertmain, 9 G. 2. but deſited, that in 
compliance with the intent of teſtatrix the aſſets ſhould be 
ſo marſhalled, that all the other legacies ſnould be paid 
out of the real eſtate, and ſo the perſonal go to the cha- 
rity, which legally might, according to Dalten v. James: 
and the common courſe of the court, where there are 
bond and other creditors, is to direct the bond-creditors 
to be paid out of the real eſtate, that the perſonal might 
be left to others. ; 


Lerd Chancellor thought himſelf not warranted to ſet up 
a rule of equity, contrary to the common rules of the 
court, mere J to ſupport a bequeſt Which was contrary to 
uw. It would be contrary to the expreſs direction of the 
teſtatrix, who deſires firſt, that her legacies and debts 
ſhould be paid out of the perſonal ; that is, the natural 
fund 4 and if the heir or deviſce of the real eſtate is ſued 
by a bond-creditor, he may ſtand in the place of that cre- 
ditor to be reimburſed out of the perſonal. In Dalton v. 
Fomes, the legacies were particularly chargeable on both 
eſtates; and the court will always for the furtherance of 
juſtice, as in the caſe of debts, or, to comply as far as is 
conſiſtent with law with the intention of teſtator, in the 
caſe of legacies, when there are two different funds for 
payment of debts and legacies, order each particular to be 
paid out of that fund it legally may. But the aſſets can- 
not be ſo marſhalled to ſupport a legacy contrary to law. 


It has been argued, that the hoſpital at Bath, which 


was incorporated by act of parliament, had ſome particu- tl. 


lar clauſes in it contrary to the ſtatute of Martmain, and 
conſequently in thoſe particulars not ſubjeC thereto. 


Lord Chancellor held, that the words in that act were 
to be confidered as in a charter: that the charter of incor= 


Path Ho!pi- 


poration was only granted by parhament to avoid expence 


to the promoters of that charity, who were forced to apply 
to parliament for ſome other powers, which the crown 
could not grant: therefore the charter was inſerted in the 
act, and is to be conſtrued as another charter given by the 


King only. The clauſe mentioned was inferted to avoid 


the trouble of applying for a licence in Mertmain, and was 
to be conſidered as ſuch a licence: that the governors are 
thereby impowered to take lands to ſuch a value, but ſtill 
with a proviſo that they are granted to them in the man- 
ner preſcribed by that law. 


Severaf 


* 
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Several ſums having been left by the will to be laid out 
in lands for the uſe of particular charitics, it was urged, 
that, though void as to the charity, it ſhould take ef- 
fect ſo far as to be laid out in lands, and deſcend to the 


heir. | 
(5 4) But it was decreed, that the truſt muſt either take eſfect 


Truſt totake according to the whole intent, or not at all: and as all 
effft ac money ariſing from the ſale of a real eſtate, was ſtill to be 


ebe abel accounted as real; ſo all lands, to be bought with perſonal, 


intent or not were ſtill to be conſidered as part of the perſonal. 
at all. Ex Relatiene. 


Leſebure verſus Worden, Nov. 16, 1750. 


; N exceptions by defendants to the Maſter's report, a 
8 queſtion of fact, by whom two ſeveral mortgages 
in book of were paid off; whether with the money of Gabriel Armi- 
accounts al- ger, whoſe repreſentatives were the defendants, or of Fudick 
dence, on Armiger, his mother, to whom the plaintiffs were repre- 
inquiry be- ſentatives: the Maſter having reported the payment to be 


fore the Ma- by the mother and with her money. 
ſter, where 


— % be A deed, not proved in the cauſe was offered as evidence; 

produced, it being ſaid to have been read before the Maſter ; but there 

nel evi = Was no proof of that: but the deed by its antiquity proving 
VIdence . . . *.0 

of the de. Itſelf, being about 33 years ſtanding; and it appearing ma- 

mand, but terial to the cauſe; and admitted on both fides that the 

or — ag n parties were not bound, by what was read before a Maſter, 
| but might on exceptions be let in to read what they ſhould 


think material ; it was allowed to be read. 


Caſe 25. 


An entry by Gabriel in his book of accounts was offered 


| as evidence for defendants; for which he cited Wilkin- n 
fon v. Hern, 18 January, 1744; but the reading it was ob- d 

jected to. 1 

| Lord Chancellor ſaid, it was common experience, that « 
though what is ſworn by an anſwer poſitively, cannot be * 
| read in evidence, yet the court allows weight to that an- a 
ſwer, ſo far as to _— notice of it as a foundation for an in- th 

| quiry. If then an anſwer, unſupported by proof, might * 

| have that weight, an entry in books of account of teſtator WM .., 
ſeems a proper ground for the court to let in and give at- | 

tention to it, ſo far as to be a foundation for an inquiry. It 6: 


was now open, whether this was proper to be read as evi- 


dence ; and he was doubtful about it. He inclined not 45 
r 
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read it at preſent ; but to go through the cauſe, hear all the 
other evidence on both ſides, and ſee how it bore connecti- 
on with the ſeveral faQs, and judge whether there was oc- 
caſion for it or not. 


After hearing the evidence, he was of opinion, on the 
beſt confideration, that this entry ought, under the circum- 
ſtances of the preſent caſe, (which is a caſe of inquiry) to 
be read; and it was defireable to let in all lights in ſo dark a 
caſe: the court would judge of its weight after ward. It muſt 
te admitted, that, by the rules of evidence, no entry in a 
man's own books by himſelf can be evidence for himſelf to 
prove his cemand. Ss far the courts of juſtice have gone, 
(and that was going a good way, and perhaps broke in 
upon the original ſtrict rules of evidence) that where there 
was ſuch evidence by a ſervant known in tranſaQing the 
buſineſs, as in a goldſmith's ſhop by a caſhier or book-keep= 
er, ſuch entry, ſupported on the oath of that “ ſervant, that 
he uſed to makeentries from time to time, and that he made 
them truly, has been read. Farther, where that ſervant, 
agent, or book-keeper has been dead, if there is proof that 
he was the ſervant or agent uſually employed in ſuch bu- 
ſineſs, was intruſted to make ſuch entries by his maſter, that 
it was the courſe of trade ; on proof that he was dead, and 
that it was his hand-writing, ſuch entry has been read, 
(which was Sir Biby Lake's caſe) and that was going a great 
way; for there it might be objected, that ſuch entry was the 
lame as if made by the maſter himſelf: yet by reaſon of the 
difficulty of making proof in caſes of this kind, the court 
has gone ſo far. There is no caſe, where an 8 by the 
party himſelf has been admitted to be read, becauſe it was 
merely his own declaration, unleſs Wilkinſon v. Hern; of 
which he could not find he had taken any note; which 
might be from its being heard on exceptions, on which ſel- 
dom any thing aroſe as matter of precedent ; but it was read 
there on a different ground, viz. as evidence to ſhew the 
diſcharge or application of the money by the perſon mak- 
ing the payment; for it was a zencial payment, and the 
faQ of payment not diſputed. | But whether there was ſuch 
an authority or not, it is a reaſonable diſtinction, that 
though an entry in a man's own books may not be evidence 
originally to prove a right or the demand in queſtion, yet 
where the ſum is clearly made out to be paid out of his pro- 
perty, it may be evidence to prove the application of it, ac- 
cording to the rule, that whoever pays money, it mult be 
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feccived according to the direction and mode the payet 
impoſes on it. That was certainly going a conſiderable way, 
but does not come up to the prefentz becauſe there oh 
payment was — admitted, and the queſtion was only 
concerning the application: here the payment is not ad- 
mitted, but drawn by inference from another fact, that on 
that day the mother ſold the bank ſtock, ſhe received the mo- 
ney ariſing from the ſale thereof, wh ch is arguedto be ariſ- 
ing from the ſale of the bank ſtock of the ſon, becauſethe ori- 
ginal transfer proceeded from him, and that it was his mo- 
ney received by her: ſo that the payment made here is prov- 
ed by deduction from other circumſtances. But the ground 
that muſt be gone upon in this caſe is, that this is an in- 
airy before the maſter.z on which it is directed by the court 
that all papers, writings, &c. ſhould be produced before 
him; and the intent was, that all kinds of circumſtances 
ſhould be produced; and thefretore this paper is not to be 
conſidered as offered to prove originally the demand of 
the defendants; but to corroborate the other evidence of- 
fered for the defendants, and to rebut the plaintifF*s evi- 
dence. The plaintiffs have proved and read a paper, 
drawn up by the ſolicitor of the mother, and her own dic- 
tating, and a declaration of what was her demand on her 
ſon on her own part; which amounts only to her own de- 
claration 5 no ſtronger than if it had appeared in writin 
under her hand to be claimed by her. If that is Tae 
(which is admitted not as ſtrictl her demand, but as a 
claim made by her in her life, between her and her ſolicitor, 


of ſuch a ſum due to her) why may not the court on the 


ſame foundation ſuffer to be read this entry in the ſon's ac- 
count, as a claim made by him to this ſum in his life, and 
ſtanding on the ſame foot with this other paper, and in a 
dark caſe where there is an enquity before the Maſter, and 


all circumſtances directed to be produced ? On that foun- 


dation only muſt it be read; not as original evidence of the 
demand; the weight of it will be judged of afterward. 


Lord Chancellor ſumming up all the circumſtances, de- 
livered his opinion, that the ſtrength of the evidence was on 
the fide of the defendants, that the mortgages were paid off 
with the ſon's money. The tranfaction was in 1721, 
brought on at a great diſtance of time after death of all the 
parties concerned, and was between perſons nearly related, 
having great confidence in one another, not keeping regu- 
lar accounts between them, which occaſioned great obſcu- 
rity. And what appearcd 1n the cauſe proved the —— 
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of the rule laid down in general, that money is not to be 
followed, trom the uncertainty and maze the court was 
got into from being under a neceffity of following it in this 
caſe; for the perſons having the legal intereſt, admitted 
themſelves to be truſtees barely ; Jon. yo there was no de- 
claration of truſt, the court was under a neceſſity of inquir- 
ing and finding by evidence, for whom they are truſtees ; 
for it is not in the power of a perſon, admitting himſelt to 
be a truſtee only, to ſet up himſelf to be a judge for whom 
he is truſtee : but a court of equity muſt determine it. That 
depends on the queſtion, with whoſe money it was paid 
which, on the beſt conlideration, appeared to be the ſon's. 


The exceptions therefore were allowed. 


Caſe 26. 


Mvember 16, 1750. 


a )ETITION on a difference of opinion between the On'deviſe o 
j guardians of Lord St. Fobn, Lord Luxborough, and 4 
; Mr. Furneſs. | 1 
ther's in- 
A“ caſe was cited, where Lord King ſaid, parol evi- tent as to 
a dence ſhould not be admitted in the caſe of deviſe of guar- dust. 
p dianſhip, any more than in a deviſe of land. 
J Lokpd CHANCELLOR. (57) 
b As tothe particular method of education, the court will 
s receive parol proof of the intent of the father; receiving all 
6 forts of evidence to govern their direction. | 
p Sedgwick verſus Hargrave, Nov. 22, 1750. Caſe 27. 
0 At the Roll. Sir Jobn Strange, Maſter of the Rolli. 
ie (GEORGE SEDGWICK ſeifed in ee of a cuſtoma- Huſband de- 
ry eſtate of about 200. per ann. in 1689, made a ſettle. fue joins 
| ment of it; which recites, that in conſideration of a marri- core wit wo 
2 age lately had, and in performance of ſuch articles and join, in con- 
* agreements as were paſſed and made by him on concluſi- — 
ff on of the marriage, and for making a jointure, and for 100/. purſuant to 
Is paid him by his wife's father, he infeoffs truſtees for him- agreement, 
ne {elf tor life, to his wife for life for a jointure, and, after h ses. 
d, hoth their deceaſe, to the heirs of their two bodies; in de- by the hu 
ys fault thereof to his right heirs. There was iſſue one daugh- d: where 
u- ter, who. married the defendant Hargrave. In 1704, nf nat 
n L m ke à per- 
of #* 3 Was. £2. . decree. 
Vor. II. F Sedgwick © 


- 
— ——— 
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Sedgwick married a ſecond wife, and entered into an agree - 
ment to ſcttle an eſtate on her for a jointure, and on the 
iſſue of that marriage; as appears by a recital in a deed, 
made in 1710, when the family was under difficulties, and 


which was propoſed to make all eaſy between theſe two 


different ſettlements, by making a proviſion in eaſe of the 
father and daughter, and that the eſtate ſhould go, after 
the father's death, to his ſon by the ſecond marriage, the 
preſent plaintiff. This laſt deed recited the decd in 1689, 
and another in1704, and took notice, that the tather want- 
ed 1co/. to pay debts, and allo to raiſe out of his eſtate 200/. 
to be paid to his ſon-in-law Hargrave, as a portion with his 
daughter, which is thereby declared to be in lieu of, and full 
ſatisfaction for all her right, claim, or demand in or out of 
her father's eſtate or any of the premiſes. The money was 
paid, and the eſtate ſettled accordingly. In 1712, the fa- 
ther filed a bill to ſet aſide this agreement in 1710. Har- 


grave and his wife both joined in anſwer, and both diſclaim- 


ed all right whatever to the premiſes, and were willing to 
releaſe her right or title, or join in a conveyance, or do 
what the court thought proper, ſoas they were not obliged 
to refund any part of the 200/. This was in 1717, and 
nothing further was done in that cauſe. The father died 
about 1750, and the plaintiff enjoyed the eſtate without any 
claim: but in 1747, 9 condoe2f v9 to diſpoſe of it, he ſet 
it up; and the def ndant Kotberbam bid tor it, and was 
conlidered as the purchaſer, having agreed for it: but re- 
ones a hint of Hargrave's claim, and finding he infiſted 
his wite had a right to this eſtate, and that a go d title could 
not he made, unleſs ſhe joined, he told the plaintiff, he 
would proceed no further in his purchaſe, unleſs this cloud 
was removed: whereupon the blaintif brought this bill to 
compel Rotherham to go on with the purchaſe contracted for, 
and that Hargrav- and his wife might ſet out the nature of 
their claim, and he decreed to join with him in making a 
title, or retund the 200/. with intereſt. 


For defendants: There is nothing binding the wife in a 
court of equity to convey away her inheritance under the 
fottlement in 1689, which muſt be taken as made in purſu- 
ance of articles before marriage, and conſequently her fa- 
ther only tenant ſor life; for though this was not a proper 
metho1 ot conveying a cuſtomary eſtate, yet being before 
marriage, a court of equity will confider the agreement and 
latent, anche patties as under a ſtrict ſettlement. The 
wife is not bound by the deedin 1710, which ſhe did not ex- 
ecute, though made a party; and that was by colluſion be- 
| tween 
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tween her father and huſband to put 200/. in his pocket: 
Nor is ſhe bound by the diſclaimer in her anſwer with her 
huſband in a former cauſe, in which nothing more was 
done. Next, if the huſband is to retund the 200. it mult 
not be to the plaintiff, but to the perſonal eſtate of the fa- 
ther; of which no repreſentative is before the court. He 
is indeed liable to the covenant, and let them purſue that, 


Maſter of the Rolli. 


As it ſtands on this deed of 1689, the father was cer- 
tainly tenant in tail, ſuppoling it was an eſtate proper to be 
conveyed by ſuch an inſtrument 3 but not being attended 
with the circumſtances required by the cuſtom, no legal 


right or intereſt could be thereby conveyed, but G. Sedg- 


wick remains ſtill ſeiſed in fee; and though it 18 ſaid a court 
of equity will mold it according to the agreement and in- 
tent, yet, if noarticles previous tothe marriage, it isa mere 


voluntary ſettlement ; and mult have a legal effect if it can; 


but if not as a voluntary ſettlement, no party here are to 
have the benefit of it. The queſtion then is, whether ſuch 
articles, were or were not entered into? None are produe- 
ed. At this inſtance of time recitals will have weight; but 
if there were ſuch articles, it is odd, that notice ſhould be 
taken of them in this deed in the manner they are; not 
ſaying previous to the marriage; for then it might have 
gone a great way, ina deed of this antiquity, -to preſume 
articles; of which, when once carried into execution, peo- 
ple are not ſo careful. Defendants ſay, they know no- 
thing of ſuch articles; and from the ſublequent tranſaction, 
and liberty taken by the father in ſettling a new diſpoſition 
in a different manner, a preſumption ariſes, that there were 
none : but whether or not, no legal intereſt could paſs by 
that deed to Mrs. Hargrave as iſſue of that marriage: and 
this being ſo ſmall an eſtate, it is not likely a man ſhould 
make ſuch a proviſion as never to have it in his power on 
any emergency. The deed in 1710, isa waiver by that 
daughter of any claim on any ſtate of the father under 
either of thoſe decds ; and in no other light can it be con- 
ſidered but as an agreement between the parties to unfet- 
ter the whole eſtate ; as they had it in proipett, that theſe 
ſettlements were entangled, and might occaſion ſuits in law 
and equity, and to accommodate matters; and, conſidering 
the — of the eſtate, 200. was a very ample provifion 
for the daughter at that time. Suppoſing the conveyance 


in 1689, had been ſtrictly according to the cuſtom, ſo that 
F 2 | ſhe 
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' ſhe would be entitled to that eſtate as the only iſſue, yet 


ſhe was not to come into poſſeſſion until after the death of the 
father, who lived long hes, But though ſhe is mentioned 
in the beginning of that deed in 1710, as one of the exe- 
cuting parties, ſhe never executed, nor even ſaw it: ſo that 
it was without her intervention. The ſubſequent covenants 
are for the huſband only; but it was a beneficial bargain 
for himſelf and his wife; having 2000. in preſent on parting 
with at moſt a reverſionary equitable intereſt ; for a.legal 
there was not. Had this been an agreement, the court 
could ſee it might be diſadvantageous to her, they would 
look with very jealous eyes indeed ; the wife being ſaid to 
be a party, and not executing it, and then perhaps a minor: 
but when it appears for her benefit, and that ſhe, when of 
age, joined in the anſwer to the father's bill, who conſider- 
ed that they had the better of him in the bargain, that ſhe 
had then a right underſtanding with her huſband, not com- 
plaining ot the tranſaction, but careful that the 200. ſhould 
not be recovered back, nor even now complaining of any 
coercion or impoſition by her huſband, as to her joining 
in ſuch anſwer z great weight muſt he laid upon it: eſpeci- 
ally when ſhe had opportunity to apply to put in a ſeparate 
anſwer. From the father's death no claim was ſet up, until 
the plaintiff was obliged to diſpoſe of this eſtate : and now 
it is contended, that, though the huſhand owns he is bound, 
the wife is not; that the eſtate is hers, and the plaintiff may 
come againſt the huſband as he pleaſes; which is a molt 
unconſcionable defence. The juſtice of the caſe is, if in 
the power of the court, to take care the plaintiff ſhould have 
the benefit of this contract, and be enabled to convey to the 
purchaſer, who (for my part F think] might be ſafe in taking 
a conveyance from the plaintiff, from the long poſſeſſion, 
and no legal eſtate ſtanding out. But I have heard it ſaid, 
a title purchaſed under a court of equity muſk be * 
Ceſar's wife, even without any ſuſpieion. If then, for 
his ſatisfaction, the court can clear it of this cloud, it 
were to be wiſhed ; eſpecially as that agreement was for her 
benefit. How far can the court go? It cannot make a 
perſonal decree on her to join in a title; for notwithſtand- 
ing the huſband's power over the wife's eſtate by this cuſ- 
tom, yet is that attended with other circumſtances; for he 
muſt be aQtually admitted thereto in right of his wife, to 
give him a dominion; for if ſhe died before theſe cir- 
cumſtances were completed, her heir would be intitled : but 
no act has been done by her, that the court can ſay, is a 
parting with her intereſt, ſo as to make a perſonal decree 
on her. I fear a bare decree on him to join, or procure 

| his 
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his wife to join, may not anſwer the ends of juſtice. No 
doubt this 200/. ought to be refunded, if it is not perform- 
ed; but to whom? The perſon who is to have this eſtate 
comprized in that agreement, viz. the plaintiff, in whoſe 
way the detendant has thrown this objection, which is an 
injuryto him; andto him muſt the recompence be ; for it 
cannot be conſidered as perſonal aſſets of the father, and 
ſo put into that pocket never defigned by this agreement; 
for it was always deſigned as advanced to benefit the eſtate. 
On the whole therefore, I am not warranted to make a per- 
ſonal decree on her, hut to decree him to join ina convey- 
ance, and to procure her ſo to do; and to induce him I can 
add that alternative, that it he docs not, in the time and 
manner directed by the maſter, perlorm it, he ſhall account 
to the plaintiff for this ſum, | | 


This is the harſheſt and moſt obſtinate defence ever 
made; and no imputation on the agreement; for that is 
what I go upon. b 


Nite; For plaintiff has cited a caſe, where it was 
held by the Lords, that ſuch a recital of articles in a 
marriage-ſettlement was not good againſt a pur- 
chaſer, though binding on the parties, volunteers, 
Sc. and the decree, which held it binding on all, 
was reſerved, and two caſes, to ſhew the 200/. 
ſhould be refunded to the plaintiff, viz. Earl of Co- 
entry v. Carew, in 1745, where Lord Coventry 
deviſed, that his truſtees ſhould exchange with Lin- 
coln College a manor, and deviſed the eſtate to come 
in exchange: the college refuſed ; on which a queſ- 
tion aroſe between his real repreſentatives and de- 
viſee; it being objected this was not the eſtate deviſ- 


ed; but Lord Hardwicke held it ſhould go as he de- 


ſigned the other. Next M Aenſie v. Robinſon, in 
1742, where the one deviſed to his brother a real 
eſtate in Jamaica, which proved to be evicted; a ſa- 
tisfaction being made in purſuance of a covenant 
by vendor of the eſtate, it was inſiſted the money 
was part of the perſonal eſtate of teſtator; but Lord 
Hardwicke held it ſhould accrue to the brother. 


Parſons verſus Dunne, November 23, 17 50. 


O petition by Dunne and his wife, as to her money, 


Caſe 28. 


Wiſe muſt 


the queſtion was whether it was a ground to make an content er 


order thereon as to the method of carrying into execution 
an 


elect in 
court, If 
abroad, per- 
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ſons impo7- an agreement now made an order of court, by which an 


od to cka- 
ee hee account was ſtated. 
' lepaatcly WW f a 
thereto, The huſband and wife now ſubmitted to this agreement; 


and, being at Paris, had executed a letter of attorney to a 
perſon here to conſent. 


(6 r) Lord Chancellor ſaid, that would not do; the conſtant 
rule being otherwiſe. She muſt be preſent in court, to 
ſee whether ſhe conſented or not; or ſomething in nature 

of a commiſſion ſhould iſiue, like a dedimus in calc of a 
fine. | 


The Kegiſter mentioning a caſe where a woman, married 
to a ſecond huſhand, was to ele, whether ſhe took by 
will of her former huſhand, or by the cuſtom, her widow's 
part: both huſband and wife came into court to make that 
election, and differed ; and Verney late Maſter of the Rolli 
referred it to a Maſter, to fee what was meſt for her henefit. 
His Lordſhip ſaid, that was in point: and the conſequence 
otherwile might and would often be, that if the huſband 
might make an election to bind the wife, or agree to an 
account of the perſonal eſtate, the wile was intitled to, he 
might by colluſion take money into his own pocket to re- 
duce her ſhare, | 


Let her therefore attend certain perſons named, who 
reſide in Paris, to be by them examined folely and ſeparates 
ly, as to her election to take by the cuſtom or not; and 
whether ſhe conſents to he bound by the account and agree- 
ment; which let them ſign and certify to the court, ſign- 
ed by her alſo, 8 


Caſe 29. Duke of Marlborough verſus Lord Godolphin, 
| Ncvember 26, 1750. 

Lap'e! leg CHARLES Earl of Sunderland, in 1720, made his will, 
Cy. Powers, whereby he Ciſpoſes of his pictures and furniture at his 
Dleigor houſe, defires his debts and teggcies might be paid; gives 
20,000. to 30, O000l. to his wife; and after ſeveral other pecuniary le- 
hi: wiſe lor gacies, all the reſt and reſidue of his perſonal eſtate to his 
ies an eldeſt fon Robert Lord Spencer; es except ſuch other legacies 
be diſtribu- „ as I ſhail indorſe on the back herecf, in nature of a codicil 
8 „ in my own hand-writing;“ making him, Lord Godel- 
„, hk: by bin, and others, executors of his will, 


deed, will, ? . : , 
ec inttrument, in yature of will, ſhould appoint : not veſted ia children dying in ber life, 


ſhe appointing by will, though feme covert at the time. 15 


He 
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He afterward, by a codicil indorſed on his will without a 
date, directs the legacy, given by his will to his wife, 
mould he to her own uſe and benehr for and during the 
term of her natural life only; and after her deceaſe to be 
divided and diſtributed to and amongſt ſuch of his children, 
and in ſuch manner and propart.on, as ſhe by any deed, 
or will, or inſtrument of writing in nature of a will, ſhould 
direct and appoint ; and for no other purpole whatſo- 


cver. 


He died in 1722, without revoking, leaving bis Coun, 
teſs and ſeven children. 


Upon the ſecond marriage of the Counteſs, a deed of 
ſettlement was made, wherein was an expreſs recital of the 
will and codicil ; and a declaration that the intereſt of that 
30,000/. ſhould remain to her ſeparate ufe ; and then an 
expreſs covenant and agreement on the part of her ſecond 
huſband, that ſhe ſhould have power to make a will con- 
cerning the intereſt and improvement of that ſ uh 


In 1736, her ſecond huſband then living, ade 2 
will; thereby reciting that ſhe had before appointed 6000/. 
part of the 30,000/. for the benefit of her ſon-in-law Lord 
Robert, and 2000/. other part thereof for her daughter-in- 
law Lady Morpeth, which ſhe intended as part of what the 
propoſed to give her at her death; ſhe ſays, this is her laſt 
will and teſtament, and that in purſuance of her power and 
authority given by the will of her huſhand, (which with 
the codicil ſhe recides) and of all other powers, ſhe by this 
will gives, direas, and appoints, the remaining principal 
ſum to be paid to the ſcveral children of Lo:d Sunderland at- 
ter- mentioned in the ſeveral proportions after; to the plain- 
tiff 2000/. to Jobn Spencer 2000l. to Lady Bateman 3ooo!. 
and the reſidue, which ſhe computed to he 15, 0000. to La- 
dv Merpeth, on condition that Lady Morpeth ſhould give 
ſuch a releaſe, as ſhould be tendered by her executors 
within fx months after her {the Counteſs) death, and dil- 
charge ali her eſtate real and perſonal from the ſaid 30,000/. 
in default thereof the legacy being appointed for her ſhould 
be void; making Mrs. Poultney her executrix ; and dying in 


1749. 5 
Febn Spencer and Lady Mirfpeth died in her lifetime af- 


ter her making this will. Their legacies were claimed by 
the plaintiff as being thereby lapſed, as undiſpoſed and 
unappointed, and therefore part of the refiduary eſtate of 


R.bert, whoſe executor the plaintiff was; under _ 
| rig 
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right the plaintiff applied to Lord Gdelphin, ſurviving exe- 
cutor of Lord Sunderland, for the payment of thoſe fums ; 
who thought proper to refer it to this court to ſettle the ſeve- 
ral claims ſet up by the ſeveral defendants to this money. 


The bill therefore, to have 17,c00/. remainder of the 
zo, oool. beyond thoſe ſums which were effectually appointed 
and given by Lady Sunderland by virtue of her power, was 


brought againſt the repreſentative of Lord Sunder/and, and 


of Lady Sunderland, to whom alſo adminiſtration had been 
granted to William Spencer, younger ſon of Lord Sunder- 
land, who died ſoon aiter his father : there were alſo made 
parties Lady Bateman as one of the children; Lord Car- 
35 as adminiſtrator of his late wife Lady Morpeth ; the 
uke of Bedſard as adminiſtrator of his late wife another 
of the daughters; and allo the repreſentatives of I bn Spen- 
cer, | 


For plaintiff. 'To ſhew that the ſeveral ways, in which 
this is pretended to be appointed, cannot prevail, it 
is, ta be conſidered on the appointment by Lad 
Sunderland, and that of Lord Sunderland on defauk 
of appointment by her. Her diſcretionary power was 
very large as to the manner, terms and proportions, ſo that 
in whatever way ſhe choſe to do it, it muſt take effect there- 
by. It is done by a teſtamentary diſpoſition ; compriſed in 
the ſame inſtrument, in which ſhe diſpoſes of her own 
property. She calls it a will, and it has been proved in 
the ecclcfiaſtical court : ſhe might cither by deed in her 
| fe or by will have given it to ſuch of the children, as ſur- 
vived her; and though ſhe has not inſerted thoſe words, 
ſhe has in effect given on thoſe terms by giving it by will; 
which, whether it is to execute a power, or perform the 
orders of another, or a right to a perſon's own eſtate, 
means the ſame exactly. A will is arabulatory z only an 
inchoation of a will till the death of teſtator: although 
when it becomes a will, it may have a retroſpe® to certain 
purpoſes: but, though, in ſome caſes it may ſpe#%. ſooner 
than in others, in no caſe can it take «fe till death of teſ- 
tator. It is a principle of law, that a deviſe of real or per- 
ſonal eſtate is void by dying before teſtator; founded on 
Eret v. Rigden, Pls. 345, A. that it is neceſſary to have 
a donee inefſe ; and is taken from the civil law ; the rea- 
ſon in Domet, part. 2. Lb. 4, being much the ſame as in 
Flo. A will is revocable from its nature ; nor can it be 
made otherwiſe : for a clauſe to that purpoſe would be void, 
as it could not then be proportioned to the exigencies of 
families. Then it mutt be conſtrued as all other wills, 2 
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fall within the ſaid principle cauſed by conſtruction of law, 
and which is only. ſaying, it was the intent of teſtator, that it 
ſhould not go to the perſons named, unleſs they ſurvived teſ- 
tator. Nothing is here to make it differ from a common will; 
for theſubje& matter of a will makes it not leſs ambulatory, 
Sc. Its being an appointment in execution of apower prevents 
not its having all the incidents to a will. Though to ſome 
purpoſes appointee takes under the original power, and 
the legal operation is from the deed, g ving the power ac- 
cording to Sir Edward Clere's caſe, 6 C. yet it is taken by 
the mediation of the power itſelf, and the court in conſi- 
dering his right, will conſider one as well as the other. It 
muſt have the proper quzlities of the inſtrument referred to; 
be executed according to ſtatute of frauds. Longferd v. 
Eyre, 1 Wil. 1740, and Wagſtaff v. Wagſinff, 2 Wil. 
253, ſo that a power referring to a will means ſucha will, 
as is proper to deviſe. On a power to appoint perſonal eſ- 
tate by will it muſt be a will proved in eceleſiaſtical court. 
Roſe v. Euer, 5 July 1144, where the hill for payment 
of legacies given by wife of defendant, who had previous 
to the marriage ſtock in truſt for the huſband for lite, then 
to ſuch of thè children as ſhe ſhould by will or writing un- 
der hand and ſeal atteſted by three witneſſes appoint ; and 
in default of appointment, equally; ſhe died before her 
huſband ; leaving a paper in her own hand; and declared 
this to be her will, and made an appointment thereby, but 
it was not ſigned by her, nor atteſted. Your Lord/bip held 

it was no will, becauſe not proved: which was attempted 
to he anſwered ; becauſe it was only a writing of a feme 
covert executing a power, not ſtriftly a will, the huſband 
not conſenting to it; ſo that it could not be a will, nor 
proved in eccleſiaſtical court, only a power; and would 
operate by the original deed giving that power. Your 
Lord ſbip held, even this ought to be proved; and that it 
was the ordinary practice to do ſo; and retained the bill, 
that the plaintiff might have any to commence a 
{uit in the eccleſiaſtical court, So that a power to execute 
by will means, it ſhall have the effe& and be governed by 
the rules of a will: as on a bond before marriage to per- 
mit the wife to make a will; which ſhe does w.th the huſ- 
hand's conſent ; the legatee muſt ſurvive her. Though 
Lady Sunderland was under covefture at the time, ſhe had 


power to make a will, and reſerved it to herſelf before her 


ſecond marriage: nor could ſhe diſable herſelf. But it will 
tall under the other words, a writing in nature of a will ; 
which is ſufficient to anſwer this power, and would do ſo 
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In Rich v. Beaun nt by the Lords, 11 Felrnary 1726, 
plaintiff's wife had a power beiore marriage of appointing 
a real eſtate by deed indented executed in preſence of three 


witneſſes, or by her laſt will and teſtament duly executed: 
after marriage ſhe executes this power, not by a will duly 


executed in the legal tenſe of a will, but by an inſtrument 
in nature of a will; the huſband brought a bill to have 
the benefit of the execution of her power: Lord Krng 
diſmiſſed it; and held, the marriage a ſuſpenſion of her 
power ; but that if ſhe had ſurvived her huſband, the power 
would have revived; which decree was reverſed, and a 
caſe ordered to be made and ſent from this court for the 
opinion of B. R. where it was held a good appointment ; 
and that was of real citate. It Lady Sunderland had ex- 
ecated hy deed, the intereſt would have abſolutely veſted 
in nominee, unleſs ſhe reſerved a power of revocation in the 
inſtrument itſelf : but ſhe has choſen an inſtrument, where 
there was no occaſion to reſerve ſuch a power; as from the 
nature of it ſhe might have made a new one immediately, 
Then why not teſtamentary throughout ? for it is arbitrary 
to ſtop there. She was appriſed of the different methods, 
by which ſhe might execute; for having before appointed 
part by deed, her uſing a different method after proves ſhe 
had a different deſign; that no intereſt ſhould veſt in this 
till her death. Powers being ſo frequent ſince the ſtatute 
of ules, it is odd, there are not more caſes of this kind 
in the books: but the reaſon is, mankind have always 
thought a will in purſuance of a power revecable in its na- 
ture, and having all the properties of a will. Uſes are con- 
ſidered as powers: and whoever has the direction of theſe 
uſes, directs in ſuch a way, as the nature of the caſe will 
admit; if by will as a will; it by deed, as a deed. Your 
L:rdfhip has determined, a deed executing a power over 
real eſtate was a conveyance within the ſtatute of Eliz. fo 
as to be fraudulent, becauſe it was a conveyance; then a 
deviſe to execute a power ſhould be within the ſame reaſon. 
In appointment of copyhold this accident muſt have hap- 
pened often : no copyholder can make a direct deviſe, but 
muſt do it hy ſurrender to uſe of his will; then it paſſes 
by the ſurrender, not the will, which is only an execu- 
tion of a power. Though there is no determination ei- 
ther way, whether, by death of the deviſee in a will made 
in purſuance of ſuch ſurrender, it ſhould lapſe or not, 
yet no douht hut it would from the nature of the inſtru- 
ment. But this very point in queſtion has been determin- 
ed by your Lordſhip, firſt in Madiſon v. Andrew, 27 Ne- 
cemter, 1747; where the appointment to a deceaſed daugh- 

ter 
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ter was held void; the intent being that it ſhould be given 
to her perſonally, and that the daughter dying before the 
appointment had no ſuch intereſt as was tranſmiſſible to 
her repreſentative. Secondly in Oke v. Heath, 4 Ne- 
vember, 1748, which is ſtronger than this; your Lord- 
ſhip held the appointment, though by a feme covert, 
was teſtamentary, ſhould be attended with the conſe- 
quences of a will; and be proved in the eccleſiaſtical 
court. Burnet v. Holgrave, Eq. Ab. 296. was then in- 
ſiſted upon; but did not hinder the determination: it ap- 

ears a cauſe by conſent, in which cafes the information 
Ji before the court is very imperfect: and beſides it is 
materially diſtinguiſhable ; it being like the caſe on Lord 
Thomend's will of a deviſe to Sir William Windham in truſt, 
where notwithſtanding the death of truſtee, ceſluy gue 
truft was intitled. As to the particular caſe of Lady Mor- 
feth it is on a condition, and to he performed by her per- 
ſonally; which ſhe could not execute, if ſhe did not ſur- 
vive Lady Sunderland: nor is it material, that it may de 
performed cy pres. In Wheedon v. Oxenham, 8 Sul, 
1731, a man deviſed a ſum to his wife to he paid within 
ſix months after his death, provided ſhe releaſed all her 
right to dower on requeſt of his executors ; and charged 
his real eſtate with it; the wife died after teſtator, and 
before the expiration of fix months, without any releaſe 
or being required hy the executors: her adminiſtrator 
brought a bill ; and it was infiſted, though ſhe did not per- 
form the condition, her repreſentative might; yet Sir Jeſerb 
7eckyl held, it was not due, becauſe the condition was not 
performed; it being in her election whether ſhe would ex- 
ecute it or not, it was contingent till her death, which ſhe 
would chuſe; therefore not veſted ; and the bill was diſ- 
miſſed. The proviſo here goes on a ſuppoſition, that ſhe 
ſhould ſurvive ; which affe&s the whole, | 


Taking it then for granted there was no appointment by 
Lady Sunderland, has the teſtator given this 30, 000. or 
any part, in default thereof? Clearly not in expreſs terms; 
as he would, if deſigned in all events to the children. She 
was under no obligation to any one as being a child, and 
had during life to do it. It was prudent to leave it ſo; as 
ſome of the children might be otherways greatly provided 
for : but the reaſon was, as ſhe was ſtepmother, to engage 
the affection of the children to her by motives of intereſt. 
She foreſaw, that on default of, or an ineffectual appoint- 
ment, his refiduary eſtate would have a chance out of 
that 30,00c0/. and has in effect made an appointment by 

diſpoſing 
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diſpoſing of the refidue, It was not intended as a portion 
to the children, or an additional portiun : nothing veſting, 
they could not tranſmit more right than they had them- 
ſelves, which holds in the (ivil law. Dam. lib. 2. fit. 1. 
ſec. 12. She was to give the children: if then it veſts in 
the repreſentatives, it veſts in perſons, to whom ſhe had 
no right to give. It is like the diſtinction between a legacy 
at a future day, and to be paid at a future day; veſting in 
one caſe, not in the other. In caſes of land, points of 
this kind have come before the court; as in the caſe put 
in Daniel v. Up'y, Latch. 9. which ſhews none of the 
children can claim without appointment, This then is 
only ſuch an intereſt, as ſhould be delegated to them by 
their ſtepmother, and muſt fall into the reſidue, 


As to the ſecondary queſtion, whether this ſhall go 
among all the children in general, or thoſe only who ſur- 
vived Lady Sunderland, that cannot ariſe but on a ſuppoſi- 
tion, that the whole ſhall not go into the reſidue, but go 
in ſome manner to the children. 


For defendant Lady Bateman. Who agreed with the 
plaintiff in the 1/7 queſtion : but as to the 2d, what was 
to become of thele ſums in default of appointment, in- 
ſited, it was the ſame queſtion, as would ariſe on the whole 
30,0001. on default of appointment; and muſt turn on the 
general view of the frame of the will and codicil, The 
primary intct was, that this ſhould be a further proviſion 
for the children: the ſecondary, that it ſhould be in ſuch 
a manner as to keep them in obedience to the mother : 
but that was only ſobordinate to the other; for the mo- 


ther's power was only to diſttibute; which is ſuch a power 


as this court can in default of diſtribution execute, and 
that equally, according to its general principles in default 
of execution. It was not inſerted with a view that the 
mother ſhould be the giver, nor could it be the intent to 
put it in her power by making no appointment to defeat 
all the children, and let the whole go tothe eldeſt fon, The 
children took an original intereſt from the father in nature 
of a poſſibility veſting in them, ſubject to be defeated by 
act of the mother. By the will this 30,000/. is totally 
ſevered from the reſidue, and given to the mother ; whoſe 
intereſt was abridged in conſideration of the children: 
thoſe children therefore, capable of raking and living at her 
death, ſhould be the objects, viz. the plaintiff and Lady 
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Bateman. If an intereſt veſted in the children, it might 
be ſevered by them; which ſeverance would be good, 
if the mother did. not execute the power ſhe had. A 
mere intereſt depending on a poſſibility may be deviſed : 
as in Cro. Fac. $509, it veſted as jointenants, and mult 
ſurvive to the preſent claimants, Webſter v. Webſter, 
2 Will. 347, and Cray v. Willis, 2 Will. g29, tn oppo- 
ſition to the notion in the civil law, where a legacy to 
ſeveral perſons makes a tenancy in common. A con- 
ſtruction ought to he made ſo as not to defeat either intent. 
If the word ſuch, as it ſtands, would exclude the children 
from taking any thing without appointment, that ought 
not to controul what appears the general intent on the 
context, which courts of law will not ſuffer to be defeated 
by any inaccuracy of expreſſion in teſtator, but will tranſ- 
poſe, ſupply, or drop words even in caſe of real eſtate to 
preſerve the intent, which if done here, an original intereſt 
will appear given to the children as a poſſibility actually 
veſted in them, though defeaſible by the mother. A ſmall 
alteration will do; only the poſition of the word ſuch ; 
(which will ſtill preſerve the mother's power) reading it 
after her deceaſe to and among my children, Several caſes 
ſhew this no unwarrantable liberty, In Surtees v. Barker, 
15 J. 2. B. R. a deviſe to a grandſon and his heirs; but 
he died before twenty-one, or before marriage and with- 
out iſſue, remainder over: he died after twenty-one, and 
before marriage: the intent was held to be, that if he at- 
tained either of theſe events, he ſhould have the abſolute 
intereſt in the eſtate : that the court had a right to mar- 
ſhal the words, and change the disjunQive or into a con- 
junctive; making it one entire event, on the failure of 
which ſingly the remainder over was to take place. In 
Luxford v. Cheeke, 3 Lev. 125. a much greater liberty way 
taken. So 4 Leen. 14. This is only a power of diſtribution 
in the mother; and like Maſon v. Limbrey, Trin. 1754s 
where one deviſed 20000. to his brother, and deſired him 
at his death to give it among his children and the children 
of another perſon : the brother died in life of teſtator; and 
the queſtion was, whether without actual gift of the bro- 
ther they were intitled to it, or thoſe who claimed the 
general reſidue. Lord Talbet held the children intitled, 
though no gift to them in default of appointment. In 
Harding v. Glynn, 7 July 1739, at the Rolls, deviſe of 
leaſehold and other chattels to his wife, but deſit ing her 
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at or before her death to diſpoſe of the ſame among his 
neareſt relations, as ſhe ſhould appoint : ſhe died without 
appointment; and it was held, ſhe' had a power to diſtri- 
bute only, ſo that it operated as a truſt, and the relations 
were ceſtuy que truſt, and the power not being executed, it 
devolved on this court, and would be executed equally 
; among the relations alive at the wife's death, and not per 
ftirpes among the other next of kin as if undiſpoſed. 
Though teſtator has not given it in default of appointment, 
yet from the nature of the will itſelf it ſhall be ſo; the 
teſtator intending it to the children on one contingency as 
well as the other; the contingency not exprefſed being 
ſimilar to the other in 2 Yen, 363. though the words of 
the will tied it up to an expreſs contingency, the court 
decreed on the general intent. So in the laſt determina- 
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6 Ante. tion in Janet v. Weſicomb, B. R. the deviſe over in default 
50% % of appointment was held good, though the contingency 
| March 19, Was not expreſſed in the will, there being no reafon againſt 
r 1742. it; whereas here are poſitive reaſons why the teſtator 


ſhould intend it. But Fonnereau v. Fonnereau, 21 May 1 745, 
is ſtill nearer: where Charles Fonnereau, having nine chil- 
Avelyn v. dren by his firſt wife, and married to a ſecond, by whom 
Ward. he had none, deviſed 54,000/. to his executors and truf- 
tees, ſeverally and jointly, to inveſt it in funds within fix 
months, to pay the intereft and produce to all the children 
of his late wife and of the preſent, that ſhould be 
born, when they attained twenty-one, ſhare and ſhare 
alike; and on the death of any of the children, to divide 
that part or ſhare among ſuch perſons as the child ſo dying 
ſhould appoint ; and in default of appointment to divide 
ſuch part or ſhare among the iſſue of ſucli reſpective child; 
and if ſuch iſſue ſhould die before twenty-one, then to the 
ſurvivor of all his children. One ſon died without ever 
having any iſſue, and made the plaintiff executor. The 
queſtion was, whether that ſhare veſted abſolutely in him, 
or went over to the other children, to whom it was limited 
on default of iffue ; or ſunk into the refidue ? The plain» 
tiff infiſted, it was intended as a gift to the children, ſub- 
je to be deveſted on having iſſue. Your Lordſhip held, 
it went to the ſurviving children, though the contingency 
that happened, was not expreſſed; becauſe it appeared'to 
be the general intent of teſtator to diſpoſe of his whole 
eſtate, and to take this whole fund out of the reſidue; and 
becauſe the ſhare of each child was given to the others on 
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a contingency more-remote than this; and no reaſon why 
it was not intended to go on this contingency as well as the 
others. Here is the like ingredient, to give it over on an 
event not expreſſed in the will. This codicil imports a 
general gift among the children; and all the words imply- 
ing a neceſſity of the act of the mother, are only powers 
of diſtribution over that; ſo that on default of appoint- 
ment it went over to the ſurvivors, as in Maddifon v. An- 
drew. This whole 30,000). is ſtrongly declared to be ex- 
cepted out of the reſidue, like the caſe 3 Will. 40. 


For defendants Lord Carli ſie and repreſentatives of John 
Spencer. The principal queſtion in which they are con- 
cerned, whether the nomination by the mother of the ſhare, 
which each of theſe children was to take out of the 30,000/: 
is gone by thetr happening to die in life of the mother 
muſt depend entirely on the principles of the common 
law of England; for in the Roman law received here, or 
tae eccleſiaſtical law of this kingdom, there is not a word 
to that purpoſe. The reaſon of the Roman law being 


filent is to be found in Swin, part. 4. ch. 11. fec. 7. That 


law did not allow eit; for that the will of A. cannot depend 
on the will of B. and therefore the nomination would be 
void: the law of England allows of it, not diſputing the 
Roman law, but diſputing the premiſſes; for, when ap- 
pointed, it is the will of A. not of B. As to the eccleſi- 
aſtical law or modern caſes, nothing is to be found on that 
occaſion. There is no ground or mixture of equity on 
this queſtion ; all the parties being equally meritorious: ſo 
that it is a mere legal queſtion, as if a deviſe to the mo- 
ther tor lite, with power to diſpoſe of it among the chil- 
dren, It is neceſſary to aſcertain the terms; which being 
equivocal, make it dangerous: the word power has heen 
made uſe of, and give and deviſe inſtead of direfing and 
nominating z but this is not ſtrictly a power, nor attended 
with the legal conſequences thereof, though it goes by its 
name: ſo that no precedent on one ſort of power is appli- 
cable to another, for in one ſort of power it is an intereſt, 
Before the ſtatute of uſes all powers were conſidered with- 
out diſtinction as naked authorities; properly as powers, 
and attended with the conſequences z but that ſtatute has 
made an alteration in. the common law as to that; for 
now powers are conſidered as a particular form-or modifi- 
cation of property ; part of the old ownerſhip, and liable to 
the conſequences of ownerſhip; and conſidered in courts 
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of law as an intereſt; and then the relation to the time of 
giving the power does not hold ; becauſe conſidered as an 
intereſt. In ſuch powers coupled with an intereſt of any 
ſort, to make leaſes, a jointure to revoke of change, that 
is affected by the acts of the perſon, to whom given, he 
may releaſe it. 1 Inf. 265, B. ſo in Digge's and in Albany't 
caſes, 1 Co. and in King v. Melling, a power to make a 
jointure was deſtroyed by a eommon recovery: whereas 
the contrary holds as to naked authorities, Where there 
is a power to appoint a ſum of money, as in Shirley v, 
Lord Ferrers, and Bainton v. Ward, 20 April, 1741, in 
both which the appointment was by will, the court held 
the appointee could not take it, becauſe it was a voluntary 
appointment, which could not defeat creditors; and on the 
principle in 2 Rol. Rep. 173. as your Lordſhip laid down 
in Lord Townſend v. Windham, the gift to the appointee 
was aſſets to pay debts ; which ſhould not be prevented by 
the death of appointee in life of the teſtator. The 
principle of making it aſſets is, that the conveyance to 
him is void, confidering it as a conveyance againft cre. 
ditors, who ſhall prevail, notwithſtanding death of ap- 
pointee : ſo that it is only a particular form and modifica- 
tion of the intereſt. It is ſaid, the ſurrender of copyhold 
to uſe of a will, when the will is made, will be conſidered 
as teſtamentary, and lapſe : that point never has come in 
queſtion; which is extraordinary: if it had, the grounds, 
on which it was detemined, would have been material, 
That might be determined to be a teſtamentary diſpoſition ; 
becauſe it is that ſort of power coupled with an intereſt 
of the perſon deviſing. On feoffment to uſes it was not 
underftood, that, if the party dies after the deviſe decla- 
tatory thereof, it ſhuuld lapſe. Feoffments to uſes ate 
conſidered as powers now; they were before the ſtatute of 
uſes; and if it was underſtood, that it would lapſe, the 
caſe of Bret v. Regden could not have been! made a queſ- 
tion, nor argued, as it is in No. that conſequence not be- 
mg alluded tio there. The deviſee is in and claims under 
the feoffment, But ſuppoſe that queſfion of the ſurrender 
was to ariſe; there is a diſtinction, that he is owner of the 
eſtate, and no act of his, which would not deſtroy the 
relation; which holds not in the caſe of other powers, 
So that the caſe of copyhold is diſtin, being an intereſt ; 
and powers coupled with an intereſt are conſidered as pro- 
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ing all the conſequences, attended with all the rules the 
common law ever applied to powers in all the relations of 
it; the perſon exerciſing it being conſideted as a mere 
inſtrument. The fundamental maxim (which the law of 
England allows, though the civil law does not) is, that the 
acts done in conſequence and by virtue of an authority, 
and purſuant thereto, are the acts of the old proprietor, 
and of that day wherein he, in virtue of his ownerſhip, 
delegated that authority: and this maxim the law purſues 
throughout, There are inſtences of this ſort in Na. ſo 15 
H. J. 11 6. referred to in 1 Co. Digge's caſe, and A'bany's ; 
and in 1 Co. 174. what is ſaid of the collateral power of 
B. whether the releaſe ſhould not extinguiſh it, is very 
emphatical, that it does not move from nor under kim, 
ſo that he is a mere inſtrument, and is the reaſon why the 
act of B. cannot affect it. 19 H. 6. alſo, cited in Latch 
43, is ſtrong to this effect; and Tomlinſon v. Dighton, 1 
Sal. 239. and the reaſun why theſe authorities or naked 
powers cannot be aſſigned, releaſed, forfeited, or extin- 
guiſhed, depends on the maxim in 1 Inf. 185. Finch 13. 
and CapePs caſe. 1 Co. of the claiming paramount; fo 
that no act of the deputy or inſtrument, who is to fix the 
proportions, can hurt the appointee; becauſe his title is 
prior to every act; which without any exception will be 
defeated by ſuch relation; and though it is by relation of 
law, it is the ſame as if it exiſted in faQ, as if done im- 
mediately at the former time. Finch 50, In 1 GG. 
176. 6. is an inſtance of relation to the conſideration of 
a covenant z nor does the death of the party affect 
it. Weed's caſe, cited 1 Co. 99. a, A bargain and 
ſale operates not, unleſs inrolled in ſix months: yet, 
if inrolled, it relates, avoiding all meſne acts; fo that 
death of bargainor or bargainee before intolment makes no 
difference. 2 Inf. 674. The judges adhered to the con- 
ſequences of relation, that it ſhould be as if that day; and 
the death of the party has no effect, if within the time of 
relation. So judgments, entered up purſuant to warrant 
of attorney, are good by relation: ſo in aſſignments on 
acts of bankruptcy. Nor is there any exception to this in 
caſe of naked powers, as the preſent clearly is, disjoined 
from any intereſt in the mother; for that would make the 
argument and the rule different; but ſhe is no more than 
bailiff or ſteward, The fund was no part of her ancient 
property; neither moving out of or affecting her eſtate. She 
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can neither gain or loſe by the execution or non- execution; 
nor could ſhe ſell it to a ſtranger z nor take money from a 
child for doing it; which would be ſet aſide as fraudulent. 
This is exactly Tomlinſon's caſe, which was determined to 
be a collateral power; the only difference being, that was 
of land, this of money. It could not go to her reſiduary 
legatee or executor; nor be claimed againſt her repreſen- 
tatives, but the executor of teſtator. Then it is to be 
governed by all the rules applicable to naked authorities. 
The objection is that a legatee muſt be in eſſe, when the 
legacy is to veſt ; ſo muſt a deyiſee and grantee; and on 
that was Bret v. Rigden determined by analogy to grants as 
well as wills. But the anſwer is, theſe are not legatees of 
the mother; having no grant, gift, or deviſe from her; 
ſhe only ſaying that which the teſtator left a chaſm for, 
which fhe fills up. If this appointment had been by in- 
ſtrument in writing, with a power of revocation, (ſuppoſ- 
ing in general that a power of revocation might be an- 
nexed), it is as much ambulatory and revocable until her 
death : and yet though they die in her life, they ſhall take; 
it ſh4ll relate, if ſhe dies without revoking, A will ex- 
ecuting a power is different from a will paſſing an in- 
tereſt; Sir Edward Clere's caſe. The latter muſt be 
a due, legal, proper will; this is not by a proper will, 
for ſhe was a feme covert; therefore it is by the other 
method given to execute this power, an inſtrument in 
writing, and may have a different effe& from a will. 
'The articles on her ſecond marriage have nothing to 
do with this power; taking no notice of the principal 
which ſhe was to appoint, but only the intereſt : ſo that 
this is to be taken as an inſtrument in writing generally; 
conſequently takes effect in the ſame manner, as if ſhe 
had made a common inſtrument without calling it a will, 
appointing theſe ſums to be paid after her death; which 
(it muſt be admitted) ſhe might have done, not calling it 
a will, and might have annexed a power of revocation ſo 
as to enable her to revoke that, and to execute the power 
over again; and this amounts to the ſame thing. The 
reaſon of the rule, on which lapſes are eſtabliſhed (that 
ii is a gift to a perſon not in being at the time it ſhould 
veſt) holds not; that not being the caſe, when it is an 
execution of a power; becauſe they give nothing at all, 
only direct the gift of another. It is ſaid, teſtator intended 
by giving power to execute by will, that, if by will, all 
the doQrine of relation to the creation of the power ſhould 
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be deſtroyed ; and that the mother, when ſhe executed her 


will, intended, if they did not ſurvive, they ſhould not 


take: but neither has he intended it io. The teſtator's 
will is like to be diſappointed by his argument; and all 
the children diſinherited. If he had ſaid only by inſtru- 
ment in writing, ſhe might execute by deed or will; it 
not being in oppoſition to one or the other. If done by 
deed not ſealed or delivered, it would operate as an inſtru- 
ment in writing; ſo of a will: they are words of courſe 
of the drawer of the will. It is begging the queſtion, to 
ſay the teſtator knew that the conſequence of doing it by 
will would be, that if they died before her, it would lapſe, 
and therefore that it muſt be preſumed, he intended it; 
arguing his intent from what 1s the queſtion. He had no 
reaſon to think ſo: when he made his will, there was an 
authority that it would not lapſe, Burnet v. Ilalgrave, and 
none to the contrary. The fund is reverſionary; not to 
take effect beneficially until after her death; the objects, 
all the children he had. Their out-living her is immate- 
rial; it was not in his view or intent, that the gift ſhould 
be defeated by that contingency z nor was it reaſonable : 
the mother was young, and might live as long as ſeveral 
of the children. The reaſon of giving that authority was 
certainly to ſecure their obedience, and keep them depend- 
ent on her; and his adding negative as well as affirmative 
words ſhews, that when the mother made a difference 
among the children, he meant that difference ſhould take 
place. As to the mother's intent, ſhe could not do other- 
wiſe; unleſs ſhe had known what made the argument in 
this cauſe ; that ſhe could have annexed a power. of revo- 
cation to the inſtrument in writing: which, whether ſhe 
could or not, ſeems doubtful. She is confined to the chil- 
dren, and could not appoint two executors vor others. If 
ſhe had intended it, ſhe would have provided for the event : 
whereas ſhe ſurvived ſeveral years, and made no alteration ; 
and meant this diſpoſition ſhould take place. It is objected 
that whatever was the intent of either, the rule of law is, 
that, if it is an appointment by will, it muſt lapſe : but 
no ſuch rule of law is applied to naked authorities, On 
the reaſon of the thing it is no maxim, that the parties 
muſt ſurvive the inſtrument, who is to declare the will of 
another; though there is reaſon for it, where it is the 
perſon's own gift, The time of making a will is material 
to ſeveral purpoſes: as to the power of teſtator, when 
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made under age; ſo as to married women; fo as to the 


thing to paſs. Not that the word having in the ſtatute of 


(73) 


wills is the reaſon; but it goes on intent of teſtator, that 
he did not mean to give more than he had at the time. 
So as to the objects; as to a gift to A. and his children, 
it is material whether he had children at the time or not, 
according to Wild's caſe. Madiſon v. Andrew is different 
from this, the power was fraudulently executed: it was 
not within the power by any relation: beſide, that was an 
appointment to herſelf, and then ſhe ceaſed to be a truſ- 
tee executing a power, which the court will never ſuffer to 
ſtand. Ofe v. Heath is contrary to Burnet v. Holgruve; 
which, though heard by conſent, was a litigated cauſe : 
nor is it applicable; the power there being a modification 
of property, not a naked power; ſo that determination 


might ſtand; and ſo might the caſe of the copyhold : 


whereas this is a naked authority, in which the relation 
holds throughout, and cannot be affected, and it is conſi- 
dered as the act of the day. As to the laſt objection, in 
reſpe& to Lady Morpeth, that, ſuppoſing it had veſted in 
her, ſhe loſt it by non-performance of the condition ; that 
would hold equally if ſhe ſurvived but a little while, and 
did not do it. But one caſe is cited for it; which muſt 
have gone on other grounds. [t is common for teſtator to 
oblige legatees to ſtand by his will, and releaſe within a 
time. The court never thinks the time material, only 
obliges them to make an election after determination of 
the caſes and points; but if they die in mean time, they 
are not to loſe the intended legacies. The condition here 
in ſubſtance is performed; for the releaſe may be given 
by her exccutors, Courts of law hold, that the ſubſtance 
of a condition may be performed; for which there are 
ſeveral caſes in 1 Inft. that by forfeiture of the condition 
the eſtate is not defeated. Beſide it is in nature of a con- 
dition ſubſequent ; the counſel of the executors being firſt 
to tender the releaſe ; which is become impoſlible by the 
act of God. 


As to the ſecondary queſtion, if it veſts in the children, 
it veſts as tenants in common ; which diſtinguiſhes it from 
Madiſen v. Andrew z where, what your Lordſhip went on, 
was, that the words were a joint-tenancy, and it would go 
to the ſurvivors; but here if it veſts, it muſt veſt as a 
thing to be divided. 


Lord 
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As I am ſatisfied what decree I ought to make, it is not 
proper to put it off, merely for the ſake of putting my 
thoughts into better order and method. 


The general queſtion, who has a right to theſe two 
ſums of 2000. and 1 5,000). (as it is computed) appointed 
by the will of Lady Sunder/and, made in execution of a 
power given by the will of her huſband, depends on three 
conſiderations. 1ſt, Whether the repreſentatives of Lady 
Morpeth and of John Spencer, who died in the life of Lady 
Sunderland, can claim, or be intitled to theſe two ſums 
reſpectively? 2d, If they cannot, whether theſe two ſums 
will fall into the reſidue of the teſtator's perſonal eſtate ; 
or accrue and belong to all the children, and the repre- 
ſentatives of ſuch, as are dead ? 3d, If they ſhould belong 
to the children of teſtator ; then to what ſpecies or divi- 
ion of theſe children: whether to all ſuch as were living 
at teſtator's death, and the repreſentatives of thoſe dead, 
” only to thoſe two ſurviving at death of Lady Sunder- 

nd ? 


The firſt depends on two things. Firſt on the power 
and conſtrudtion of the power given by the will of teſta- 
tor; next, upon the act done in execution of that power. 


As to the firſt, the teſtator gave the reſidue of his per- 
ſonal eſtate, ſo as tv ſhew an intent to diſpoſe of his whole 
perſonal eſtate. As it ſtood in the will, it was an abfo- 
lute legacy of 30,0001. to the wife. By a writing indorſed 
on the will, called a codicil, but with no new date, (and 
therefore it may be conſidered as part of the will) teſtator 
reſtrains that general legacy to one for life only, with 
power to diſpoſe of it; which is the ſame, as if the whole 
had been inſerted in the will. This power is undoubtedly 
as large as the teſtator could poſſibly give to her, as to the 
inſtrument by which ſhe was to execute; but not large in 
reſpe& of the objects, as to whom ſhe is reſtrained to 
and among the children. One fide contends, here is no 
gift by the codicil, but to the wife for life with a power. 
The other, that a gift is made to all the children of 
teſtator, ſubject to the power of Lady Sunderland, by ſuch 
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among them, ſo as to exclude ſome, if ſhe pleaſed ; hut 
it not, that ſtill there is a gitt to the childien : but that laſt 
is not the conſtruction of the codicil. M hat was the intent 
of teſtator, in giving this legacy and power, can only be 
collected from the words of the will and the codicil ; and it 
is plain, from both, that his primary intent was to provide 
for the wife thereby. To ſecure the reſpect and duty of the 
children to her, he reſtrains her eſtate, but gives it to none 
but to ſuch as the ſhould appoint. It is admitted, that, if 
taken according to the words, to make any of the children 
take, there mult he an appointment ; but the method taken 
for the defendants to make this a gift to the children, 
is by inſiſting, that to make this preſumed intent of 
teſtator take cffcA, the words may be tranſpoſed. Sup- 
poſe the word ſucbh was tranſpoſed, I cannot ſee how it 
will vary the ſenſe or conſtruction of this clauſe ; for the 
ſenſe and meaning would be the ſame, reſtraining the ge- 
nerality of the foriner words, making it a gitt only to ſuch 
as ſhe ſhould appoint. But there is no colour to make ſuch 
a tranſpoſition. It is true, a court of law as well as of 
equity (and a court of equity has no greater latitude in 
conſtruction of wills, & and tranſpoſing the words thereof, 
than a court of law has) will, to make ſenſe of a will other- 
wiſe inſenſible, and to make it take ſome effect rather than 
be totally void, often tranſpoſe words to attain the intent 
that on the face of the will the teſtator had; which was 
Luxfor{'s caſe, 3 Lev. where the court did not make the 
tranſpoſition to let in more, or defeat the deviſees (which 
in no caſe do I know, that the courts have done) but it was 
to make the limitation ſenſible, the words being inſenfible, 
and to attain the meaning: but in no cale, where the 
words are plain and ſenſible, is a tranſpoſition made in 
order to create a different meaning and conſtruction ; much 
leſs to let in different deviſees and legatees in a will; which 
is a very different thing from the caſe, where the perſons 
to take are certain, and the queſtion is only concerning the 
conſtruction of the words to create the limitation or intereſt 
to he taken. But theſe are plain words: there is no deſig- 
nation to take under this will, but ſuch of the children as 
ſhe ſhould appoint ; and no perſon can be aſcertained under 
this will until ſhe has made ſuch appointment. Indeed the 
words want no conſtruction ; and if the court ſhould put a 
diFerent conſtruction, and tranſpoſe, as contended for the 
defendants (which {till could not do for them) it would be 
making a new will; for teſtator intended none of the chil- 
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dren ſhould take but from the appointment of Lady Sunder- 
land: and in this it is like the caſe cited out of Latch 10. 
Therefore I am of opinion, that by this codicil, or this 

rt of the will compriſed in the indorſement, here is no 
gift to the children of teſtator, otherwiſe than as they might 
take by execution of the power by her ; and — 
the legacy is a mere gift to her for life, with power to dit- 


poſe, &c, 


This leads to the other part of the conſideration of the 
firſt queſtion, viz. the act done by her in execution of the 
power, andthe conſequence thereof. 


She had ſeveral ways to execute it, by deed or inſtfument 
in writing, or by a proper will : but I am of opinon, 
which ever way ſhe took, to make any of the children of 
teſtator take by virtue of it, it muſt be a complete act 
done by her ; and that an imperfect act in execution of this 
power would not make any part of this money veſt in any 
of the perſons to take under it; for it is admitted by de- 
fendant's counſel, there is no purchaſer, no greater merit 
in one than the other ; all being volunteers ; and therefore 
no ground to ſupply any defect in the execution of the pow- 
er. She has choſen to execute it by will: and two of the 
appointees therein dying afterward in her life, the queſtion 
is, what under theſe circumſtances is the effect of the exe- 
cution of the power as tothem ; whether their repreſenta- 
tives can take the ſums ng 462" ? To determine it, one 
thing is neceſſary to be ſettled, viz. the nature of the in- 
ſtrument by which the power is executed. The plaintiff 
inſiſts, it is by a will: the defendants, that it is not by a 
popet will, for that ſhe was a feme covert at the time; 

ut by an inſtrument in writing, which may have a differ- 
ent effect from a will.“ I am of opinion, that this act of 
her's in execution of her power muſt be conſidered as a will, 
and may be truly ſo as a proper will in this cauſe : but if not, 
lil! it may as a writing in nature of a will, and then it will 
come juſt to the ſame thing as to the preſent queſhon. A 
f-me covert may make a proper will, proved in the ecclefial- 
tical court, f with the aſſent of her huſband, according to 
the expreſs reſolution of Marict v. Kinſman, Cre. Car. 219, 
where it came in queſtion upon a bond in pleading. Then, 
whether there has been ſuch aſſent in this caſe, depends on 
the deed of ſettlement made on her ſecond marriage. I am 


®* Wms. 624. 1 Vol. 139. Poſt. 614. 
+ Such aſſent is not required as to her ſeparate eſtate, the being conſidered 
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of opinion, it does amount to a ſufficient aſſent to her mak- 
ing a will concerning this 30,000/. It is ſaid barely to re- 
late to the intereſt : if it had done ſo, when there is an ex- 


preſs recital of the will and codici], and the principal and 


mtereſt ariſe under that will, and ſhe was only to take the 
intereſt, I ſhould have thought, it was an aſſent to a com- 
plete will: but it goes farther ; for the word improvement 
docs not take in intereſt only, but improvement of the ca- 
pital, which is part of the principal, and would go to be 
divided as the principal; for it is eſtabliſhed, that the in- 
creaſe and riſe in value of the principal ſhall go to the prin- 
cipal, and not go to the tenant for life in being. But, ſuppoſ- 
ing this not a proper will, ſtill it muſt be conſidered as an 
inſtrument in nature of a will ; which ſhall have the ſame 
conſequence as if a will, according to the conſtruction of the 
court. Then taking it cither way, as a proper will or in- 
ſtrument in nature of a will, I am of opinion, that neither 
the repreſentatives of Febn Spencer or Lady Morpeth could 
take any thing by this execution of the power, unleſs it 
veſted in their te'lator or inteſtate, only derivatively, and 
through them. It is certain, that an executor of admi- 
niſtrator cannot take by virtue of that repreſentation any 
thing, but what firſt veſted in the teſtator or inteſtate : 
which brings it to the queſtion, whether by this execution 
of the power any thing veſted in them in their lives. It is 
plain, that by virtue of a will or inſtrument in nature of a 
will, no legacy or gift can veſt till death of teſtator; and 
admitted, that if this was a gift of Lady Sunderland anda 
legacy from her, ſo that the children were to take by or 
under her, it would he ſo; ſor then it is admitted, the will 
ie not complete till death of teſtator : but it is inſiſted, that 
this being in execution of a power, nothing is taken under 
the inſtrument, by which the power is executed, or under 
the perſon executing, but under the giver of the power, and 
as legatees in the will of the teſtator: which is true to 
certain purpoſes, but holds not to the extent contended 
for on the part ol the defendants, that is, not to ſhew that 
theſe two lezacies or ſums of money veſted by virtue of the 
execution of this power in the children in their lives; for to 
that only can it he material. There is no caſe, where that 
has been ſaid to be under a will; whether that will operates 
hy way of giving a legacy or intereſt derived from the teſ- 
tator in that will, or by way of execution of a power, or 
inſtrument in nature of a will, which is the ſame ; for ſtill 
it is a teſtamentary ad, and the law ſays, that a teſtamen- 
tary act is only inchoate during life of teſtator, from whoſe 
death only it receives perfection: being till then ambulato- 
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ry and mutable, veſting nothing, like a piece of waſte pa- 
per, according to the doctrine in Bret v. Rigden, in Ple. 
where Manwood does not argue, that the will could have 
effect during life of teſtator, but only that the heir ſhould 
take hy purchaſe as deviſee in the will, that the will might 
take ſome effect. The caſes put for the plaintifF are very 
material, viz.of a will of land in execution of a power, and 
the word will generally uled, (which beiore the ſtatute of 
ſrauds would be ſufficient, if it was a will not executed by 
any witnefles) * it is determined, that a will to paſs lands 
by virtue of a power muſt have the requiſites in that ſtatute. 
It is the ſame as toa power toappoint perſonal eſtate by will; 
unleſs there are other words, which are contended tor to 
give a larger manner of executing the power, it mult be 
ſuch a will as will paſs perſonal eſtate. So is the caſe of 
copyhold lands very material ; not that there js any autho- 
rity ; but as it is a thing, which muſt have often happened. 
Copyhold lands are ſurrendered to the uſe of a will; the 
ſurrenderer makes a will, and appoints the uſes thereof: + 
the law ſays, the lands paſs by the ſurrenger,and the will is 
only directory of the uſes : though the lands are ſo appoint- 
cd, if the appointee died in lite of teſtator, it was never 
thought he could take benefit of it: which muſt have of- 
ten happened, conſidering the number of ſuch wills: F and 
vet it was never contended, that it would veſt in appoin- 
tee dying in life of teſtator ; becauſe the act was not com- 
plete 5 it being no will till his death; and conſequently at 
the time it ſhould veſt, there is n» perſon to take. So if a 
power is given hy deed to appoiat lands by will, and the 
perion, to whom the power is given, makes a will, and 
gives the lands to A. and his iſſue ; the law ſays, that, 
though ſuch appointce takes under the power, yet the exe- 
cution of the power being by will, it ſhall receive the ſame 
conſtruction as if a deviſe of lands, viz. an eftate-tail. So 
it it had been to A. for ever, that would have been an eſtate 
in fee. It was never doubted, but that the conſtruction of 
the words would he the ſame exactly, as if he took ſtrictly 
and properly under the words of a will; and indeed it is re- 
pugnant to the nature of the inſtrument, that any perſon 
ſhould take, or have any thing veſt, by will in lite of the 


2 Wm. 258. 2 Eq. Ab. 763. 2 Vern. 398. Poſt. 366. 

+ Copyhold ſurrendered will paſs by will, not duly aticſted to paſk lande. 
2 Kkrown, 58. | 

f The title to copyhold land relates back from the time of the admittance tn 
the furrender, a againſt all perſons but the Lord, to that ſurrenderee may recy- 
ver in ejectment againſt ſurrencerer, on a d miſe laid between the times of ſur- 
1: nder and admittance, the ſurrenderer being confilered as © truſtee for ſurreu- 
derce, Durn!. aad Laſt, 629, | 
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teſtator : and every perſon claiming under the execution of 
a power, muſt claim not only according to the power, but 
the nature of the inſtrument hy which that power is exe- 
cuted ; and therefore a will in execution of ſuch a power 
(ſuppoſe it was of lands) would be alterable or revocable ac- 
cording to the ſtatute of frauds by cancellation or any of 


thoſe methods, as a proper will would be; becauſe it is the 


nature of the inſtrument which cauſes that. Suppoſe ſuch 
a power was to he executed by deed only, it might be as 
well ſaid, that the party to take under the execution of that 
power ſhould take by an incomplete deed ; as in this caſe by 


a wiiting not complete till death of teſtator ; there being as 


great an imperfection in one caſe as the other. If this was 
to be taken as an inſtrument in writinz generally, and to 
have the ſame effect as if ſhe had made ſuch a commen in- 
ſtrument without calling it a will, appointing this payment 
a'terher death, as has heen argued, that would change the 
nature of the inſtrument, and the intent of Lady Sunder- 
land : the conſequence would he, that it would be irrevo- 
cable; for it is revocable only by the nature of the inſtru- 
ment itſelf : but turn it into another inſtrument, neither a 
will or inſtrument in writing in nature of a will, it is not 
revocable ; for it is determined, that notwithſtanding un- 
der ſuch a power the might have executed it to/res quotres, 
have reſerved a new power to herſelf, and might revoke, 
yet if ſhe does not reſerve a new power, it is irrevocable ; 
which was the reſolution of all the judges in Hele v. Bond in 
the Houſe of Lords. There Hele had a power in a deed to 
revoke, and appoint new uſes, as often as he pleaſed : he 
cxecuted a deed, and revoked ; and ſo a ſecond and third 
time; and the queſtion was, whether this laſt revocation 
was good ? It was held not good for want of an expreſs 
revocation ; that this power amounted to no more than a 
common power of revocation expreſſed in a great number 
of words; and therefore the party could not revoke totiet 
quoties by virtue of this original power of revocation : but 
it enabled him to inſert a new power of revocation, if he 
pleaſed ; which not having done, he had executed his pow- 
er. Soif I ſhould hold this paper to be neither a will nor 
inſtrument in nature of a will, it would be an inſtrument 
irrevocable by her ; which would undoubtedly be contrary 
to her intent. It 1s only revocable from being a will or 
in nature of a will : and if fo, it is equally incomplete till 
her death; conſequently nothing could veſt in either of the 
legatees till her death; at which time, it is a principle of law, 
there muſt be a donee or appointee to take : whereas here 
they were not then in rerum natura, and conſequently no 


legatee, 


in the Time of Lord Chancellor Harpwicke. 


legatee, donee, or appointee, (call it which you will) to 
take at t' e time the thing was to veſt. From this conſtruc- 
tion of this paper the caſe in Hab. of Kibbet v Lee is materi- 
al, viz. that this, whether as a will or inſtrument in writ- 
ing in nature of a will, is a declaration in law of Lady 
Sunderland, that it ſhould take effe only from her death. 
But to this it was ſaid, that in the preſent caſe it 1s other- 
wiſe : becauſe the appointee muſt take under the power, 
and asif named in the power ; and that it wasa gift of the 
teſtator in his will, ſhe being only an inſtrument : that the 
whole reverts hack to the power, under which merely they 
tike ; which relation will over-reach the death of theſe two 
parties, both being living at the death of teſtator, and then 
it may be conſidered as veſting inthem in their lives; which 
I deny. I admit the principle, that, where a perſon takes 
by execution of a power, whether of reality or perſonalty, 
it is taken under the authority of that power : but not from 
the time of the creation of that power. There is no caſe, 
that the relation ſhall go back for that, which is quite of 
another nature: and that is the point, which muſt be con- 
tended for here, that they muſt take by relation ſo as to 
make them take from the time of the creation of the pow- 
er; for which there is no authority: and that would be un- 
reaſonable. The meaning that the perſons muſt take un- 
der the power, or as if their names had been inſerted in the 
power, 1s, that they ſhall take in the ſame manner as if the 
power and inſtrument executing the power had been incor- 
porated in one inſtrument ; then they ſhall take, as if 
all, that was in the inſtrument executing, had been expreſ- 
ſed in that giving the power. So is it in appointments of 
ules. Ita feoffment is executed to ſuch uſes, as he ſhall ap- 
point by will; when the will is made, it is clear, that 
the appointee, ceny que uſe, is in by the feoffment : but 
has nothins from the time ol the execution of the feoffment 
ſo as to veſt the eſtate in him. The eſtate will veſt in him 
according to the nature of the act done, and appointment 
ot the ute, from the time of the teſtator's death. This 
therefore is not a relation ſo as to make things veſt 
from the time of the power, but according to the time 
of that act executing that power; not like the reter- 
ring back in caſe of aſſignment in commiſſion of hank- 
ruptcy : that is, by force of the ſtatute, andto avoid meſne 
wrongful acts. The caſe was 1. of a bargain and ſale; 
which was ſaid to be like this o 
ture of a will. A bargain and ſale, when acknowledged 
and inrolled, has relation to the time of execution; and if 
the grantee dies within fix months, and afterward it is ac- 
knowledged 
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knowledged and inrolled, it is good: that is, becauſe it is 
a collateral act required by act of parliament, and not ariſ- 


ing from the nature of the inſtrument itſelt. Conſider the 


conſequence, if this was otherwiſe: that by ſuch a will or 
inſtrument in nature of a will, executing ſuch a power, any 
thing ſhould be held vcſted in teſtator's life, and that the 
reference to the power ſhould not only be a reference 
to the ſubſtance of the power, but to the time of creation; 
it might he as well ſaid, that Lady Sunderland might have 
appointed this money to them, it they had died belore her 
making the will; for it is juſt the ſame thing; and the 
caſe of the bargain and ſale, if applicable, would hold 
equally ; then the conſequence would be, that ſhe might 
exccute this power by giving all, or greater part to herſelf; 
for ſhe was repreſentative of her ſon Wi/liam, who died be- 
fore her will; and it would be abſurd, that powers of this 
kind ſhould be executed for benefit of a perſon dead at the 
time of executing. But it is contended, that there is a 


great difference hetween powers; and that this ſhall have 


Naked pow- 
er« conſtrued 
ftriatly : 
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effect in this manner, becauſe it is a naked power, theſe 
ſums being never part of her property, who was only an 
inſtrument: ſo that whatever execution, it would have 
this effect, though contrary to the nature of that paper it- 
ſelf: that the quality and nature of the will ſhould be out 
of the caſe, and conſidered barely as an inſtrument in 
writing : though it is allowed, that where a power 1s cou 

led with an intereſt, the party ſhould be conſidered as diſ- 
poling of the intereſt, and it ſhould have another effeQ#®, 
This is the firſt time, I have heard, that the execution of 
naked power ſhould be conſtrued more favourably than 
that of powers coupled with an intereſt. The rule of law 
is otherwiſe 3 becauſe the party there in ſome meaſure parts 
with his own property, as a kind of dominion he has over 


the eſtate, thoſe powers being conſtrued liberally; but naked 


powers always ſtrictly. It is farther aſked, where is the dif- 
terence ? That it being admitted, ſhe might have done this 
by deed or inſtrument in writing, not calling it a will, and 
might have annexed a power of revocation ſo as to enable 

er to revoke that, and to execute the power over again, 
this amounts to the ſame : but that is not ad idem. If ſhe 
had executed this power by deed or inſtrument in writing, 
though with a new power to herſelf, the conſequence would 


be, the inftrument was complete in itſelf ; the thing would 


have veſted from the time ot the execution of that inſtru- 
ment; and the power of revocation would have no effect 


® Vol. 1. 306. 
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but to leave it mutable during her life. But there is a vaſt 
difference between a deed or inſtrument with power of re- 
vecation and a will. The firſt is a complete act: a will not 
ſo, death being neceſſary to the completion, as well as to 
make the thing paſs: and really, if in qu.ſtions of this 
kind ſuch execution of powers by will were to have this 
conſtruction, and to make any thing veſt in the teſtator's 
life, ſo that a perſon dead at the conſummation of the 
will might take thereby; in nineteen eaſes out of twenty it 
would be contrary to the authority of the power, and intent 
of the perſon executing ; (this I mean in general, not as to 
the preſent caſe) for conſider, what a perion does, when 
making a will : Lady Sunder/and muſt know, that ſhe ran 
no hazard, becauſe the inſtrument was revocable till her 


death; but if a court of juſtice ſhould, contrary to the 


nature of the inſtrament hold, that, though the par- 
ty dies in the life of the perſon executing the power, it 
will veſt in the executor or adminiſtrator, that may be in a 
mere ſtranger both to the author of the power and the per- 
ſon executing: I hat would be the conſequence ; like the 
caſes of wills obtained from young perſons by ſurpriſe; as 
from a young lady at a boarding-ſchool (an — ring of 
which I rememher in this court) the maſter getting her, 
ſhe being above ſeventeen, to make a will, and him exe- 
cutor : ſo if this would be good notwithſtanding the dying 
in life of teſtator, it would make it go to a ſtranger. But 
it is ſaid, this has been determined, that ſuch an execution 
of a power by will may be good to make it tranſmiſſible to 
the repreſentatives of the perſon dying in life of teſtator; 
for which is cited Burnet v. Helgrave ; and if it had not 
heen for that, I ſhould not have ſpent ſo much time about 
this. But if that caſe is conſidered, it is no authority 
againſt the opinion now given, or that, I gave, in Ole v. 
Heath ; for there the perſon executing the power was not 
limited in reſpe& of the objects. It was a general power, 
to ſuch as ſhe ſhould appoint. She appointed to her ſe- 
cond huſband, who died in her life, and made her execu- 
trix, ſo that it was really come back to herſelf, and her 
repreſentative claimed it under the exechtion of the power. 
That was a caſe to tempt a court of juſtice to go as far as 
poſſible to make it good ; becauſe it was come back tothe 
perſon, and the.ſame thing as if given to her own benefit; 
and the court only ſupported that in her, Which was really 
originally given for her benefit. It was no doubt in her 
power to appoint her executors originally, if ſhe pleaſed ; 
becauſe ſhe might do it to any perſon whatever; and there 
the court might conſider that word executers ſo as not » 

take 
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take by repreſentation, but as a deſcription of the perſon 
to take ; and there is ſomething in the caſe which favours 
that. It is imperfectly reported in Ex. 4b. Exccutors 
may certainly be made uſe of either in a deed or will 
as diſtin and ſeparate perſons from teſtator; which 
is the caſe of a ſpecial occupant, 2 Kell. Ab. 151, where 
the executor ſhall be ſpecial occupant ; which thews, exe- 
cutors may take by that name as diſtinct perions, and 
not in repreſentation of the teſtator. The court cannot 
be ſure, on what Lord Harcourt went in that caſe: yet 
there was room for that from the words: and always were 
to he taken there to ſupport it, as it was to be conſidered, 
as if originally given tor her benefit. But whether that 
be ſo or not, it is a ſingle authority; and was a cauſe heard 
by conſent ; which certainly weakens its authority; as it 
proves it in general not to be ſo fully conſidered ; and 
commonly there is a diſpoſition in the parties to give way 
to what the court thinks equitable : nor 1s there that oppo- 
ſition as in other caſes, Therefore on the whole upon 
this firſt point, I am of opinion, nothing veſted by this in- 
ſtrument in Fehr. Spencer or Lady Morpeth during their 
lives, and conſequently nothing is tranſmiffible to their re- 
preſentatives: and to make it do ſo would be contrary to 
the principle of law, that the perſon muſt be in being at 
the time the thing is to veſt. 


Which brings it to the next queſtion, whether theſe ſums 
will fall into the reſidue of teſtator's perſonal eſtate, or ac- 
crue to his children? And, whether it ſhall accrve to all 
his children and their repreſentatives, depends on the queſ- 
tion at firſt conlidered, the conſteuc ion of the clauſe in the 
codicil, viz. whether any thing is given to the children of 
the teſtator es nomine, otherwiſe than by deſcription of ſuch 
as ſhe ſhould appoint to, and conſequently nothing to veſt 
in them abſtrated from her appointment. It would be very 
difficult to determine, in what they ſhould take, or how it 
would veſt, it that was to be the caſe. The proportions as 
well as the gift were to he ſettled by Lady Sunderland, who 
has given in her life ſeveral parts to ſeveral of them. What 
ſhares were to veſt? Were they to take as joint-tenants ? 
that is denied by the repreſentatives of the deceaſed chil- 
dren; becauſe that would exclude them, and make it to 
the ſurvivors. If to take as tenants in common, what are 
the ſhares ? The ſettlement of the proportions and ſhares 
was to be by Lady Sunderland. None can fake as tenants 
in common of uncertain, though they may of unequal 
ſhares : and if there was any thing in this ſo as to EY 

them 


r w r © Vw oor am | 0&5 &/ mm ow : as 


dd ——ꝛ—ꝛ—ꝛ th . 


9 LE 4 _—_— bad 1 „ * 


in the Time of Lord Chancellor HAR DWIickx. 


them take as children of the teſtator, I ſhould incline, that 
they ſhould take as joint-tenants, and conſequently it ſhould 


ſurvive. No words of diviſion or diſtribution are made uſe 


of hy the teſtator but hy way of reference to the diviſion and 
diſtribution to be made by Lady Sunderland : lo that it is 
part of her power only, and not diſtinct from her power, 
that imparts a diviſion between them as tenants in common. 
And how could it be? If all were to take this remaining 
17,000 /. equally in proportion among them as tenants in 
common, there would be an unequal proportion thereby 
among them; for Lord Rzbert's ſhare, having 6000/7. given 
him, would be made more; which would be contrary to the 
conſtruction attempted on this. But I tound myſelt on this, 
that this is no gift to the children; and conſequently the 
children cannot take as ſuch. The next queſtion then is, 
if the reſiduary legatee can take it; for then the plaintiff, 
repreſentative of his brother, ſtands in his place, and will 
be intitled ? The objection to this is, that the exception 
takes out of the reſiduary bequeſt this whole 30. 00014. be- 
ing indorſed in his hand ; therefore contended, that it muſt 
he conſidered, if not well appointed, as ſomething undiſ- 
poſed of by the will of teſtator, and conſequently muſt be 
diſtributed. But it has not been mentioned, how it ſhould 
be diſtributed ; for if ſo, the mother muſt come in for one- 
third part of that diſtribution : whereas the counſel for her 
executrix have not inſiſted thereon: nor can it he contended 
that the intent was to leave it in her power to make no ap- 
pointment, and ſo be intitled to one-third ; which would 
be the conſequence, if this was the conſtruction. Not that 
| ſuppoſe, the teſtator had any diſtruſt in her: and ſhe has 
acted very honourably, giving away part in her life: but 
the putting this caſe ſhews, no preſumption can be of that 
kind. But if the will is fo, it muſt have its effect. Here 
is a clear intent in this will to make a diſpoſition of his whole 
perſonal eſtate; and it is pretty ſtrange, if that ſhould be 
the conſtruction, that, where one has made a reſiduary lega- 
tee of all the reſt, he ſhould die inteſtate as to part. There 
may be poſſibly ſuch a caſe : and for this was cited 3 Will. 
40. But this differs widely from that; which was a reſer- 
vation of particular ſpecific things, as goods, &c. conſe- 
quently the things themſelves were abſolutely taken out of 
the wy Pooch bequeſt ; and the court thought, there was 


no ground to inſert them in it. That is not the caſe here: 
the teſtator has given this legacy by his will. Suppoſin 
Lady Sunderland had died in life of teſtator, that 30, ooo]. 
would have gone into the reſidue as lapſed notwithſtanding 
this exception. No legacy at all is given by the _— 
0 


(82) 


(83) 


CASES Argued and Determined 


he has reſtrained his wife's legacy, which was abfolute, to 
a gitt for life only; but no legacy. Suppoſe it was to be 
conſidered as a legacy, what does it import? Not the thing, 
but the intereſt given in the thing. That intereſt he has 
given to his wife for life, and atterwards to ſuch as ſhe 
ſhould appoint, according to ſuch eſtate and interc{t as ſhe 
ſhould appoint. Suppole it was a reſiduary deviſe of real 
eſtate, and except thereout ſuch deviſe as ſhall by codicil, 
c. and he ſhould by codicil make a deviſe for life: the in- 
tereſt is only taken out ot the reſiduary deviſe ; there the 
word legacy anſwers to the word deviſe. Beſides this is ſay- 
ing no more than the law implics : it is doing nothing by 
this exception. If a man gives all his perſonal eſtate, it 
leaves it open to the codicil ; which, if made, ſhali ſuper- 
ſede ; this exception therefore ni oferatur. It is like Hel: 
v. Bond : there was a power, which migiit be revoked toties 
quoties; and theretore it was faid, there might he a ſecond 
revocation thereby : but the court held otherwiſe ; that it 
was only ſaying by a circumlocution of words, what the 
law would conſtrue the effect: fo here, it is only taking 
out of his reſiduary deviſe ſuch an intereſt, as he ſhould give 
by his codicil ; which the law would have done for him. 
Suppole by the codicil he had given the 30,00c/. to Lady 
Sunderland, for life, without ſaying any thing of the pow- 
er: the refiduary intereſt therein would undoubtedly have 
gone to Lord Robert after her death, and eſpecially when 
it comes in by the way of lapſe. An executor or reſidu- 
ary legatce ſtands in the ſame light as an heir, ſo as to take 
ſomething falling in without the intent of the teſtator, as by 
operation of law. But the negative words are inſiſted on, 
that this 30,000. is given for no other uſe or purpoſe what- 
ever. I cannot conſtrue theſe words in that manner: but 
that they are limitations or reſtrictions on the power of 
Lady Sunderland : and, if taken in the large ſenſe, it would 
make it caduceary ; which none can do with his property, 
jo as to make it go to none whatever. No one can ſay, 
his lands ſhall not go to his heirs; who ſhall have them 
notwithſtanding. So of perſonal eſtate, one cannot fay, 
his executor nor his next cf kin ſhall not have it; for he 
ſhall, notwithſtanding, by the law. So that this is by a rea- 
ſonable conſtruction to reſtrain Lady Sunderland, that ſhe 
ſhould not have power to appoint but to his own children. 


Conſequently theſe lapſed legacies will fall under the re- 
ſiduary bequeſt to the plaintiff as repreſentative of his bro- 
ther : and there muſt be a decree for payment, and account 
of intereſt from the death of Lady Sunderland. A 
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The next morning his Lerdſbip ſaid, he had forgot to take 
notice of the caſes cited for defendants ; but that one an- 


ſwer to them all was, that they were all caſes, where the 
bequeſt amounted to a legacy to all the children: as where 


it was to be divided among all my children” it amount- 


ed thereto, being ſtill legatory words, whether it was by 
the word give or deſire; and the perlon would be obliged 
by the court to give ſomething to every one of the children 
conſequently only the proportions were entruſted to the ap- 
pointor ; the objects were fixed. 


Horſley verſus Chalorier, December 4, 1750. 
At the Rolls. Sir John Strange; Maſter of the Rolls. 


WILLIAM HORSLEY by will“ 23d September 

1727, gives 200/. to the younger child of his ton 
William, or if more than one, then to ſuch younger children, 
equally to he divided, and to be paid at their reipective ages 
ot twenty-one; and if any dies before twenty-one, then 
to ſurvive to the others; and for want of ſuch younger 
child or children, or their not attaining — then 
the 2001. to go to the eldeſt child of his ſon William to be 
paid at twenty-one. 


The plaintiff Anne and defendant Ellen, daughters of 
William the ſon, were both bornin life of their grandfather, 
and both come of age: and the queſtion was, whether it 
fhould be divided between them, or whether Mary, who 
was born after teſtator's death, ſhou!d be let in for a third 
equally with them. 


For which was cited Graves v. Boyle, 27 Fuly, 1739, 
where an after-born child was let in; and Mallifen v. An- 
drew, 21 Nov. 1747, and if the teſtator had been aſked, if 
he did not mean, that any child of William born at any time 
ſhould have a ſhare, he would have anſwered yes, as in Pls. 
on the conſtruction of an act of parliament. 


Againſt this Coleman v. Seymour, 24 Hb. 1748; where 
3000!. deviſed to younger children of his daughter; the el- 
der ſon dying after the teſtator, the other became elder, 
yet was held entitled ; the right veſting at death of teſtator 
m thoſe children then in being, and could not be deveſted. 
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Maſter of the Rolls. 


There are no words in the will denoting a deſign to take 
in any after-born children: whereas it is common in wills 
of this nature to ſay to the children of his ſon horn or to 
© be born.” That method in Plo. is a proper way ot try- 
ing it; and poſſibly, if the teſtator had been aſked the queſ- 
tion in the manner inſiſted upon, he might have anſwered 
ſo: but put the queſtion the other way, that the teſtator 
had been told, he had expreſsly fixed a time, when it was to 
he paid, and had been aſked, did he mean, that notwith- 
ſtanding by any conſtruction on his will the children might 
ſtay till forty or fifty years old, he certainly would have ſaid, 
he did not: yet that would be the conſequence : for till the 
death of Willizm it could not be ſeen, who would be entitled, 
and when any attained twenty-one, they could not demand 
any thing, which would defeat the end, that they ſhould be 
accommodated with this when moſt heneficial to them, at 
twenty-one. The law ſees no impoſſibility of having chil- 


dren at any number of years; and the not keeping demands 


ot this fort open has very properly induced the court to con- 
fine this to ſuch children, as were in being at death of teſ- 
tator, when the number 1s known, and the proportions they 
are entitled to, and the time when to receive it. In that 
light every wo d of the will will have its true and pro 
effect: it will veſt in them payable at a future time; which 
time cannot he defeated. By the other conſtruction none 
of theſe children, in whom it veſted, can know what they 
are entitled to. Coleman v. Seymour is a ſtrong caſe for this; 
and the more material as the lateſt. It goes farther; as 
ſtated, there was no direction, when it was to be paid: it 
ſhervs, the intereſt was conſidered as deviſible between the 
younger children at death of teſtator, though afterward one 
came not within that deſcription. In Graves v. Boyle, no 
time was mentioned, when the legacy became payable; 
he e it is peremptorily and repeatedly mentioned : and there 
the daughter had time during life. In Madiſon v. Andrew 
it was not to goover, till all the children ſhould die, which 
makes it different. Principally therefore to avoid the in- 
convenience from keeping children out of this proviſion 
expreſsly appointed to he paid at twenty-one, it is conſtrued 
veſted in thoſe living at death of teſtator, and cannot go 
farther. . 


Another queſtion was, whether there ſhould be a perſon- 
al decree on defendant Chaloner as executor for er- 
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of this 2007. or it ſhould be ſent to the Maſter on an enqui- 
ty into the aflets ? | 


Maſler of the Rollt. 


Conſidering the great length of time fince teſtator's death, 


it might be very difficult now to make a ftri& proof of 
aſſets; therefore the court would do very right to = hold 
of any reaſonable opportunity: yet if there were no circum- 
ſtances to make him liable, ſuch account mutt be taken. 
But conſidering the acknowledgments by him, ſuch an in- 
dorſement by him of a receipt of aſſets, (which would be 
ſufficient at this diſtance of time and difficulty of travelling 
through an account of aſſets, and no complaint of impo- 
ſition upon him) next an expreſs declaration by him, put 
out hecauſe not payable immediately, and that it was rea- 
dy at twenty-one; ſhall I after all this ſend it to an account, 
whether he has done himſelf an injury by an account ſtat- 
ed under his own hand, produced by him, and a deliberate 
act? * It is true, on circumſtances the court will not pin 
down an executor to an admiſſion of aſſets, as if the mone 
is in bankers hands; the beſt bank in England may Fail 
and that undoubtedly will not bind him. But he mult make 
a caſe for it, if he will get over ſo ſtrong an admiſſion; he 
muſt prove that miſtake, that the circumſtance on which 
he built his admiſſion failed. The bare payment of intereſt 
by executor will, in many caſes, be evidence againſt him of 
admiſſion of aſſets ; that however is only charging him by 
way of argument, that he had the money, becauſe he paid 
intereſt 3 here is expreſs acknowledgment. There muſt be 
a perſonal decree againſt him; + and as it has been out at 
ntereſt, which was never applied for their benefit, he muſt 
account for intereſt from their reſpective times of coming 
of age; + anda circumſtance of miſbehaviour, his obtain- 
ing a releaſe without any conſideration, will warrant the 
court to decree him to pay coſts. 


o Such admiffion waved by pliatiff going on to an account of aſſet", and 
procuring a 1eceiver to be appointed. 1 Brown 484. 

+ Executor, retdining money of his teſtator without accounting for a long 
we, and employing it in his trade, hall pay intereſt, and if be does not 
tpply 1t to the uſes of the will; or bring it into court, it will be preſumed be 
made uſe of it. 1 Brown, 359. Adminiſtrator ordered to pay intereſt for mone 
n his hands, of which he made intereſt ; 1 Brown, 375, Same — 
tHenee of a bankrupt keeping money in his hands, 1 Brown 384. 

Ii Vol. 126. 1 Brown 362. 4 
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. Eyre verſus Eyre, Dec. 4, 1750. 


NEGOTIATION was entered into between the 

plaintiffs and R ber? Eyre, for the loan of money to 
him, but he died in the Ea/t-[ndies. The plaintiffs not 
knowing of his death, advanced the money afterwards, and 
paid it to his agent Lock, who remitted it in bullion to the 
Eaft-Indics. It was received there by his executors, who 
remitted it back to England, to the executor of his father 
Chriſtofber Eyre. 


This bill was againſt the executor and reſiduaty legatee 
of Cbriſtepber, to demand this as a debt from him only, and 
not againſt the eſtate of Robert, who, not being alive at the 
time, could not be made a debtor for it by an act ex oft 
facto; but the perſon into whoſe hands it came finally, was 
accountable for it, and could only be debtor to plaintiffs. 


7 For defendant : This demand ſhould only be againſt the 
aſſets of Robert, on whoſe credit it was advanced. If the 
agent. of Robert, in whoſe hands it was, had failed, Robert 

or his eſtate muſt have borne the loſs : it was a perſonal con- 
tract, entered into in life of Robert, which from its nature, 
was executory, as it would take conſiderable time before it 
could he carried into execution; and if otherwiſe, it would 
hurt commerce with that country. If loſt in its paſſage, it 
would not have been at the riſk of plaintiffs, but of Robert, 
inſured in his name, and conſigned over to him. 


Loxd CHANCELLOR- 


There was no agreement by plaintiffs to make this a 
loan during life of Robert, nothing importing a contract. 
His death was a revocation of the authority of Lock, in reſ- 
pect of the contract; becauſe there cannot be a loan to one 
after his death; therefore it will not have the effect of notice 
to make Lect a wrong doer. Then Leck could only receive 
it to uſe of plaintiffs. Suppoſing the plaintiff can make 
Lock, or the executors of Robert in India, (for I would go 
as far as I can to aſſiſt them) debtors for this by their at- 
firmance of Lock's act, ſo as to make it had and received by 
them, by their agent Lock, to uſe of plaintiffs ; how can 
plaintiſſs make Chriſtopher a debtor for this ? It is a mere 
—— at law; and it you think you have a foundation 
or it, you mult try it. X | | 


Gower 


) 
| 
) 
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Gower verſus Mainwaring, Dec. 5, 1950. 
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Caſe 32. 


O HN MAINWARING exec ted a deedin truft, Poſt, i; Dee. 


by which the truſtees were to give the reſidue of his 
real and perſonal eſtate among his friends and relations, 
where they ſhould ſee moſt neceſſity, and as they ſhould 
think moſt equitable and juſt. He was then eighty- four 
years old, declining in health, and had living two ſons, two 
daughters, and a wife. One fon died in his life : Catherine, 
one of the daughters, with her then huſband Carrington 
carried him away from the reſt of the family to another 
place, and prevailed on him to make a will, giving the whole 
ſurplus of his real and perſonal eſtate to Currington, 


Two of the truſtees being dead, and the third refuſing to 
ad, this bill was brought by Catherine, executrix of her 
huſband, among other things to have the benefit of this 
will of her father. Her brother Gilbert brought a croſs 
bill to have the truſts of the deed carried :nto execution, and 
to ſet aſide the will. 


For plaintiff: This deed intended to put a diſcretionary 
power in the truſtees ; the objects are very general, not 
confining it to children. Had it been to relations only, the 
court has indeed, in many inſtances, reſtrained it to the rule 
under the ſtatute of diſtribution: but it is not ſo. It is 
doubtful what is meant by the expreſſion of friends. Then 
the truſtees not acting, this muſt be conſidered as unap- 
pointed, and can be only a reſulting truſt or power to donor 
himſelf, which he might diſpoſe of by will, and which he 
has done. If a feoffment to uſes, the power would reſult, 
if no appointment. Sir Edward Clere's caſe. So it to ſuch 
truſts as he ſhould appoint, and no appointment. The que- 
tion is, whether the court can ſubſtitute itſelf in the place 
of truſtees having power to act diſcretionarily ? In Brere- 
ton v. Brereton, 13 July 1738, a marriage - ſettlement, pro- 
viſo if the huſband, his heirs, executors, or adminiſtrators, 
with approbation and good liking of two truſtees, ſhould ſet- 
tle lands of 80. per ann. to the ſame uſes, then that ſettle- 
ment to be void: the elder ſon and heir applied to the truſ- 
tees to conſent, that on ſettlement of an eſtate of equal value 
the former ſhould be void: the truſtees would not conſent ;- 
without which it couid not be good in point of law: a bill 
was brought to compel their conſent; Your Lordſhip held 
that it could not be done, and that a bill of that kind againſt 
truſtees, who had a diſcretionary power to conſent or not 

Was 
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was never admitted. A court of juſtice cannat look with 
the eyes of the truſtees. In Dr. Potter v. D. Chapman a 
power to preſent to a living was diſcretionary ; your Lord- 
ſhip held, it devoIved not on the court; that it was veſted 
by a perſon who could veſt it in one of the objects within the 
power; and would not controul it, though it ſeemed indiſ- 
creetly exerciſed. Donor might have exercifcd it himſelf 
again, it truſtees had refuſed to accept; and it is the lame 
now they refuſe to act. He has deviſed it, under which 
plaintiff is entitled, and from the bounty of a parent. 


For def-ndant ; This deed was a fair and prudent act to 
oe any temptation in making a will and any j-alouſies, 
he icheme was propoſed and approved by plaintiff and her 
huſband, and in his handwriting, and tallies with the deed ; 
ct he afterward carries him away, and gets him to difin- 
Peri his heir, and give the whole to the huſband of his 
daughter, who had 1200. portion. Death of truſtees would 
not totally deſtroy the truſt. The third truſtee chuſes to 
decline from age and infirmity, and no otherwiſe refuſes. 
It is veſted in them in point of law; but on a truſt and con- 


fidence which is imperative; not a power which may or 


may not be exercited. They ought to execute; and this 
court will oblige them, being only inſtruments. It is re- 
quired that the heirs or executors of ſurvivor ſhould do it; 
ſo that it is not a perſonal diſcretion, but the common caſe 
of all imperative truſts, and to continue. It is ſaid the word 
friends railes a doubt; but in Cheſbire, where this was done, 
it is ſynonymous with relations; and fo all over the Nerth 
of England: and it is the language of St. E. 1. that admi- 
niſtrat:on ſhould be to the next friend. It muſt mean rela- 
tions here, thoſe who have a claim from equity and juſtice, 
his family. The meaning certainly was to divide it among 
children and grand-children. Caſes have been determined 
ſtronger than this, where upon truſtees not acting, it de- 
volves on the court. On à will to diſtribute a reſidue to 
poor diſſenting miniſters, their wives and widows, the court 
directed it to be done, and ordered the objects before the 
Maſter, which is ſtronger than where the truſtees do not 
act. I hough the court dory not care to take truſts on itſelf, 
it muſt from neceſſity; as in Sir Coniers Darcy v. Lord 
Helderneſs ; where, on a deviſe of guardianſhip to two, ho 
diſagreed, the court appointed a guardian. 


Lord CHANCELLOR. 


I will take time to conſider of the queſtion, which is ve 
particular on this traſt. It appears, that this deed of tru 
| way 
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was entered into on a contract and agreement, in the family 
of this man, that a proper diviſion ſhould be made of his 
effects on an apprehenſion of ſurpriſe upon him from his 
age and weakneſs; and it ſeems extraordinary, that after 
that deed was executed a will ſhould be obtained by one 
of the very perſons party to the procuring that deed; he 
himſelf preparing the ſcheme of it, and aſterward taking a 
will from him made on a ſuppoſition of caſes, ſuch as I ne- 
ver ſaw in my life. No caſe has been cited in point; nor 
do I know any. If I can finda foundation from the au- 
thorities of the court, or from the reaſons and grounds there- 
of, to favour the reſt of the family, 1 ſhall certainly incline 
to do it, as far as juſtice will permit; if not it muſt take its 
chance. What differs it from the caſes mentioned, is this, 
that here is a rule laid down for the truſt. Wherever there 
is a truſt or power (for this is a mixture of both) whether 
ariſing on a legal eſtate, or referved to be exerciſed by truſ- 
tees, barely according to their diſcretion, I do not know the 
court can put themſelves in place of thoſe truſtees to excr- 
ciſe that diſcretion. Where truſtees have power to diſ- 
tribute generally according to their diſcretion without any 
object pointed out or” rule laid down, the court interpoſcs 
not, unleſs in caſe of charity, which is different, the court 
exerciſing a diſcretion as having the general government 
and regulation of charity. But here is a rule laid down; 
and the friends is ſynonymous to relations; other wiſe it is 
abſurd. The truſtees are to judge on the neceſſity and 
occaſions of the family ; the court cannot judge of ſuch ne- 
celſity of the family, That is a judgment to be made on fact: 
exiſting ; ſo that the court can make the judgment as well 
as the truſtees z and when informed hy evidence of the ne- 
ceſſity, can judge what 1s equitable and juſt on this neceſſity, 
give no opinion now; but there is a great difference be- 
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tween this and a general truſt referring abſolutely to diſcre- 


tion of the truſtees, I will therefore conſider of it, and look 
into the authorities on that head, unleſs the parties agree. 


Aſkew verſus The Poulterers Company, Decem- 
ber 6, 1750. 


A QUESTION was made whether a decree in a 
former cauſe, wherein the preſent plaintiff, and de- 
fendants were parties, might be read on the part of the 
plaintiff; it being objected to becauſe no opportunity of 
eroſs- examination between co-defendants ? ä 
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Loxp CHANCELLOR. 


I am very clear that it may be read as evidence, though 
not as concluſive evidence. It frequently happens that 
there are ſeveral defendants, all claiming againſt the plain- 
tiff, and having allo different rights and claims among one 
another; the court then makes a decree ſettling the rights 
of all the parties; but a declaration for that purpoſe could not 
be made if this objection holds; which would be very fatal, 
as it would occaſion the ſplitting one cauſe into ſeveral. 


Another queſtion was, whether the examination of the 
witneſſes in that cauſe could be read againſt the defendants 
now ? | 


Lpxp CHANCELLOR. 


I agree the general rule to be, that, where there are ſe- 
veral defendants at hearing, depoſitions taken on part of 
one defendant may be read againſt the plaintiff, but not 
againſt a co-defendant ; becauſe there cannot be a croſs 
examination: but it often happens, that in a bill for per- 
formance and execution of truſts in a will or deed, ſeveral 
parties are before the court, and a decree is made for per- 
tormance of the truſts, and a declaration of the court, on the 
ſeveral parts of that truſt how far it ſhall extend; which de- 
cree is acquieſced in: it is conſidered as a determination 
among all the parties, as well between the co-defendants as 
the reſt ; otherwiſe the decree would become uſeleſs ; and 
it would be neceſſary to have as many bills, as there arc 
parties claiming different rights, was this doctrine to pre- 
vail. * A determination by the court for performance of 
truſts has been held a ground for a bill for perpetual injunc- 
tion againlt the prey ſetting up a legal eſtate to overturn 
that decree ; which was the caſe of Acherly v. Vernon ; 
and alſo in a caſe relating to the Duke of Buckinghbam's 
eſtate, where there was a decree for performance of a truſt, 
and a declaration who was intitled to one part, and who 
to another. So has there been a decree of that kind in this 
caſe, which is evidence between all the parties; and this 
depoſition may be read to ſhew what was the foundation of 
this decree : and otherwiſe it would be'impoffible to have 
any fruit from a decree for the general eſtabliſhment of 
truſts under a will, where there are ſeveral pattics. Whe- 
ther concluſive is another matter. 


* When the court once takes a fund into its own bands, it will not ſuffer any 
proceedings at law. Per Ld, Thurlow, 1 Brown, 183. 


a The 


in the Time of Lord Chancellor HAR DwWICRE. 


The bill was for an account of rents and profits, and to 
have poſſeſſion of an eſtate on the deſtruction and lots of a 


deed ; the plaintiff deriving a right from a conveyance by 


an heir at law on determination of the uſes in a ſettle- 
ment. 


Lox p CHANCELLOR, 


If there is proof of deſtruction by defendants, it would be on lof of « 


2 ground for immediate relief; but it is founded on the loſs : 
and the rule of evidence is the ſame here as at law. It is a 
queſtion of a legal tiele; plaintiff muſt ſhew title in him- 
{elf as well as none in defendant, and muſt recover by his 
own ſtrength, though they are wrong doers. He has not 
proved a title in himſelf, nor does he prove what were the 
contents or uſes in that ſettlement. Plaintiff reſorts to 
other proof; to let in which he muſt ſhew it is the beſt the 
nature of the thing will admit; and muſt prove that it is 
loſt or deſtroyed. Though deſtruction of a deed may be 
proved by affidavit, the loſs of one cannot commonly be ſo, 
but only can be made out by circumſtances : as that inquiry 
has been made, and ſearch in the proper place and hands, 
and in vain. As defendants therefore infft on it, it muſt 
be HWA .. 
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The Biſhop of Cloyne verſus Young, Dec. 7, 1950. Cale 34- 


G BERKELEY made his will Nov. 19, 1746, thereby 

* after making Young and William Broom his whole and 
ſole executors, & as to his perſonal eſtate it pleaſed God to 
bleſs him with, he diſpoſes of it as follows. Among ſeve- 
ral other legacies he gives to his worthy friend William 
Broom, a mortgage he had on the eſtate of William Broom 
himſelf, with all the intereſt due thereon, to be divided 
equally between the daughters anda niece of William Broom, 
on their marriage, provided with his conſent, or at his 
death; and on their deaths to be divided between the two 
ſons of William Broom. To Young he gives a bond of 2000. 
which was owing to the teſtator by the other executor Broom, 
Then comes this clauſe, <* Item, after all my juſt debts and 
** legacies paid, I give and bequeath the remainder of my 


® Executors held to be only truſtees, where teſtator's intention appears ſo to 
7 and that by naming them executors he did not intend any beneficial inter- 

„but only the office. 1 Wms. 649. 2 Wms. 158. 2 Vern. 99. 2 Atk. 
18, Poſt. 496. Sed vide a WMS. 338, where Lord King held, that an execu- 
tor and next ot kin having each a y, the ſurplus by law belongs to the exe- 
cutor, but all the caſes are agaiolt this doctrine. Ante 3p, Poſt. 166, 495. 
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4 eſtate real and perſonal, and whatever ſhall be due to 


« me for half pay, &c. without ſaying more.“ 
The bill was brought by the next of kin of teſtator, 


againſt Young the ſurviving executor, and againſt the re- 


preſentative of broom, 


For plaintiffs. The bn queſtion is, whether the exe- 
cutors are truſtees of the reſidue, or intended to have the 
intereſt of it? Two principles are to be eſtabliſhed. iſt, 
That if ever the legal eſtate is granted, conveyed, or deviſ- 
ed to another on truſt, he can take no more of the benefici- 
al intereſt than he is intitled to under the declaration of 
truſt ; for though the legal deviſe is an abſolute fee, yet if 
there is an intimation of a truſt, nothing beneficially 'can 
be taken by the legal deviſe ; the whole, as to land, reſult- 
ing to heir at law, as to perſonal eſtate, to next of kin. 
Which appears in Lazer v. Loder, where was a deviſe of the 
manor and rectory of H. to his ſon Charles for ninety- nine 
years, if he ſo long lived; remainder to truſtees to preſerve, 
Se. remainder to firit, Sc. ſon, in tail-male ; remainder to 
his ſon F. tor life, with like remainders in ſtrict manner; and 
for want of ſuch iſſue, to his kinſman Robert Loder, and his 
heirs for ever, on truſt, that Robert, his heirs and aſſigns, 
ſhould pay to all the daughters of his ſons, as an additional 
portion, 5000o/. equally, or the whole 5oco/. it but one, to 
that one ; and to Charles and his heirs all his other eſtates 
in truſt for debts and legacies, the ſurplus to his own ule ; 
making him ſole executor : There was a failure of iſſue: 
the will was proved: and Robert ſo ſeiſed of the manor liable 
to the 5000/. which was a ſtrong caſe for Robert's being in- 
tended to take this manor beneficially ; being deſcribed of 
his kin, name and family ; and plain he did not intend it 
ſhould goto the iſſue female of his ſons. The queſtion was, 
whether Robert was intitled to the beneficial intereſt ſubject 
to the 5000/. or whether it paſſed to Charles by the reſiduary 
deviſe ? It came on two bills; 11t, by Robert himſelf againſt 
the he.rs at law of Charles, to have the deeds and writings 
of this eſtate that were in their poſſeſſion. It was held at 
the Rollt in 1730, that the deviſe to Robert, being expreſſed 
to be on truſt, though a particular truſt, and which would 
not exhauſt near the value of the eſtate, yet he could take 
nothing in the reſt, therefore the bill was diſmiſſed. On 
this the heirs brought a bill againſt Robert, praying account 
of the rents and profits, and to be let into poſſeſſion as a 
reſulting truſt : it was heard June 5, 1732. parol evidence 
was offered of the teſtator's declarations, that he intended it 
beneficially for his coufin Robert the court held, it could 
» not 
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not be read; and that being given on a particular truſt, it 
was ſufficient to take away the advantage by the legal de- 
viſe ; if therefore the teſtator had not given the reſidue, it 
would have gone to the heirs by the reſulting truſt ; but 
there was a (weeping clauſe carrying it as undiſpoſed of. 
Other caſes were alluded to there, that wherever an eſtate 
is given on truſt, and there is a chaſm in the declaration of 
ed, ' the owners of the legal eſtate ſhould not have it at all, 
but the expreſſion of the particular truſt ſhould take it from 
them; as in a gift of an eſtate to be ſold for payment of 
debts, or to raiſe money, Lc. and nothing more 13 ſaid as 
to the beneficial intereſt. The next propoſition is that 
which comes more immediately to the preſent, viz. where- 
erer it probably appears, (becauſe in no caſe it neceſſarily 
appears) that teſtator intended only to give his executors 
the office, and the legal intereſt ariſing from thence, but 
did not know that would carry the beneficial intereſt in the 
reſidue, or did not intend it, if he might know it; the exe- 
cutors can take nothing in the reſidue but under an expreſs 
declaration of truſt. Itis true, an executor was an heir by 
the old Raman law; now an executor is truſtee to all parti-- 
cular uſes in the will as for creditors and legatees. But 
though the law remains ſtill, that would give him the bene- 
ficial intereſt, as well as the office; yet wherever it appears, 
the teſtator did not know it would go to him, or did not in- 
tend it, the court conſiders him as truſtee, and he can take 
nothing but what ariſes on that truſt ; on which all the ca+ 
lcs ſince Fo/ler v. Mount have been determined; and that on 
a probable collection by the court, not a neceſſary inference; 
for there is no — or abſurdity in the thing itſelf, 
in ſaying, I give a particular legacy to my executor, and 
give him all the reſidue, Courts of equity have been very 
favourable to ſhew that executors were truſtees ; and there- 
fore a little matter has been ſufficient to ſhew that intent. 
One head of caſes ſettled is, that wherever an intent is ſhewn 
at the time of making the will, that the office was not to 
carry the reſidue to the executor, but meant a truſtee for 
that, he ſhall not take it afterward by any accident; and 
yet that is not a neceſſary conſequence ;z as where reſidue 
deviſed is to perſons named, who by dying in-teſtator's life 
are incapable of taking; it proves teſtator did not mean exe- 
cutors ſhould take it. Thus in Page v. Page, Mich. 2 G. 
2. where the whole reſidue was deviſed to the wife for life, 
and after her death to ſix by name 2 be divided: 
one of theſe tenants in common died in teſtator's life; and 


Lord King held, that this one · ſixth lapſed ſhould be divided 


among the next of kin, not to the executrix 3 for having 
8 | in 
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in terms given it away, he did not intend any part ſhould 
go by virtue of executorſhip. So in Painter v. Saliſbury, 
May 11, 1734, at the Rolls ; where refidue deviſed to wife 
and ſon equally, and wife made executrix, the ſon dying 
in teſtator's life, that lapſed moiety went to the next of kin, 
not the executrix. Caſes nearer'to the point are, where 

the reſiduary eſtate takes not effect 5 in its own na- 
ture, as Wheeler v. Sheers, Feb, 23, 1729, where reſidue 
deviſed to executors, but in truſt, after deducting 100. a- 

iece to themſelves, to apply to ſuch charitable uſes as teſta- 
tor ſhould by codicil direct: he made three codicils, with- 
out taking any notice of a charitable uſe, and died without 
otherwiſe diſpoſing of the reſidue: Lord King held the exe- 
cutors only truſtees for the next of kin. There that intend- 
ed diſpoſition, though never made effectual, ſhewed they 
were not to take as executors. So in 3 Wil. 40, upon an 
intent to diſpoſe, which intent was not carried info execyuti- 
on. And here the words cannot take effect merely from 
the miſtake of teſtator in not naming the deviſee, but it 
proves they could not take as executors. So in Mevil v. 
Parker, April 1126, on the will of Gardner, who 
defired A. and B. ſhould be his executors, and gave to his 
ſiſter 4000. to the executors 10/. each, and other legacies, 
and broke off in this manner, * leave to C.“ without ſay- 
ing any more, ſo that it was not complete as to the reſidue : 
Lord King held it ſhould be diſtributed among the next of 
kin. The preſent caſe comes within both the above princi- 
ples: for iſt, teſtator meant to give the office, and conſe- 
quently legal eſtate, to his executors eo nomine on truſt, in 
reſpect of the whole that office was to carry. 2dly, He did 
not intend the nomination of executors ſhould carry the re- 
ſidue, but meant to give it by expreſs deviſe 3 which 
thews they were to be truſtees as to that, and it muſt reſult 
to thoſe, who, as to this ſort of property, are heirs. The 
penning is remarkable: the firſt clauſe gives the office and 
legal intereſt, and is an introduction to the abſolute diſpoſi- 
tion of the whole perſonal eſtate, as much as if he ſaid, on 
t truſt,” Sc. Then tor one executor's trouble he gives a 
bounty to his family, far whom every parent is bound to 
provide, and which anſwers the end of a legacy to himſelf; 
and as the intereſt, until the uſe ariſe, goes to William 
Broom, it ſeems beneficial to himſelf. To the other a ſpe- 
eific legacy, the very debt due from the one executor; 
which debt is extinguiſhed by the will itſelf, and which he 
never would have defired to be kept up for one, if he meant 
io give the whole to them. Then comes the expreſs reſiduary 
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bequeſt, without naming the legatee, which makes it like the 
cale of a void deviſe, as to one who dies in teſtator's life, 
or to be laid out in land for a charity ; in neither of which 
caſes can executor take, becauſe of intent to give it. This 
plainly is not intended for the executors ; for then why 


not fill up the clauſe, when he wrote the firſt part? He 


was not then ſettled in his mind to whom he would grve 
it; and was probably furniſhed with the form of a will 
of this ſort, with an, c. which he tranſcribed with 
the, Sc. but ſtill with intent, to diſpoſe of his perſonal 
eſtate, and afterward, on ſome diſorder, ſent for his will, 
and ſigned it, (which appears in a different hand) thinking 
he had diſpoſed of the whole. <2 


For defendants. Queſtions of this kind ſeem a perpe- 
tual fund for the courts, fince the rule of law has been de- 
viated from. Lord King thought the courts have gone ra- 
ther too far, and attempted to have it ſettled by the legiſ- 
laturez which was impoſſible, theſe caſes depending on 
eircumſtances. Executor is heir quaſs mobilia, not only as 
to the legal but beneficial intereſt, atter debts and legacies. 
So it ſtood originally, as appears from the Office of Execu- 
tors, till the ſtatute of diſtribution ; for though on inteſtacy 
the eccleſiaſtical court required a bond from adminiſtrator 
to diſtribute among next of kin, yet never where a will. 
Before that ſtatute it never would have been thought of 
taking the perſonal eſtate out of the executors in court of 
law or equity, though they ſhould apply it to their own 
uſe. To give this from the executors there muſt be ſome- 
thing of a partial inteſtacy. From 23 C. 2. until 1687, 
there was no caſe on that act. Then came Foſter v. Mount, 
which was very particular, but did not go on fraud, but 
was founded on the very expreſhon creating a truſt, viz. 
for his care and pains. So far courts of equity went very 
right; for it plainly implied he ſhould have no more. It 
was afterward extended farther ; that a legacy in general 
to a ſingle executor would exclude ; which was on a fort 
of reaſoning that ſeems inconcluſive, viz. from the abſur- 
dity of giving all and ſome. Few can know in what con- 
dition they ſhall die ; therefore a legacy to an executor has 
a good effect, becauſe he ſhall then come on an average 
with the other legatees, who would otherwiſe have a pre- 
ference. So that reaſon ſeems not well grounded, and of 
that opinion your Lordſhip has been : what ſhall be the 
amount of ſuch a legacy has been diſputed. Mourning 
has been held both ways; but this goes a ſtep farther ; 


for it is now contended even where no legacy, and en- 
deavoured 
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deavoured by circumſtances in the will to make executor 
truſtee. It is never ſo but where the legacy is an entire 
bequeſt, without relation to any other object; and the lat- 


ter caſes have rather weakened the former; for a particular 
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| intereſt for life ſhall not exclude from the reſidue : Jones v. 


Meſcamb, Eq. Ab. 245, and the Ducheſs of Beaufort's caſe. 
So if by way of exception out of a particular ſpecies of 
goods: as itt Griffith v. Rogers, and by your Lordſhip 
in Blinkbern v. Feaſt laſt term. Which ſhews the court 
never takes away the right the law gives, but where the in- 
tent is ſtrong on the face of the will, and not on a probahle 
gueſs. A legacy to one executor only will exclude neither; 
and it muſt be to the party himſelf, and not to his children 
only, as here inſiſted on. Beſide the niece is joined with 
them ; nay, one of the plaintiffs has a legacy, and never 
diſtributable, where a legacy to next of kin, and none to 
executor. The _— to the rule, collected on the firſt 
principle for the plaintiffs, is laid down; as in Batcbelor v. 
Serle, 2 Ver. 136, Eg. Ab. 246. There muſt be a ne- 
ceſſary implication or violent preſumption within the rule 
as to real eſtate, of not difinheriting an heir at law; as in 


all thoſe caſes where teſtator has expreſſed a truſt of the re- 


ſidue, whether of real, as in Loder v. Loder, or perſonal, 
the executor there ſhall not have it for his own benefit. So 
in the caſe of no appointment, and of lapſe, being a ſtrong 
implication, the executor was not intended to have it. In 
Nevil v. Parker there was a legacy to the executors z the 
right veſted ſhall not be overturned, becauſe of the part of 
the will in which the executors are named. It is as diffi- 
cult to account, if he intended others ſhould take it, that 
he ſhould not name them, as that he ſhould not name the 
exccutors over again : but he muſt be preſumed to know 
they would be intitled if he named no other. Nor will the 
court extend a principle, but ſlender at firſt, when it cannot - 
be ſaid with certainty, that he did not intend the executors 
ſhould take. They were friends to teſtator; there is an 
expreſſion of regard in the will; and not to be preſumed be 
intended only a troubleſome office : whereas the plaintiffs 
were in another kingdom, and ſome of them he never ſaw. 
There is a negative proof, that it was ſaid by teſtator this 
family ſhould not have any thing ; though parol evidence 
cannot he read for the plaintiffs, this may be read for de- 
fendants to rebut an equity, inſiſted on by plaintiffs in 
oppoſition to a rule of law; as held in Littlebury v. 


Buckley. 
Loxp 
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Though plaintiffs could not originally read it, yet may 
they read it to take off that evidence read by defendants 3 
for it were a ſtrange rule that it might be read to ſhew 
no reſulting truſt for the next of kin, and that the other 
ſide might not read to take off the credit thereof; not to 
prove that teſtator intended to give it to them, but to an- 
{yer the other. 


On which it was waved; and Lord Chancellor delivered 
his opinion. 


This depends on the conſtruction of the will, which con- 
ſiſts of ſeveral parts, and from which ſeveral arguments 
have been drawn. Many caſes have been before the court 
on this queſtion; and they generally have ariſen on that 
point which was in Fefter v. Mount, and which has been 
ſince extended farther by other caſes. But the preſent” 
will not fall under the determination of any of thoſe caſes ; 
none of which, or any caſe that can be cited on that head, 
can he called cafes in point to this; which is a caſe de- 
pending on a more rene, principle: whether or no there 
does not appear a clear —— or violent preſumption, ariſ- 
ing on this will, that teſtator intended to make them only 
executors in truſt, and by naming executors not to give 
any beneficial intereſt in his perſonal eſtate; to prove which 
in has been argued on two principles on the part of plain- 
tifs. iſt, That wherever the Load eſtate is deviſed m 
truſt, or on a particular truſt, whether of land or perſonal 
eſtate, being named or deſcribed as a truſtee, he ſhall be 
conſidered only in that light through the whole, and not 
for his own benefit, unleſs as to what is expreſsly given; 
for which was cited Loder v. Loder, a deviſe of real eſtate 
in truſt for particular purpoſes, which did not exhauſt the 
whole inheritance or value of the eſtate ; where it was 
held, that he ſhould not take the reſt for his own benefit, 
but ſhould be a truſtee as to that, though no declaration of 
truſt, But the preſent caſe does not properly or directly 
fall under that principle; for thoſe caſes are, where there 
is ſome truſt declared by the teſtatot expreſsly ; which can- 
not be ſaid here : therefore the very making executor truſ- 
tee in the firſt inſtance, which is the foundation of the 
plaintiffs claim, ariſes from conſtruction and implication, 
and not expreſs words; conſequently it cannot be deter- 
mined on that principle. The other principle * 

where- 
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vherever it probably appears, that teſtator intended only to 


give.the office of executor or legal intereſt only of the per- 
ſonal eſtate, not the beneficial, he ſhall take barely a truſt. 
I think it is under ſome principle of that kind, the preſent 
caſe muſt be determined; but I cannot agree that the prin- 


ciple is to be laid down fo looſe and general as that is; for 


that would be taking too great a latitude, and making de- 
terminations of this kind of property too looſe : and there- 
fore the rule is rather, {which may come to the ſame thing) 
that where a neceſſary implication or violent preſumption 
appears, that the teſtator, by naming executor, meant 
only to give the office of executor, and not the beneficial 
intereſt or property, he ſhall be conſidered as a truſtee, and 
a reſulting truſt for next ot kin of teſtator. Whether there 
is ſuch a neceſſary implication or violent preſumption, which 
is the true ground of that principle, is the queſtion. It 


has been argued on two conſiderations, ariſing out of the 


will. 1ſt, That teſtator has given each executor ſome 
particular legacy or beneficial intereſt to themſelves by 
expreſs words or clauſes in this will, and therefore to be 
excluded from the reſidue. Next, that, abſtracted from 
that, an intent is ſhewn by expreſs words to give away the 
reſidue, though it is imperfect ; and that thence ariſes a 
neceſſary implication, or violent preſumption, that by nam- 
ing them executors in the firſt part he did not mean to 
give the ſurplus, that is, the beneficial intereſt, becauſe in 
the latter end he meant to give it expreſsly. The latter point 
is moſt relied on for plaintiffs, and I think if the firſt point 
ſtood alone, it would not be ſufficient to exclude defendants 
from the beneficial intereſt. There are ſeveral caſes on 
this head, and great variety of opinions : but on the latter 
determinations it ſtands more in tavour of the next of kin 
than of the executors; becauſe of their relation, which makes 


it more probable that teſtator had an intention of kindneſs 


toward them; and if in any inſtance it goes contrary to his 
intent, it is better it ſhould be ſo, than that a general rule 
ſhould be laid down, which might give room to ſurprize. 
The firſt caſe was, where a legacy was given to an executor 
for his care and trouble; which was a very ſtrong caſe for 
a reſulting truſt; not on the foot of giving all and ſome, 
but that it was an evidence teſtator meant him as a truſtee 
for fome other, for whom the care and trouble ſhould be, 
as it could not be for himſelf. Afterward it went further; 
and the giving a legacy without more has been eſtabliſhed to 
exclude an executor from the reſidue; that is, where the 
legacy to executor is generally and abſolutely ; for under 
ccrtain limitations it might not exclude him. This is — 
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not to ariſe from neceſſary implication, but from a probable 
ground, viz. that it was giving him ſome part and afterward 
all ; which none can be ſuppoſed to intend. But the foun- 
dation of that was weak ; becaule teſtator might intend that 
particular legacy to him in caſe of the perſonal eſtate's fal- 
ling ſhort, that he might be ſure of ſomething, and take his 
particular ſhare with the other legatees in the ſcramble on 
abatement in proportion. But notwithſtanding this, the 
court has not conſidered that in general. This queſtion has 
ariſen where there was a clear ſurplus, and no doubt thereof; 
ſo that teſtator could have no noti-n that there would not 
be ſufficient to pay the legacies, and that therefore it was 
neceſſary to take care of the executor. None of the caſes 
have been where the fact warranted ſuch a notion in the 
mind of teſtator, and therefore it is not neceſſary to enter 
into the queſtion, whether the judges argued righ ttherein 
but they have ſettled it. Afterward there have been limi- 
tations upon this; as in the Ducheſs of Beayfert's caſe, where 
a gift for lite, giving a particular intereſt only, was held 
not to exclude executor from the ſurplus ; as it _ be ſup- 
poſed the giving that intereſt was barely for the ſake of let- 
ting in the bequeſt over of that part of the eſtate. So a le- 
gacy to one of two executors, inſtead of excluding both, 
— 4 neither from the ſurplus; becauſe if he leſt that 
between them as executors only, ny mult take it equally, 
and therefore he might give that legacy as a preference 
to one of them: it would alſo prevent the ſurvivorſhip ; 
for if one of them died aſter death ot teſtator, and before 

any diviſion, the other executor would take by ſurvivorſnip; 

whereas what was given by way of particular legacy would 

be tranſmiſſible, and not ſurvive. But to conſider how the 

principles or reaſon of theſe caſes have been applied to the 

preſent. As to Broom, nothing can ariſe to exclude him 

from the reſidue on any of the caſes mentioned. How far it 

may be a corroborating argument on the other point 1s 

another matter: but he cannot be excluded as being a le- 

gacy to him, for it is not to himſelf; not ſuch from whence 

a neceſſary implication or violent preſumption may ariſe. 


No caſe has gone ſo far; nor would it be reaſonable ; nor 


would he be entitled to the intereſt during life; for if ſo, 
it has been rightly argued that it would be a legacy pro ſanto. 
The teſtator has given it with all the intereſt: ſo that even 
if any intereſt due at death of teſtator, that is given to the 
two daughters and niece, though to be divided afterward 
between them; which is a plain evidence of not being given 
to him in mean time, but mult be laid up for their benefit. 
As to the other executor, indeed, there is a ſpecific legacy 
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for his own benefit: there is ſomething odd in that; and 
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that, as a legacy, is not ſufficient to exclude both or either 
of them; being a legacy to one of the executors only. He 
intended to give him a preference to the other; and conſe- 
quently no neceſſary implication or violent preſumption 
that he intended to exclude them from the ſurplus ; and ſo 
directly within the caſes above-mentioned : ſo that on this 
int the legacies given are not ſufficient to exclude them. 
he great ſtreſs of the caſe reſts on the other point; whe- 
ther there is not ſufficient out of this imperteCt reſiduary 
clauſe to exclude them. I am of opinion there is, and that 
it would be much too far to ſay, that on ſuch a will, ſo 
framed, the executors ſhould have the ſurplus. The date 
of the will is ata different time, as appears plainly from the 


hand, and the weakneſs with which it is written, ar 
p 


from the body of the will. But I know not whethe 

ſhall lay weight on that; becauſe I muſt be bound by the 
probate ; the original will not being ſo properly before me 
and I muſt take it as it appears on the probate. The teſ- 
tator plainly intended to diſpoſe of the reſidue by way of 


reſiduary bequeſt. The, &c. I believe meant with regard 


to the funds; though it was a very unneceſſary, &c. the 
whole being included in the former words. And it is not 


unreaſonable to conſtrue, that the, &c. was meant to take 


in any thing that was to follow ; any further ſpecification 
dt his perſonal eſtate, and alſo the perſons he intended to 
give it to: and, if one may conjeQure, I believe the con- 
jecture is rightly made on the part of the plaintiffs, that 
he had tranſcribed the form of a will in this manner, but 
ſtill with intent to diſpoſe of the perſonal eſtate. The pre- 
ſumption from that clauſe is truly inferted, that he did not 
intend, by naming executors to give them the beneficial 
intereſt of the perſonal eſtate ; becauſe he intended, at that 


time, to give it in another manner; and therefore intended 


to give them nothing but the office; not that there is any 
thing in naming them executors in the beginning of his 
will; which is too much to lay a ſtreſs on. Then if there 
is ſuch a violent preſumption, it is ſtill founded on the ſame 
principle, though not within thoſe caſes in point; and for 
this the caſe comes very near Page v. Page; where the 
ground of Lord King's determination, that the one-fixth 
part (which could not ſurvive, becauſe they were tenants 
in common) ſhould be diſtributed as undiſpoſed, was, that 
teſtator declared his intent to make a different diſpoſition of 
the ſurplus of his perſonal eſtate, and that it ſhould not go 
to his executrix by force of being executrix. That caſe did 
not depend on her having a particular legacy therein; p_ 
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did the court go on that; nor would it be ſufficient; for 
it was only for life; which, according to the Ducheſs of 
Beaufart's caſe, was only to let in the ſubſequent bequeſt 
over, not to exclude from the reſidue z which bequeſt over 
could not take place as to one- ſixth, and therefore to be 
diſtributed as undiſpoſed. On the ſame ground was Pain v. 
Salter® ; where one refiduary legatee dying in life of teſta- 
tor, the other, who was alſo executrix, claimed the whole 
reſidue : Sir Foſeph Fekyl held, that a moiety ſhould be diſ- 
tributed, according to the ſtatute, among the next of kin. 
In that caſe, according to the Ducheſs of Beaufort's, I do 
not think there was ſufficient ground to ſay, the executrix 
ſhould be excluded by having a moiety : that was to let in 
the ſtranger to a ſhare with her, not to exclude her from her 
right as executrix; and when that ſtranger was out of the 
caſe, by dying in teſtator's life, it might be ſaid ſhe ſhould 
take it as executrix; but the court held otherwiſe. Then 
conſider what reſults from this clauſe: in the firſt part of the 
will theſe two are named executors; which might be in 
two lights, either as truſtees, barely and for the management 
and adminiſtration of his perſonal eſtate, or to take the be- 
neficial intereſt. By the laſt clauſe he has ſhewn an intent 
by expreſs words to diſpoſe of the refidue ; then he did not 
mean they ſhould take it by implication, by force of having 
the office. But it is ſaid, this being an imperfect clauſe, 
does not operate, and nothing is to be inferred from thence, 
and — teſtator might mean to give it to the execu- 
tors, or might be in doubt whom to give it to, and, not hav- 
ing cleared up that doubt, the right of the executors is to 
ariſe: admitting he intended to give it to the executors, 
it follows, he did not intend they ſhould take it as executors, 
but by expreſs words; and this being in doubt proves the 
eme point ſtill, that it was not his intent at the time of 
making this will, that they ſhould take this reſidue by force of 
being executors, but intended a further diſpoſition, which 
he has not made. Then is not this the ſtrongeſt caſe to ſay, 
that it was not the intent that by being named executors 
"ey ſhould have the beneficial intereſt ? In the caſe above 
ited it might be ſaid, that whatever lapſed, ſhould go to the 
executrix as ſuch ; but the court held, it was evidence that 
the making the will he intended ſhe ſhould not take this 
:s executrix, and then nothing can give it afterward, but it 
ould go to next of kin as undiſpoſed. But it is ſaid, ex- 
ccutors may take it in this caſe as an heir at law ſhall: as if 
titator has ſpecifically deviſed part of real eſtate, and after- 
vardthe reſidue, and deviſee dies in life of teſtator, it ſhall 
ſoend to the heir; but there is no argument from thoſe 
I 2 caſes 
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caſes to the preſent. An heir takes by the law, not by in- 
tent of teſtator, but contrary to his intent and will ; where- 
as an executor mult take by the will z and therefore if at 
mak.ng the will the intent appears, that the executor ſhould 
not take the beneficial intereſt in the ſurplus, no accident 
afterward can give it him; whereas an heir has another 
foundation, from the law. This reſiduary clauſe ſhews an 
intent to diſpoſe of it in ſome other manner, though im- 
2 ſo that it cannot go to the executor, as that would 

e-contrary to the intent; and in that reſpect it is ſomething 
like Mill v. Parker, where the will was left unfiniſhed, 
ſaying, © I give to A. B.“ but did not ſay what he gave; 
hut it came in the place where the reſiduary bequeſt was 
to be expected. It was ſaid, indeed, there was a legacy. I 
remember that caſe, and think Lord King did lay weight on 
that argument. But in the preſent caſe the reſidue muſt 
be accounted for, and divided between the plaintiffs as next 
of kin. There is ſomething, I think, in the argument 
drawn from the bequeſt of the bond to Young. Certainly 
it is by no means ſufficient of itſelf to exclude the executors, 
or either of them, from the ſurplus ; but when taken with 
the other circumſtances, and with the inchoate diſpoſition 
afterward, it corroborates this opinion; for it is unaccount- 
able, that if a man intended to give the ſurplus of his per- 
ſonal eſtate to theſe two executors, he ſhould, when ſo great 
a ſurplus came to be divided between them, give to one 2 
_ from the other, and not rather leave that debt 21 

ome. 


Oates verſus Chapman, Dec. 8, 1750. 
N O authority or precedent being to be found; Lord 


Chancellor now ſaid, he muſt determine according to 
the nature and reaſon of the thing. His opinion was, the 
57. muſt be refunded agrecable to the general rule of law. 
If a judgment is reverſed on writ of error, the party is 

always reſtored to whatever he loſt by that judgment; and 
conſequently if that judgment was executed, and coſts levi- 
ed, they muſt be reſtored. If a bill is diſmiſſed with coſt; 
the decree nat ſigned or inrolled, but however, procels 
taken out for the coſts (which may be)and levied ; theplain- 
tiff applies to rehear, and the former decree is reverſed 
thoſe colts muſt be refunded : the ® defendant cannot 


One in execution for colts will not be diſcharged upon motion, upon a de- 
mand arifng to him, upon the perſon to whom he SS a Brown, 17. 


retain 
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retain them againſt the plaintiff, when the plaintiff has 
prevailed. 


al 8 
Biſhop verſus Church, Dec. 12, 1750. Caſe 36. 


SE LIM OWEN and James Church partners, bor- Poſt 351, 
rowed from Biſbop at two different times two ſums of 25 Jah, 
10001. each; for which they gave two bonds, binding them- 
ſelves, their heirs, executors and adminiſtrators, with con- 

dition that it they, or either ofthem, their or either of their 

heirs, executors, or adminiſtrators, S. Cłburcb broke off 

the 2 and died in 1740. Biſbep died in 1747 : 

and his repreſentatives, Owen becoming bankrupt, brin 

this bill againſt the repreſentatives of Church, for a a (101) 
faction of this debt out of his real and perſonal aſſets. 
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For plaintiff, This obligation by the intent of the par- 
ties on the face of it ſhould be joint and ſeveral, as the 
condition imports, though through ignorance it is drawn 
{© as to make it joint. Though the inſtrument is ſo framed, 
that remedy may be againit one only, if living; yet in 
juſtice and conſcience both were debtors. The real conſi- 
deration is paid to both; both are bound, and l:able to 
make ſatisfaction: ſo that though there is no legal remedy, 
2 court of conſcience will, if it can, reach the effects of 
the perſons borrowing and receiving the money. If a bond 
is loſt, the juſtice is, that the debt ſhould be paid by the / 
party or his heirs, though only an equitable debt then, | | 
the remedy at law being gone by loſs of the ſecurity. Nay | 
further, a court of equity would make the ſurety, if there 
id was one, pay the money; there being no difference between 
a principal and ſurety on the loſs of a bond. 1 C. C. 77. 
he Eg. Abr. 93. So if formed in wrong words, quadragents, | 
inſtead of quadringenta. 2 C. C. 225. a court of equity | 
b regards only the lending, and will follow the aſſets ot the 
nd perſon receiving. If one had paid the whole, he would | 
have remedy againſt repreſentatives of the other ; which | 
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by ſhews both were debtors. Executors, though not heirs, 
ofs are bound by a man's binding himſelf. In Simpſon v. 
"al Vaughan, 1140, Nutt and Baker, partners in trade, bor- 
d; rowed on their joint bond: Nutt died ; Baker, the ſur- 
. viving partner, became bankrupt: (which is very like 

this:) the plaintiff as executor of the bond-creditor proved 
* his debt, received ſatisfaction in part, and brought a dill 
y 17: againſt Vargban as executor of Nutt to have the deficiency 


ain ſupplied out of his aſſets. The conſideration your Lord- 
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ſhip went upon, was, that it was a ſum lent to both, of 
which both had the advantage, and a debt aroſe againſt 
both from the nature ot the tranſaQion: it was no lien 
on the partnerſhip- eſtate in particular, becauſe the plain- 
tiff might have had it againſt either of them: and this 
court leans againſt ſurvivorſhip: and that there was rea- 
ſonable evidence of fraud or miſtake, for Baker filled up 
the bond. Where a contract is abſolutely void, yet, being 
a contract tor valuable conſideration, this court has ſet it 
up in tote to bind the heirs as well as executors: Aion v. 
Peirce, 2 Vern. 480. which ſhews, how far a court of 
equity goes to make it binding on heirs as well as execu- 
tors, where the bond itſelf in point of lav bound neither, 
© being extinguiſhed by marriage : but it bound in equity, 
becauſe it is a contract; and the condition of a bond this 
court conſiders as a contract. So in Blundell v. Barker, 
a bond before marriage to truſtees with condition that if 
he ſhould make proviſion for the wife in 5000 JI. Cc. he 
died, having deviſed away his perſonal eſtate, and left a 
daughter married againſt his conſent : the bill was againſt 
his repreſentatives to have ſatisfaction for a cuſtomary 
' ſhare : the widow claimed ſatisfaction for that bond as a con- 
tract with her: it was held a good contract: on which foun- 
dation a court of equity will carry theſe things, though 
void in point of law, into execution. Even where there 
are joint contracts either by bond or contract, this court 
— — it binding on each, though one dies before. lu 
Probart v. Clifford, 15 March, 1738, ſettlement on mar- 
riage of the ſon for life, on his wife for lite, to their firſt; 
Sc. ſon in tail, remainders over, with joint covenant by 
father and ſon for themſelves, their heirs, executors, and 
every of them, that the jointure was and ſnouid continue 
300 J. per ann. the father died firſt: after the ſon's death 
the jointure proyed deficient; on the ſon's aſſets proving 
deficient the bill was againit the father's repreſentatives for 
ſatisfaQion out of his eſtate for that joint covenant ; and 
which was at an end by death of father before the ſon; 
the firſt queſtion was, whether or no this was a joint cove- 
nant only ; and if ſo, whether the ſon's eſtate ſhould not 
be liable to ſatisfaction: next, whether the words and 

of them did not make it a ſeparate covenant. Your Lerd- 
ſ9i* did not determine the queſtion, whether joint; but, 
whether joint or not, that the father's eſtate was liable on 
foundation of the contract between the parties, and decreed 
accordingly. In Primroſe v. Bromley, 14 December, 1739, 
Richard Mead and two others were joint aſſignees under 


commiſſion of bankruptcy ; and by the deed of * 
. 
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all covenant jointly for themſelves, their executors and 
dminiſtrators, with the commiſſioners, that they will from 
time to time get in the effects and eſtate af the bankrupt, 
and render a juſt account of what they, their executors 
and adminiſtrators or any of them, ſhall receive; Mead 
received the money, and died betore the others: applica- 
tion was made to the Maſter to prove this debt, that Mead 
was liable to pay this debt thus contracted tor. It was in- 
ſiſted, that though liable to pay this as a debt, becauſe he 
received the money, yet it ſhould be as a ſimple contract: 
the queſtion was not, whether or no Mead was not a deb- 
tor for it, but whether his eſtate was not a debtor for it on 
the foot of a ſpecialty. On exceptions the queſtions were 
two: firſt, whether or no this was a joint covenant, or 
joint and ſeparate from the — words? Your 
L:rdſbip would not determine that, but went on the other 
queſtion, that it was a debt by ſpecialty. Theſe two caſes 
are in point : both on joint covenants: and where it was 
determined, that the repreſentatives of the party dying 
ſhould make ſatisfaction. In theſe caſes indeed the heirs 
ae not bound; but that makes no difference; the point is 
ſettled by it, that, though the bond 1s at an end in point 
of law, yet on account of the contract the eſtate ſhall pay. 
In the preſent the heirs are meant to be bound, and ſo a part 
of the contract. In Welch v. Harvey, 22 Feb. 1139, precedent 
to plaintiff's marriage her intended huſband gave her a bond 
executed by himſelf, by which he bound himſelf, his heirs, 
executors, and adminiſtrators to pay her at his death 300%. 
he died, and by will gave her 3oo!/. this the executor inſiſted 
could not be paid, for that he had not aſſets to pay all the 
legacies and fimple contract debts, and that the bond was 
void in law, becauſe, before marriage, which put an end 
to it, ſhe brought a bill againſt the perſonal and real repre- 
ſentative for ſatisfaction out of the real, for what could not 
be out of the perſonal aſſets. The queſtion was, whether 
the heirs in equity were bound, though in law neither heirs 
nor executors were. Your Lerdſbip held, that heirs being 
intended to be bound originally, on would ſet up this 
contract, though void in point of law, according to the 
caſe in Ver. and ſtrange to ſay, it would be ſet up in 
reſpect of executors, not as to heirs, The real and perſo- 
ral aſſets of Church are therefore liahle in equity. Another 
defence ſet up is, that though plaintiff might be intitled, he 
has loſt the benefit of it by /acheſs. That is uncommon ; 
but what is the /acbeſs ? That there was an opportunity of 
covering this from Owen, when he was able to pay. — 

a e that 
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that rebut plaintiff's equity? If ſo, it is incumbent on 
defendants to ſhew it. There was no agreement that Owes 
would take this on himſelf, or admiſhon by him that he had 
partnerſnip- effects ſufficient for that. Each muſt know, he 
was liable to pay it. Plaintiff has nothing to do with the 
partnerſhip, though this might be borrowed on the partner- 
{hip-account. Biſbop is not obliged to cal! on Owen ; hav- 
ing two ſecurities : and there was no probability of Owen's 
diſcounting it, for he was neceſſitous. They ſhould have 
called on him; ſo that the /acheſs is on their fide. Next, 
though Church has by will diſcharged ſome debts due to 
him, they cannot be diſcharged againſt creditors; but are 
mere legacies ; for if ſuch legatee dies before teſtator, it 
is lapſed, and becomes a debt again to teſtator; as has been 
determined. - 


For defendant, ſurviving executor of James Church, 
Biſhop was acquainted with this partnerſhip ; dealing with 
them ſeveral years ; and in the courſe of it lent them this 
on the partnerſhip-account. Both bonds were filled up by 
himſelt ; both are joint, and have the words or /everally 
added. The intereſt continued to be paid out of the part- 
nerſhip-account down to the laſt account before the death 
of Church, which was ſettled ; and among the ſums due 
from the partnerſhip theſe two were reckoned. On his 
death the right between his repreſentatives and Owen was, 
that Owen ſhould keep the whole partnerſhip-ſtock, pay 
all the debts aue from the partnerſhip, for the ſurvivor was 
to be charged with all the debts according to the articles, 
and was only to pay the repreſentatives of Church his ſhare 
of the clear reſidue. In 1742 there was application to 
Biſhop by Mr. Glive, ſolicitor of the executors, telling him 
that ſufficient was left of the part nerſnip- effects in the hands 
of Oren, and particularly to pay him, and defiring him 
not to delay receiving ſatisfaction from Owen, and that 
Biſbep would either ſuc himlelf, or let them have the bonds 
to do it in his name; with which Biſbop did not comply. 
In conſcience and equity Owen was to pay all the debts; 
Biſhop never applied to the executors of Church as liable 
for intereſt or principal, or that he ſuſpected the circum- 
ſtances of Owen; he regularly received from Owen the 
intereſt on both bonds, — ts under his being pay- 
maſter; and hefides deals with him to amount of 1500!. 


fer ann. If Owen could not have paid, if applied to, 


Biſhop ſhould have appriſed the executors, and propoſed to 
them to call on him. It :s unjuſt to give credit to another 
to prejudice of a third. Aſter the death of Biſtep there is 2 
IS: | SB ſuſpicion 
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ſuſpicion of the circumſtances of Owen ; and then is appli. 
cation made to the executors, who are told, they are alſo 
bound. On looking into the bonds after the bankruptcy it 
appears that in law Owen is only bound; fo that no demand 
could be at law; which occaſions a bill to be relieved on 


"*<quitable grounds againſt that, which is the rule of law 


luggeſting that it was a miſtake, and that in a court of equi- 
ty it ought to be conſidered and ſet up as joint and ſeveral, 
The general queſtion will be, whether there is a ſufficient 
cauſe tor the court to do that, taking it to be joint in point 
of law, as it is, and the ſurvivor then only debtor accord- 
ing to the rule in Lit? It is ſaid, the condition, that both 
ſhall pay, makes it ſeveral; but it muſt be fo to ſave the 
penalty, if paid by them, or either, or executors of either. 
The condition is properly applicable to that, and to a joint 
bond ſuppoſing that ſo intended; ſo that it is not a new 
agreement. Next, the conſtruction in a court of equity: 
the propoſition laid down is, that all bonds, joint in point 
of law, are conſidered as ſeveral in equity; but there was 
never ſuch a determination. A court of equity will not 
without circumſtances extend the agreement of the parties; 
will not alter it, if meant that the ſurvivor ſhould be the 
debtor : ſo that it cannot be thus in general, the court ne- 
ver determining it but on circumſtances ; from which it 
will be dangerous to draw a general rule. Probart v. Clif- 
ford is not the caſe of a bond, but of a joint covenant ;. which 
was determined on this particularity, that it was an expreſs 
2greement, which the court was to carry into execution 
according to the intent of the parties, which was plain, that 
the father was to be bound ſeverally as well as the ſon. 
Primroſe v. Bromley, went on ſeveral circumſtances ; and 
ſo it was diſtinguiſhed in Simpſon v. Vaughan; where the 
firſt queſtion was, whether the court can give further re- 
medy than the law does in caſes of this kind ? Secondly, 
whether there was particular evidence to do it there? As 
to the firſt, the court held, it could not be laid down in 


every caſe of a joint bond; for Protart v. Clifford was an 


executory agreement; and Primroſe v. Bromley depended 
on a great many circumſtances: but as to the next queſ- 
tion, Baker, one of the partners, filled up the bond ; which 
was either a fraud or miſtake to his own advantage; either 
of which might be a ground to interpoſe. It ought to have 
been joint and ſeveral, if he had done it right. Another 
ground was, that the money had come tothe benefit of both 
partners. Nutt, who died, was conſiderably indebted to 
the partnerſhip: if then Baker had paid all, he would be 


intitled to ſatisfaction out of Nut?'s afſets for a moiety 3 why 
therefore 
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therefore ſhould not the creditors have like remedy? On 
the reaſon, relief was in that caſe, there ſhould be none in 
this. The caſes of married women are not applicable; 
only proving that if an agreement is made in form of a 
bond, which is not good in law on account of the marri- 
age, yet if under hand and ſeal, it is a ſpecialty, and 
this court will ſubſtantiate it though in form of a bond: 
but here is no agreement which can be gone upon and the 
bond ſet aſide, Where a bond is loſt, the court will ſet it 
up, and ſupply the loſs ; and will correct a plain miſtake : 
but it muſt appear, and a ground for it. There is no evi- 
dence of miſtake here. No impoſition, becauſe filled up 
by obligee himſelf. It is hard to account for the ſame 
miſtakes happening twice at a diſtance of time. Probably 
the bonds were adapted to the nature of the articles of 
partnerſhip, which B:ſbop knew. It might be defired to 
be joint on that account, There was no third perſon con- 
cerned in the drawing that can be now examined: ſo that 
it is enough that it is probable. The court is not to pre- 
ſume without any evidence, that, when two bonds are 
adapted to ſuch articles, and accounts annually taken, it is 
a miſtake : which brings it to the ground of equity; and 
that ſhall be allowed its full weight; but is anſwered and 
rebutted by an equity of the ſame ſort on defendants part. 
The equity inſiſted on is, that both have had the benefit, 
the money coming jointly; therefore both are liable in 
Juſtice to make ſatisfaction; and that if one had paid it for 
the other, he or his repreſentatives would have a right to 
come on the repreſentatives of the other for a contribution, 
and a common creditor ſhould have the fame equity. 
Allowing full weight to that argument where there is no 
anſwer to it, all the principles of it fail, when an equity 
of the ſame kind ariſes againſt Biſbop. He had notice 
of money left in the hands of Owen for the very purpoſe 
of paying theſe bonds: yet lies by with his eyes open; 
not putting the executors on their guard: he received the 
intereſt from, and gave ſubſequent credit to Owen; and 
ought therefore to ſuffer within the rule on bills of Ex- 
change. If the executors pay it, it muſt be paid twice 
over: firſt, in the account with Owen; next, becauſe not 
got ont of his hands. If in point of law the executors of 
Church were liable, there is a difference between that 
equity, which rebuts an equity, and that which is ſuffi- 

cient 
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cient to ſet aſide a legal right: but the law happens to be 
with the executors, and conſcience alſo, 


The accounts were offered to be read for defendants, 
but not allowed, 


Lox Dp CHANCELLOR. 
If it ſtood barely on the lacheſs of Biſhop, and on that 


from which a little colluſion with Owen may be inferred, 
I think, it is a conſiderable defence made. But after the 
Ceath of Biſhop the repreſentatives of Church thought them- 
ſelves liable, and applied to have theſe bonds put in ſuit ; 
this circumſtance creates a doubt in my own determina- 
tion: therefore I ſhould be glad to know what Biſbop an- 
ſwered to Mr. Clive, defendant's ſolicitor on his applica- 
tion. He has been examined for defendants; and the 
anſwer is general, that he could not prevail on him to do 
it: ſo that I will decree Clive to be examined on interro- 
gatories as to that, unleſs the plaintiff oppoſes it; for in 
that caſe I will give my determination on the evidence 
before me. The court has ſometimes direQted a witneſs 
to attend perſonally, where they have had a doubt; and 
this, I own, is an exceeding dcubtful caſe. 


There is one thing I will give my opinion upon now, 
as to the queſtion made in point of law. 


The bill is for ſatisfaction of a duty out of aſſets ; which 
the plaintiff might do either on a debt due in point of law, 
and for which there might be a legal remedy, or where 
equitable; “ for though in general a legal demand can- 


(106) 


Witneſs di- 
rected to be 
examiaed on 
interro- 
gatories, of 
to attend 
per ſonally. 


If a demand 
out of aſſets, 
though te- 

medy at law, 


not be turned into equitable, yet if a demand is made out fativiaftion 
of aſſets, he is intitled to an account out of the aſſets here; bere. 


and then this court will not put him to ſue doubly in one 
court to have account of aſſets, in the other ſatisfaction, 
but gives remedy here. The firſt thing mentioned was 
to make theſe bonds ſtill a legal demand againſt the aſſets 
of Church. Now if that be ſo, the plaintiff would be at 
liberty, and has an option to proceed at law for this debt 


Though 
bond joint 


or in equity. But it will not be now inſiſted, that the only "both 


plaintiff cas purſue by action at law on theſe bonds. Tt 


bound in 


is on the face of it merely joint. Then the ſeverance in 22 


ſurety, 
oa a loſs you may come into equity, notwithſtanding a remedy at law, that ks 


if 


but an affidavit of the loſs is neceſſary. 1 Vol. 344- is not re- 
the butted. 


* 
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the condition ought to be taken into conſtraQtion of the 
obligation, and makes the obligation joint and ſeveral. The 
firſt anſwer given to that is, that the condition is only, if 
it is performed, an excuſe againſt the penalty. So it is in 
truth; but that is not a ſufficient anſwer to the equity 
(107) of the caſe, though it is in point of law. The joint obli- 
gation muſt be conſtrued with that rule the Jaw lays down, 
nd the conſequence of it, that the remedy ſurvives by 
eath of one: yet ſtill it is a joint ſecurity by them, that 
one or other 0 them ſhall do the act. Suppoſe a bond 
by two, one as a principal, the other as ſurety, with a 
condition (which is the common caſe) that if the principal 
pays the money, the obligation is void; it cannot be con- 
 ſtrued to be intended, that the principal only was bound; 
ſtill both are bound: but according to the conſtruction the 
law puts on that obligation, that the principal ſhall do the 
at; but if not, it is on both. Theſe words therefore, 
which may amount to a ſeverance as to the original con- 
tract, yet cannot enable plaintiff to declare on this as 1 a 
joint and ſeveral bond; and it is immaterial to leave plain- 
tiff to take his chance, whether he can recover at law: 
but as the plaintiff inſiſts not on it, it is a caſe in equity, 
and turns on equitable circumſtances. Then the plaintiff 
muſt come as from a pure fountain ; muſt ſhew himſelf 
not to be guilty of any lacheſs, much leſs colluſion, turn- 
ing to the prejudice of the other fide; which might be 
ſtrong enough to rebut that equity ſet up beyond what the 
rule of law admits, though not ſufficient to get the better 
of the legal. Which brings it to the evidence : and that 
is uncertain, from the not knowing what anſwer was given 
on the application by Clive; for it might be a general 
acquieſcence by both; but that is very much in the dark, 


I declare therefore, that I do not think fit to proceed to 
6 a determination of this caſe till ke is examined before the 
maſter on interrogatories as to the application mentioned 
in-his depoſition to be made by him to demand the money 
due on theſe bonds of Owen, or to give leave to put the 
| ſaid bonds in ſuit in Biſhop's name againſt Owen; and 
what anſwers were given by Biſbep, and what declarations: 
with liberty to the plaintiff alſo to interrogate : and aftcr- 
| ward either ſide may apply to have it further heard. 


Salkeld 
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Salkeld verſus Science, Dec. 14, 1750. | Cale 37. 


O a bill for account and diſcovery, ® plea of re- 
leaſe, farther and other than in the plea ſet forth. * 


In ſupport of this plea it was compared to a plea of Pls of re- 


purchaſe for valuable conſideration; on which defend- chan in ple 


. 


ant has a right to plead to diſcovery of deeds and writings; —_— 
but muſt except his own purchaſe-deeds; for he pleads g ney 
them; and therefore muſt ſay, ſave as in the plea ſet Mind for an- 
forth ; for the plea would be over-ruled, if one pleads to 3 

the whole, and afterwards ſets out any part; and this is * 08) 


the ſame in effeR. 


Loxpd CHANCELLOR. 
There are two objections to this plea ; of form and ſub- 


ſtance. 


As to the firſt (which might come to be ſubſtantial 
alſo) it is an odd plea; but I ſhould not for that over-rule 
it. All pleas in this court, containing exception of mat- Pleas con- 
ters herein after mentioned, are bad; becauſe impoſſible e <x- 
for the court to judge what that plea covers, without td 
looking into the anſwer; +which may be ſufficient, or Wer- ruled. 
not; and the court muſt judge of the ſufficiency of the 
anſwer before they can judge of the validity of the plea; 
which is prepoſterous : and if imperfeQly ſet forth, how 
can there be exception to it ? Such plea therefore always 
is over- ruled. This is not expreſſed in that manner: but 
it is a pretty odd exception, and would have made it bad, 
if it had not been for the particular ſubſtance of the plea ; 
for ſuch exception would turn the plea into' an anſwer : 
nor could the plaintiff have the benefit of excepting, being 
covered by that plea. But the only ſums, mentioned in 
the plea, are mentioned in the releaſe; and there being 
no other ſums, it is the ſame as if the exception had been 
no other and further than is in the releaſe herein after- 
mentioned: which would have been proper and right; 


ln ſuch plea the conGderation on which the releaſe was made ought to be 
ſet out ; Hardres, 163; and the releale ought to be under ſeal, otherwile it 
muſt be pleaded as © ſtated account only : Gilb, Chao. $7. 

T 1 Ark. 53. 2 Ver. 205. 


and 
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and the releaſe being part of the plea, it is the ſame 


Caſe 38. 


* Defendant 
may plead to 
diicovery of 
the ac caul- 
ing for- 
feiture: but 
not to diſco- 
very of the 
eſtate, as 
whether he 
is tenant for 
life or not. 


(109) 


Poſt. 494. 


thing. That incorreQtneſs therefore is not ſufficient to 
over-rule the plea. 


But the material and ſubſtantial part is as to the charges 


of an account being made up and dealings; which re- 


quires an anſwer and diſcovery : but this plea goes to diſ- 
covery of all that, being to diſcovery or accdunt of any 
perſonal eſtate of teſtator. If I ſhould now allow this plea, 
it would be impoſſible for plaintiff to except. 


Let it ſtand for an anſwer, &c. 


Weaver verſus Earl of Meath, Dec. 14, 1750, 


LEA to a particular fact in the bill, whether de- 

fendant was tenant for life; becauſe it would ſubject 
him to a forfeiture, he having made a leaſe for life of 
another, which would be a diſcontinuance of any remain- 
der over, who might enter for that forfeiture : therefore a 
court of equity will not compel a diſcovery of it, So if 
it was to diſcover a crime. In Zaſi-India Company v. Atkins, 
the queſtion was, whether defendant was bound to give an 
account of a clandeſtine trade; on which trade he had 
covenanted to make ſatisfaction for loſs ſuſtained thereby, 
and that by ſtated damages; and alſo covenanted, that he 
would not plead or demur to any bill to be brought in 
equity to diſcover ſuch trade. The defendant pleaded 
notwithſtanding : and it was admitted on all hands, that 
if it had not been for that covenant, he would not be 
bound. 


Lord CHANCELLOR. 


* Suppoſe a bill for diſcovery of waſte, charging de- 
ſendant to be tenant for life, and that he committed waſte 
and praying that he may ſet forth and diſcover, whether 
he is not tenant for life : he may plead to the diſcovery, 
whether he hath committed waſte or not, but not whether 
he is tenant for life or not. The plaintiff will be intitled 


® Jn all caſes of forfeiture if plaintiff alone {s intitled to it, and waives it, 
detendant muſt dilcover , and though plaintiff is not intitled to the forfeiture, 
yet if defendant bias himlelt not to inſiſt cn being protected from diſcovery, 
the plaintiff will compel him to make it. Molcly, 75, 


to 
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to have ſuch diſcovery; he may plead to diſcovery of the 
act cauſing the forfeiture; but this not a plea to that, but 
to diſcovery of the eſtate. There never was ſuch a thing 
heard of: conſider, how far it would go. Suppoſe, te- 
nant for life makes a conveyance in fee for valuable con- 
ſideration, with covenant for farther aſſurance : and there 
is a bill for that farther aſſurance, or for ſatisfaction on the 
foot of that covenant, Can he plead, that he is but 
tenant for life, and may forfeit his eſtate to another ? Be- 
ſide it does not neceſſarily incur a forfeiture ; for he may 
be tenant for life with a power; which is a common 
caſe. 


Therefore over-rule the plea. 


Gregor verſus Moleſworth, Dec. 14, 1750. Caſe 39. 


EMURRER to a bill of review; becauſe no Length of 
errors on the face of the decree; and that beſide — 
there was length of time, which would prevent opening — 


the inrolment. 


Lord CHANCELLOR. 


+ That is not a proper matter for demurrer, but ought 
to be pleaded; for ſeveral exceptions may take it out of 
the length of time; as infancy, coverture; which the 
party ſhould have the advantage of ſhewing, and which 
cannot be done, if demurred to. The queſtion now is, 
whether there is error on the face of the decree? There 110) 
plainly is: whether it was cured afterward, is another con- ( 
ſideration. Over-ruling this demurrer is of leſs effect than 
over-ruling any whatever; for it is only to open the inrul- 
ment that the court may hear the cauſe, as it ſtood, with 
all the ſubſequent facts. Therefore over-rule it. 


It was deſired to ſave the benefit of the exception of No ſaving 
length of time. IS 
Lord CHANCELLOR. 


* I can fave nothing on a demurrer, 


+ lo 1 Brown Parl. Caf. 95, ſuch a demurrer was allowed by Lord Keeper 
TW on appeal was afficmcd by the Houle of Lords, * 
l, 295. 


Gower 


Caſe 40. 


Ante p. 87. 
$ December. 


Caſe 41. 


Defendant in 
cuſtody for 
want of fur- 
ther anſwer, 
put*it in: 
diſcharged 
on paying 
coſts of coa- 
tempt. 


On in ſufficĩ- 
ent further 
anſwer, pro- 
ecls where 


left off, 
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Gower verſus Mainwaring, Dec. 17, a7 50, 


HIS cauſe coming on again, Lord Chancelby ſaid, 

it appeared plainly, that plaintiff could have no more 
than 8oo/. out of the reſidue ; ſo that ſhe was out of the 
caſe: and the remainder ſhould be divided between her 
brother Gilbert and a ſon of her deceaſed ſiſter, according 
to their neceſſities and circumſtances ; which the maſter 
ſhould inquire into, and conſider, how it might be moſt 
equitably and juftly divided. It was very difficult for the 
court to take on them to determine a queflion of that kind, 
in a family, and to judge of neceſſities and conveniencies. 
Suppoſe, teftator had by will left his perſonal eſtate to be 
diſpoſed of among his family, as the court of Chancery 
ſhould think fit: could the court have done it otherwiſe 
than according to the ſtatute of diſtribution ? 


Child verſus Brabſon, Dec. 18, 1750. 
EFENDANT was taken on a ſerjeant at arms 


for not putting in an anſwer, he afterward put in 
anſwer, and was diſcharged : the anſwer was reported in- 
ſufficient, and he was taken again; and now moved to be 
diſcharged out of cuſtody of the meſſenger, on paying coſts 
of contempt, Cc. the queſtion was, whether he fhould, 
before the further anſwer was reported ſufficient, or not ? 


An order by his Lordſhip in Duport v. Ward was men- 
tioned; where defendant put in anſwer after great delay and 
proceſs of contempt. It was referred for impertinence, 
and reported ſo; the impertinence was expunged, the 
coſts taxed, and ſubpœna iſſued for them. The anſwer on 
exceptions was reported inſufficient, and ſubpena to put in 
a better anſwer, and on contempt to a ſerjeant at arms. 
A further anſwer was put in; and plaintiff inſiſted, he 
ſhould remain in cuſtody, until the anſwer was reported 
full. On that it came before the court, and defendant, on 
paying coſts for not putting in a further anſwer, was diſ- 
charged. 


Lord CHANCELLOR. 
Where the firſt anſwer is reported inſufficient, and the 


party taken on proceſs for not putting in a further _— 


SS ww Hwa TY 2 ee www ©» — OW. 


KU. , 4 1 | * 


Lörd Chancellor Har pwicke. 


lie art to a further anſwer, * and pays the coſts 
of the cdntendpt, (for until then it is no anſWer) the courſe, 
[ take it; is; that he muſt he diſcharged and if the anſwer 
is afterward reported inſufficient, you may carry on the 
proceſs ef contempt at the proceſs you left off: but 1 
never heard; that he ſhould lie in cuſtody, until the Maſ- 
ter reports, whether the anſwer was ſufficient or not; 
which may be reported either way, and that after a long 
tine, In caſe of an inſufficient further anſwer, you are 
to take up your proceſs of contempt, juſt whete you left 
off; which would not be ſoy if he was to lie'in cuſtody 
during that time. The caſe cited ſeems to me in point : 
and as I remember, I was there inclined, that he ſhould 
remain in cuſtody becauſe of the great obſtinacy in not 
anſwering. 


The motion allowed. 


* 1 ” 
Taylor verſus Lewis, Dec. 20, 1750. 
ETITION to compel Mr. Reynardſen, + ſix clerk, 


to ſign a certificate of the time of filing replication; 
who objected, until he was paid his fees; which were 
already paid by client to Bignel, the 60 clerk, who ab- 
ſconded. | 


For petition. The queſtion is, wliether for inſolveney 
ot the ſworn dlerk all the ſolicitors and all their clients are 
anſwerable to the ſix clerk ; ſo that, if not paid, he may 
ſtop proceedings in any ſituation. There is an order in 
the printed book of rules and orders in 1668, by Lord 
leeper Bridgman and Sir Harb. Grimſtone, which eſtabliſhes 
this; that the fix clerk cannot come on the client or ſoli- 
citor, but muſt on the 60 clerk, for his fees; on which 
order the ſworn clerk is made an independent officer of 
the ſuperior or ſix clerk, ſo as not removeable at his will. 
With him is the client or ſolicitor to have privity or 
connexion z ſo that payment to him is concluſive to the 
ix clerk; and he is not obliged to pay twice, having paid 
the proper hand. The practice ſince has been, that the 
6o clerk has taken on him to pay the fix cleck; be- 


Accept ing Coſts purges the contempt, 4 Wrns. 45 f. 
+ 3 Atk. 727, S. C. 2 Ed. Ab. 723. Ante 25. 


Vol. II. K tween 


Caſe 42. 


Whether fix 


clerk can 


ſtop until 


paid fees, 
which had 
been paid 60 


. clerk, wha 
abſeonded. 


(112) 


Tt ſeem 4 
60 clerk 
cannot be 
changed at 
plcalure, 


*. 
— 
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* 


4 2 0 
CASES Argued and Detergiage 


tween whom and the elient all intercourſCis eafelſt 
v. Farewell, 2 dag 460. is like this; and ce r. 
there, ſtronger here. | 2 


E con. An officer of this or other court is not hound to 


act, unleſs fees are paid: nor will the court take” out, of 
their hands papers, &c. which ſhall remain as, a lien. 
There is an order by Lord Chrendon, where the court will 
ſtop the very hearing the cauſe, if fees are not paid. On 


petition to compel Mr. Jobn, a 6orclerk, to deliver up pa- 


pers it was ſaid, he was = his fees by payment to the 
ſolicitor on the authority of Coker v. Farewell. Your / ord- 
ſhiþ ſaid, you would not make an order for the writingz, 
but refer it to a maſter to ſee, what was due to him as cierk 
in court inthe cauſe, and then would make a further order. 
This order was to tax his hill : but founded on this, that 
8 were not ordered to be delivered without payment 
to him. 5 11 


Lord CHANCELLOR. ** 


take it, that the party has changed his clerk in court in 
this cauſe: but it is in the ſame ſtate, as if Bignel remaind 
now clerk in court, and cameanddemanded certificate of the 
time of filing replication to found a motion upon. In that 
caſe could the fix clerk have refuſed until paid his fees ? Is 
he bound to do that office until paid ? In a court of common 
law one cannot change his attorney without leave of court: 
fo that Ido not know, that a 60 clerk may be changed at 
pleaſure of the party, or that the ſecurity of the fix clerk 
can poſhbly be changed by changing the 60 clerk. 


It being alledged, that there was a compoſition between 


Bignel and the fix clerk, Lor. Chancellor de ſired it to ſtand 


Caſe 43 


Aſter ap- 
pearance no 
lo-cial in- 
judebiou 


over, until that fact was aſcertained; for if fo, all theſe 
queſtions were out of the caſe. 


The matter was aſterward made up. 


Marafco verſus Boiton, Dec. 19, 1780. 


M OTION for ſpecial injunction to ſtay navigating a 
; ſhip after appearance. - * 


Lok CHANCELLOR. 


You cannot move it without notice: eſpecially in ſueh a 
calc, which is of great conſequence to tiade; as then in- 
junctions 


n 
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junctions might be ed ex parte only to the navigating — 1 8 
all the ſhips in the Thames. If I could have granted an in- 
_— on petition, I would, becauſe there appeared ſome | 

ind of oppreſſion. I could not do that by the courſe of (I IJ) 
the court: but I granted a ne exeat regno. 


Biſhop verſus Willis, Dec. 19, 1750. Caſe 44. 
OY, near diſcharge an order made on petition. 


Lord CnancetLiotk: 


It is not the courſe of the court to move to diſcharge theſe 2 45 
orders on petition made on hearing counſel on both ſides. Gleborged 
On petition ex parte indeed it is done every day. I do not on motion; 
ſay, there may not be ſuch a cafe : but I know no inſtance t. 
of it, when made by the Lord Chancellor. How it is,; 


when made by the Mafter of the Rollt, I know not. 


Anonymous, Dec. 20, 1750. Caſe 43. 


| 

A Decree having ſettled a portion of a wife to be laid out 

in land for huſband for life, for wife for life, and the 

iſſue ; petition to have part to pay huſband's debts, and the | 
p teſt towife's ſeparate uſe, upon ſuggeſtion that there was no | 
: probability of iſſue, and that huſband had been long in pri- 


ſon and in infinite diſtreſs. 
k Lord CHANCELLOR. 
I cannot do it, unleſs veſted with a legiſlative authority: 
n and have known theſe ſuggeſtions of no probability of iſſue 
d made in parliame tt, and yet bills refuſed: 
[3 


Ex parte Wyldman, Dec. 20, 1750. — Cafe 46. 


— — | 
B OLE, (dehtor to Wyjldman,+ gave him bills of ex- Bankrupts- 
change, amounting to the whole or part of his debt, on 


Peter Vanbylik in Helland, who was debtor to Buckle: Three Two dede- 
of them were accepted; but the failure of Yanbylik in Hol- bac, 
land occaſioned the bankruptcy of Buckle here. A eompo- bankrupt : 
ftion was made by Vanbylik for his debts in Holland; —_— 
Wyltman received nothing under that compoſition before ee — 


the bankruptey and proof of his debt under the com- but before 
miſſion; and was admitted a creditor for his whole debt: Ardend re- 


+ 1 Alk. 109, 8. C. 1 Wm. 89. 2 Wms. 407, from the 
other: be 
Ka but ga 
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—_— _ but before the dividend made he had in fact received 27. and 


proportion 64. in the pound out of the eſtate of Vanbylit under that 


to the compoſition. 
Whole. . 


(r 1 ) Nyldman petitioned to be let in for a dividend in propor- 
40 tion to his whole demand. Any oppoſition to this was im- 
Otherwiſe proper in point of form; becauſe the admiſſion of him as a 
— — creditor intitles him thereto ; and having two ſecurities, he 
— 'be. has a right to come under boch. Ex parte Royd, 13 April, 
tore the 1741, petition to be admitted a creditor on a promiſſory 
bankruPtCy. note by one, who afterward became bankrupt : it was in- 
dorſed by meſne indorſements to the petitioner 3 but ob- 
jected by the aſſignees, that the ſame note had been proved 
under another commiſſion againſt the indorſer ; yet your 
Lordſbip held, he might ſtill prove it under both commiffi- 
ons : then he muſt have a dividend under both commiſſi- 
ons. So ex parte Bennet 1743, the petitioner before the 
bankruptcy of Lingwood, whoſe creditor he was, accepted 
4 compoſition by inſtalment, and on the bankruptcy peti- 
tioned to be admitted a creditor for the remainder of the 

original debt independent of the compounded debt. It was 
firſt objected, that the debt was reduced to 115. in the pound 
by the compoſition ; next, that petitioner had other perſonal 
ſecurity for his debt. Your Lordſbip held, that now he had 
a right to come in for the whole debt, as the compoſition 
was not paid: and that until it appeared, what he could 
recover on thoſe ſecurities, that could not come in queſtion ; 
he might therefore come under both ſecurities. Then this 
petitioning creditor, having two demands againſt differ- 
ent perſons, cannot be compelled to deliver up the ſecuri- 

ties, but may come againſt both. 


For afſianees of Buckle. The aſſignees ſent over to the 
agent of Vanhylik to receive the compoſition there; but 
were anſwered, that Hyldman was intitled to the compo- 
ſition on account of the three bills, and therefore they 
mult accept of a compoſition of the reſidue. Then he is 
not alſo intitled to prove his debt independent of that com- 
poſition. His being admitted a creditor was at a time, when 
it was not known, that the hankrupt's eſtate would receive 
any thing from theſe ſecurities ; he was therefore received 
a creditor on his affidavit, that he had no ſatisfaction for his 
demand. The inclination of the court, if any, will be in 
favour of the creditors at large, and not to put one in a bet- 
ter condition than others. * In Cooper v. Pepys, April, 


* 1 Atk, 106, # 
1741, 
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1741, notes were given toone, who indorſed, and became 
bankrupt ; indorſee comes on the drawer, who being una- 
ble to pay becomes bankrupt allo. A doubt aroſe, whether 
the creditors, who accepted a compoſition, may notwith- 
ſtanding prove their whole debts in the commithon againſt 
Reeves: your Lordſbip on conſideration and the caſes cited 
held clearly, that the compoſition muſt go in diſcharge of 
ſo much of the debt, and they could only 2 the remain- 
der under that commiſſion: which is in fact this very caſe. 
This is Ike, what happens every day as to perſons having 
real ſecurities fer their money: and reaſon ſpeaks it: if the 
incumbrance is ſuch, that there is no neceſſity to have re- 
courſe to the eftate of the bankrupt for ſatisfaction to make 
good the deficiency, they are intitled to receive 207. in the 
pound for their demands: but if the real ſecurity is defict- 
ent, they cannot come under the commiſſion to take advan- 
tage out of the common fund, but for ſo much as their debt 
amounts to, deducting what was before received for the 
produce of the pledge out of the whole debt, and come in as 

creditors fer the reſidue. 


Lord CHANCELLOR. 


This is a very plain caſe, both on the: general principles, 
and what has been determined more than once. On the 
acceptance of the three bills Yanbylik became perſon- 
ally liable for the money for which they were drawn, and 
to give a ſatisfaction for them; conſequently the petitioner 
had, pro tanto, two ſecurities for his debt; that is, two 
perſons liable for the fame debt. Then confider how it 
would have ſtood in common caſes, abſtracted from the 
commiſſion of bankruptcy. The obligee in a joint and ſe- 
veral bond may bring ſeveral actions of debt at the ſame in- 
{tant of time; proceed to judgment; and take out exccu- 
tion for his debt: but can levy but one fatisfa&tion. If he 
levies a double ſatisfaction for that demand, they are re- 
lievable in equity, and even in law ; for a court of law will 
interpoſe to prevent that, and order reſtitution of what is 
over and above a full ſatisfaction for principal, intereſt, 
and coſts. So in caſes of bills of exchange or promiſſory 
notes, where there is a drawer and indorſer, perhaps more 
than one, judgment is againſt all ; but there can be but 
one ſatisfaction. Then ſuppoſe any, or two of theſe per- 
ions become bankrupt 3 he may come in under each of 
theſe commiſſions, and prove his whole debt under each, 
and is intitled to receive ſatisfaction of either or both their 


cltates, according to the dividends to be made, until he has 
received 
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received ſat.sfaftion for his whole debt: and this is not a 
reference given to him out of the eſtate of either of the 
ankrupts ; having a double ſecurity, and not law or equit 

to taic it fram him. In the caſe put for the aſſignees, it 


is true, that if before the bankruptcy he has received from 


one, payment of part of his debt, if the other becomes 
bankrupt, he can prove only the ieſidue of the debt under 
this coauniſion, becauſe no more remains due to him: and 
the form o! proving his debt ſhews this; ſo that he is bound 
to accept that as iatisfaftion pro tanto. Conſider the preſent 
caſc : two perions are liable to this demand, one is a bank- 
rupt, the other is not ſtrily ſo; but has made a compoſi- 
tion, which is low in reſpe& of the debt: under that H'y/d- 
man receives nothing beiore the bankruptcy, but was a 
creditor for his whole money at the time of the bankruptcy 
and proving his debt; and pitted as ſuch, having re- 
ceived no ſatisfaction; but before the preſent dividend 
made, has reccived two ſhillings and fixpence in the pound 
out of the eſtate of Yanby/ik under that compoſition. The 
aſſignees inſiſt, this two ſhillings and ſixpence in the pound 
ſhall be deduQted out of the original debt proved, as if it 
had been paid before ; but that is a wrong method of putting 
it; nor can there be a caſe for that. It is true, it is more 


| beneficial for him than if it had happened otherwiſe 3 viz, 


if he had received a partial ſatisfaction before he had proved 
his debt; for then he cauld only come far what remained 
due; but this was received ſubſequent, when both were lia- 


ble: fo that ſtill he ſhall come under the commiſſion, until 


he is paid the whole, Otherwiſe it would be taking away 
the bencfit of his double ſecurity ; but it is a rule of law and 
equity, that a man may make uſe of all the ſecurities he has, 
until he receives a ſatis faction for his whole debt. Indeed 


if it happens, that befare he takes any remedy he received 


. a ſatisfaQtion, he could not poſſibly ſwear himſelf a credi- 


tor for more: but as this was not before, it will go by way 
of deduction, ſubſequent to the time of proving that debt. 
Conſequently hg is intitled to receive his dividend in the 
manner the commiſſioners have determined. The caſes 
cited for the petitioner arc proper for this. | 


Take the order therefore according to the prayer of the 
petition, except as to the coſts ; for the aſſignces were not 
to blame in bringing this before the court. 


Duke 


by . 
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Duke of Bedford verſus Coke, Jan. 14, 1750-1. | 
0 : | 


Ll 

N exceptions concerning only two demands of Dr. 
Young, firſt under a grant of annuity or rent-charge 
of 100, per ant. in 1719, next under a judgment obtained 
in 1722, on a hond of A. the queſtion was, whether Dr. 
Young ſhould be preferred to Lady Fane Coke and the other 
ſiſter of A4. to 1 on the attaindet of A. the ſurplus of 

lis eſtate was granted by the crown. 


LokD CHANCELLOR: oy. 


I take it to he determined by the former orders and de- 
crees between the patties, that both theſe demands are to 
be ſatisfied out of thei of A. s eſtate after debts 
and inc umbrances for conſideration created by A. 
before his attainder and committing treaſon ; ſtill leaving 
i: that they were demands eut of the eſtate, although on 
marſhalling the ſeveral demands, the court held, they 
were to be paid according to priority in point of conſide- 
ration, not cf date, | 


But ſuppoſing it not fo determined, and that it was ſtill 
open, what would be the right of the parties? Conſider 
it in reſpe& of the crown and of Lady Jane Cote, who 
ſtands in the place of the crown: the crown certainly might 
have two kinds of equity or defence againſt ſuch a demand 
as this; firſt, ſuppoſing the grant of annuity obtained by 
fraud or impoſition from A. the crown, coming in on foot 
of the attainder, and having all rights veſted in 4. by his 
forfciture, might have taken advantage of the fraud ; and 
though it was by conveyance, which would have atfeQed 
his eſtate in the hands of the crown, would have the fame 
equity to be relieved again it; and ſo might Lady Jane 
Cale in the place of the crown. But the crown might 
have another equity, which A. could not; viz. if A. had 
voluntarily and Aeg made ſuch a grant to encumber 
his eſtate in the hands of the crown with a view to his high 
treaſon, the crown and Lady Jane Cote would have a right 
to diſpute that demand, and be dclivered therefrom, as 
fraudulent ; and there are ſeveral cafes, where ſuch collu- 
ſive conveyances, on pretended conlideration to encumber 
the eſtate have been held fraudulent in hands of the crown, 
though it would not in hands of the party * But 
no ſuch defence is inſiſted on for the crown or Lady Jane 
Cole, that theſe demands were obtained by traud or impo- 


ſition 


Caſe 47. 
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fition on 4. They were inſiſted ta be voluntary; but that 
is not a defence in the mouth of the crown or ot Lady June 
Coke; becauſe the ciown on a forfeiture takes the eſtat 

ſubject to all charges and incumbrances, which would have 


* 8 


9. 4 


— 


bound the party forfeiting, and muſt be bound too, where 


no fraud in reſpect of the crown. That is, where it is a 
conveyance, which is a charge on the eſtate; for to be 
ſure the crown is not ſubject to debts at large, of the for- 
feiting party, the creditors whereof being quite without 


remedy ; as there is no ſuch law in England, letting in 


debts at large, though there is in Scotland but the crown 


muſt take the eſtate liable to tie charges thereon. Here the 


grantee of this rent- charge, and the creditor by judgment, 


might have come into the Exchequer by the remedy given 
by the ſtatute by Man/lrance de droit, &c. 40 remove the 
King's hands until theſe det s Mc paid. Then Lady 
Fane Coke cannot be in a beWrMaqadition than the crown 
would be. It is not diſputed on the head of- fraud or im- 


poſition on A. himſelf. As to the queſtion whether vo- 


Caſe 48. 
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Leaſe for 
Years by deed 
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luntery or not, if fairly obtained, and binding on A. it would 


be binding on Lady Jane Cole. 


I will give no intereſt for arrears of a voluntary annuity. 
Exel verſus Wallace, Jan. 28, 1750-1. 
At the Rolli. Sir Jobn Strange, Maſter of the Ralls, 


N the marriage of Villiam Oxferd, with Elizabeth, 
daughter of Andrew Smith *, a leaſehold eſtate called 
Selburne Grange, held of Magdalen College, was ſettled 
in truſt to permit the huſband to receive the rents and pro- 
fits for life, if the term ſhould ſo long endure ; afterward 
to permit the wife to enjoy it for her life, if, Sc. after 
the deceaſe of them, and the ſuryivor of them, then the 
truſtees, their heirs, &c. ſhould aſſign the ſaid leaſehold 
eſtate, together with the rents, iſſues, and profits, to the 
eldeſt ſon of William Oxferd, as ſhould be by him begotten 
on the body of his wife Elizabeth, and for want of ſuch iſ- 
ſue of ſuch ſon, in truſt to aſſign the ſame to and among all 
and every the daughter and daughters of William Oxferd, 
on his ſaid wife to he begotten, equally ſhare and ſhare alike: 
if there ſkould happen to be no iſſue male or female of their 
two bodies, then to uſe of William Oxferd, his heirs, exe- 
cutors and adminſtrators. The inheritance of a ſmall 


Vol. I. 47, 236. 
ED copyhold 
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copy hold eſtate was alſo compriſed herein z and there was not veſti 


a proviſion, that the truſtees ſhould renew the leaſe, — — 5 
born, and 
By this marriage there was one ſon, William, and two died in lite 


of the mo- 


daughters, Elizabeth and Anne; the father died in 1735, !,.. 
Anne in ſame time after ; the ſon died in 1745, aged about 

19, without iſſue, during the life-eſtate of the mother, who 
intermarried with Henry Read, and at her death left Eli- 
zabeth, her only daughter then living, fince married to 
defendant Wallace. 


Andrew Smith had, after the marriage of his daughter pit of 
with William Oxford, and when they had only iſſue the perſonal to 
defendant Elizabeth Wallace, made his will; thereby giv- alte ebil- 
ing to his wife ſeveral parts of his perſonal eſtate for her daughter, to 
own uſe and benefit, and to her during widowhood the be paid when 
uſe and enjoyment of the reſt of his perſonal eſtate 3 and rie 
alter providing thereont 20000. for his grand-daughter, he and di- 
gave the remainder to the uſe of his grand-daughter and all charge; _—_ 
and every child and children of his own daughter, which child as they 
the now has, or may hereafter have by her preſent or future come in eſſe, 
nuſband, equally to be diyided, ſhare and ſhare alike, to 399 rant 
be transferred, delivered and paid to them ſeverally, as ſoon — . 
as they ſhall by law be able to receive and diſcharge the je to be 
ſame ; and made his wife executrix, who lived unmarried, — a 
and made Elizabeth Wallace her executrix; who, as ſuch, the veſting 
was repreſentative of Andrew Smith, and the grand-daughter und daugb- 
— in his will, and adminiſtratrix to her brother and ſiſ- * death. 
ter William and Anne, both born after their grandfather's 
will, and dying under age in life of their mother ; from 
whoſe ſecond huſband Henry Read, the plaintiff claiming 
under an aſſignment, brought this bill for an account of the 
ſeveral perſonal eſtates in which the wife of his aſſignor 


claimed a ſhare, 


Two queſtions aroſe as to what ſhould be conſidered 
the perſonal eſtate of William and Anne his ſiſter. 


The firſt was as to the eſtate of both: the plaintiffs, as 
{landing in their mother's place, claiming a ſhare of what- 
ever appeared to belong to their perſonal eſtate, under the 
ſtatute of diſtribution, they dying inteſtate, ſhe ſurviving 
them, and their father dying long before: that each of (1 19) 
their third of the perſonal eſtate of Andrew Smith, which 
by his will was divided equally, &c. veſted in them equal- 
lv, and tranſmiſſible to thoſe intitled to the benefit of their 
reſpective perſonal eſtates. The defendant, Elizabeth 
| Wallace, 
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Wallace, inſiſted nothing veſted in them during their lives, 
but that defendant was intitled to the whole as the only one 
who ſurvived the mother; principally becauſe, as the re- 
fidue was to be equally divided between all her children by 
any huſband, the number of objects and the quantum would 
not be known until her death; therefore nothing veſted ; 
eſpecially conſidering the ſubſequent worde, as ſoon as 
* they are able to receive and diſcharge ;” which relates to 
their reſpeRive ages of twenty-one. 


The ſecond concerned the perſonal eſtate of William the 
ſon only as to the college leaſe, which was fince renewed ; 
in which the plaintiff contended, that if it was a real eſ- 
tate, William would have an eſtate tail; and that fuch 
words, as in real eſtate would carry an eſtate tail, ſhould, 
in terms for years, carry the whole term, and the remain- 
der over to the daughters was void in law, as tending ta 
perpetuity 5 and conſequently the reſidue of the term, after 
death of father and mother, became part of the ſon's per- 
fonal eſtate, and deviſible in moieties between the mother, 
(in whole place plaintiff ſtood) and his ſiſter the defend- 
ant, who, on the ether hand inſiſted, her brother could 
only take upon his ſurviving ; and by his dying without iſ- 
ſue the remainder to the daughters was good, as being 
within that reaſonable compaſs of time the law allows; con- 
ſequently ſhe was intitled to the whole. 


His Honour, having taken time to conſider, now pro- 
nounced his decree. 


On the firſt, I am of opinion that one-third of the re- 
ſidue of the perſonal eſtate of Andrew Smith, veſted in 
William, and another third in Arne, and is to be conſider- 
ed as their reſpective perſonal eſtate diviſible. There are 
no words in this will confining the diviſion of this reſidue to 
ſuch children of Elizabeth Oxford as ſhould be living at her 
death; for that would have. poſtponed the veſting the in- 
tereſt until that event: ſo that it is only a bequeſt of the 
perſonal eſtate to be equally divided among all the children, 
whereinthe intereſt veſts in each as ſoon as they come #n 
eſſe, ſubje& to be varied as to the quantum of the proporti- 
ons as they ariſe, but ſtill veſted and tranſmiſſible to their 
repreſentatives. + It is only the common caſe of the deviſe 


+ 1 Brown 181. where it was held that a contingent intereſt may veſt in 
right, though not in poſſeſſion, and that in an ex-cutory devite, the interelt of 
the firſt aud tubſcquent takers veſt at the lame time. 2 Veut, 347. Foreſt, 117. 
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of the uſe of it to A. for life, and after her deceaſe to B. cc 


where even the circumſtance of B.'s ſurviving 4. is not ne- utc of 
ceſſary ; for ſtill the repreſentative is intitled. Both, Al. _ a = 
liam and Anne had a right to call on the repreſentative of e d' R 
Andrew Smith to place it out for their benefit, being under B. 
age, both ſurviving the widow of Andrew Smith. It is 
ob jected however, that defendant appears to be the principal 
object ot teſtator's regard, and not likely to be affected by (1 20) 
the births of her brother and ſiſter, who did not live to be 

intitled to any ſhare of the reſidue: but that regard is ſut- 

ficiently anſwered by the 2000/. ſhe was to have out of the 

reſidue in the firſt place and in all events. One- third there- 

fore is to be conſidered in the account, as perſonal eſtate of 

William ; one moicty to the plaintiff in place of his mother, 

the other to defendant his fiſter and adminiſtratrix: ano- 

ther third is to be conſidered as Anne's, who dying before 

William, it is to be divided into thirds ; one to the mother 

for plaintiff 3 another to William ; the third retained by de- 

fendant. 


The other, and more difficult point, depends on the Remainder 
conſtruction of this deed ; for the general principles can- — 
not be diſputed“: a remainder over on a general dying neral dyi 
without iſſue is too remote, and cannot be . but * 
if to he conſidered as a dying without iſſue living at his 3 
death, the remainder to the daughters will be good. Some bereit ir 
words muſt have been omitted in the ingroſſment; as will without 3 
appear from reading this clauſe. The firſt words ſuch iſſue, ve Hf 
if they ſtood alone, might naturally have referred to elde 
ſen ; but the ſubſequent words ſhew, that is impoſſible. Ihe 
omiſſion is unfortunately in the moſt material part of the 
deed : but whatever conjecture might be made how this 
happened, and however by the inſertion of ſome words it 
might be made conſiſtent, I cannot go out of the deed it- 
ſelf, but muſt take it as it now appears, and put the heſt 
legal conſtruction I can upon it: and if it is capable of ſuch Perpetvity 
a conſtruction as will anſwer the end, and not run into the 1 
danger of a perpetuity, (which the law endeavours to avoid) ther's taking 
that turely is the conſtruction the court ought to follow . a« repreter- 
I am of opinion, that may be done in the preſent caſe. If ee 
in every event the truſt of the term expired within lives in — . 
being, it comes within the compals allowed by law for its 
ſuſpenſion; and the point of time is the death of the ſur- 


vivor of the father and mother, whoare firſt provided for ; 


® | Brown, 189. 2 Alk. 308, 376. Pearne 363, 3d. edition. 6 Browa's 
Farl. Cale. 309. | 
+ 2 Brown, 30. 
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on whoſe deceaſe the truſtees are then to aſſign to the eldefi 
ſon, if then ſuch in being; and to aſſign the whole term to 
him, not for life only; which might be liable to obje&ion. 
Then the words “ for want of ſuch iſſue of ſuch ſon” will 


prevent its going over to daughters on there having been a 


jon, who died before leaving iſſue. If there is no ſon and 
no iſſue, the truſtees are then only to aſſign to the daugh- 
ters unfettered, and as an ablolute intcreſt. The words 
relate to the ſame time throughout, the death of the ſur- 
vi vor of.the father and mother: if the whole truſt of he 
term ſhould veſt inthe fon on his birth; the intent of the 
ſettlement would be defeated ; as if he died ever ſo young, 
his father would have his eſtate again as his repreſen- 
tative; which in Seymour v. Bingham, 8 June, 1144, 
(as is cited) the Lord Chancellor declared againſt, as that 
would carry it to the repreſentative of a ſon who died 
ſoon after his birth, in order to throw it back to the fa- 
ther s which was to be avoided if poſſihle. Eldeſli fon in this 
deed muſt be reaſonably interpreted; they could not there- 
by mean fir/t born, but eldeſt at the death of the ſurvivor 
of the father and mother; which mult be the point of time 
fixed. The court always inclinzs to fayour that conſtruc- 
tion which ſupports the ſimitation over, if it can be done; 
and has laid hold of all opportunities of referring it to a want 
of iſſue at the time of the death: as where the words are 
feaving no iſſue, &c. * the court has there in the conſtruction 
ſupplied the words then living to anſwer the intent, and ſup- 
port the remainder over; for which Atkinſon v. Hutchinſon, 
3 Wit. 258, and cited in Sabberton v. Sabberton, is very 
ſtrong. So Donne v. Merrefield, and Forth v. Chapman, 
1 Will. 663, where the deviſe over was on appeal held 
good. Target v. Gaunt, Eg. Ab. 193, and 1 Will. 432. 
was on the words dying without iſſue. In the preſent caſe 
from the omiſhon, the words ſuch {ſue of ſuch fon have no 
antecedent to which ſuch i//ue can be referred: then why 
ſhould I conſtrue that limitation over to depend on a gene- 
ral dying without iſſue at any time, when the deed does 
not fay ſo; and this in order to defeat the iſſue of the mar- 
riage intended to be provided for ? Indeed where the words 
are in general dying without iſſue, in conformity with the 
legal interpretation a dying without iſſue of the firſt tenant 
in tail according to Buckmere's caſe, 8 Co. 88 a. where it is 
held, it may be ſo laid in a formedon, I agree no intent ot 


* Limitation over after legitimate heir: too remote, unleſs confined: to the 
&inc of death, 1 Vol, 521. K 
the 


* 
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the party can be regarded, which is not conſiſtent with the 
rules of law. If therefore the words are plain, as in Miſs 
Dermer's caſe, I could not depart from them; but as they 
arc not plain, and to conſtrue it, that if at death of father and 
mother there is no fon, is more natural than to conſtrue it 
a failure of iſſue 100 years hence; that ought to prevail: 
though all thoſe caſes were on wills, this though on a deed 
is as ſtrong. Maſſenburgb v. Aſb, 1 Ver. I is objected for 
plaintiff, that the words at the end of the clauſe will ſerve 
to explain the meaning of the word i/ſue in the former part, 
and would in caſe of a will or act executory raiſe an eſtate- 
tail by implication, and conſequently carry the whole term, 
ſo it would, if on the death of the ſurvivor of the father and 


mother there was then in eſſe any perſon coming under the 


deſcription of the deed : but they cannot enlarge the for- 


mer words, but muſt refer to there being no iſſue male or 


female, when the truſt was to expire, and the truſtees were 
to aſſign the whole term. Defendant's wife is therefore ab- 
ſolutely intitled to it, and the bill muſt be diſmiſſed as to 
that part. 


Duke of Bridgwater verſus Egerton, Jan. 29, 17 50-1. 


T HE firſt queſtion was as to hooks claimed by plain- 
1 tiff as heir-looms; for which was cited ®Levi/on v. 
Grvencr ; which was a limitation for life, remainder to the 
hritand every other ſon in tail male, remainder over; and 
then that his library ſhould go as far, as the law would per- 
mit, to the ſame perſons, to whom the eſtate limited. 
Tenant for life enjoyed till his death, and never had ifſue ; 
the remainder over took place, and claimed the benefit of 
the library as an heir-loom. The queſtion was, whether 
this limitation over was not a right one? Another, whether, 
even it that was doubtful, the other words did not impower 
a court of equity to direct it ſo ? Your Lerdſbip held, in both 
caſes it would go. If on the firſt, that it was a double con- 
tingency : but a greater ſtreſs was laid on the other, that 
this was a legacy, which does not take effect without con- 
lent of executor, who is a truſtee and that the court would 
take care, it ſhould be ſo limitted, to go as far as it would. 


Loxd CruAanceLitoR 


Held the books ſhould not go as heir-looms to the plain- 
ut, being the property of the late Duke Jobn, his brother, 


* : Vol. 196. Poſt, 277. Browa, 274. Prec. Chan. 26, 
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| tenant in tail, the firſt taker, and part of his perſonal eſtate, 
Here was no ſuch contingency as in ® Leviſon v. Grovener : 
which had carried it as far as can be, in the caſe of heir- 
looms. | . 


: Another queſtion as to a houſe, which with the a s rte- 
— nances, — had deviſed on his wife during — — 
appurtenan- hut deſired, that when his eldeſt ſon for the time bein 
<5 to vic ſhould attain twenty-one or marry, he ſhould, if he defired ©, 
dombo: it, and gave notice thereof, have the ſaid houſe and appur- 
but eldeſt tenances for his own uſe, paying her 4000. per ann. during 
ton, when widowhood. She had married again; but the preſent Duke 


yo — had not attained twenty-one. 


might on * 

—_ m., There was cited a caſe on the will of the Duke of Buck- 
ries, the ſon ingham, December 4, 1745; where a houſe and appurte- 
under twen- nances was deviſed to a wife during life on condition, if ſhe 
> twen. ſhould marry again, to go to the eldeſt ſon and his iſſue, 
ty-one he remainders over. "The plaintiff infiſted, the houſe was 
will be enti> freehold 5 the other fide, that it was leaſchold, and to go to 
tervening reſiduary legatee. Your Lordſbip held, that as the wife 
intereſt un- never marricd again, it was a contingent deviſe, which 
—— never happened, and therefore could not be taken by Duke 
pectively to Edmond by the words giving an eſtate tail, but it fell under 
the cefidue- the other general words of the reſidue 5 diſtinguiſhing it 


from all caſes of contingencies. 


Lord CHANCELLOR. 


Undoubtedly teſtator had in view, that the event might 
be, that the eldeſt fon for time being might make this real 
eſtate during the intereſt of the wife ; but it is clear, that 
he intended, that after determination of her intereſt he 
ſhould have the houſe and appurtenances : if therefore the 

(12 3) words in the will anſwer any-contingency, which may 
take place, it will have that effect. Her intereſt is deter- 
mined, his is not yet come ; but there is nothing to hinder 
it, being within the time the law allows a contingency ; ſo 
that it may now happen; and that ſenſe will clearly anſwer 
that intent. Conſequently when plaintiff attains twenty- 
one, and complies with the circumſtance required, he will 
be entitled to have poſſeſſion thereof: the intervening in- 
tereſt in mean time is undiſpoſed of. He cannot have it; 


® Barnardift, 54. 
; ' As 
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as not given to him. * There being a diſpoſition of the 
teſidue bath real and perſonal, ſo much, as is real, will go 
to the real, according to Lord Weymoutb's caſe; ſo much 
as petſonal will tall into the perſonal, and go to the reſidue. 


Another queſtion as to 50oo!. a fourth ſhare of 20,000/. 
provided to be raiſed by a truſt term in marriage-ſettlement 
in caſe of two or more younger children, ſubje& to the fa- 
„ tter's appointment and diviſion between them. There 
* wcre four younger children, three daughters and one ſon, 

the plaintiff. he father afterward makes another ſettle- 
ment, reciting that a proviſion had been made for the chil- 
_ dren of the marriage, and reciting his deſire and intent that 
the whole theregf ſhould be divided between thoſe daugh- 
ters, he makes W ſettlement on the plaintiff in diſcharge 
and ſatisfaction of his proviſion, on condition that the plain- 
tiff waved and releaſed it: but he thereby made no direct 
appointment or gift of that 5000/. to thoſe daughters. Af- 
terward in his will he ſays, “ Item I give to my daughters 
© ſo much, as, with what is provided by my marriage- 
« ſettlement, will make up their fortunes 10, ooo. It is 
abjected for the daughters, that by the marriage-ſettlement 


onſy 5,000/. was provided for them; becauſe, taken ſtriQ- | 


ly, their brother was intitled to a fourth part of the 
20,000. ; and therefore they were intitled to have that 
ocol. a- piece made up 10,000/. out of the perſonal eſtate, 
and over and above to take the 50000. the plaintiff's ſhare, 
the benefit of which was purchaſed for them. 


Lorp CHANCELLOR. 


That is not the teſtator's intent. I am of opinion, that 
according to the teſtator's plain intent in the laſt ſettte- 
ment and will, taken together, they are not entitled to more 
than to have their portions made up 10,000/. a- piece. The 
father could not make an illuſory appointment; becauſe 
that would be defeating the marriage-ſettlement, under 
which they took as purchaſers: but he might have made 
a very material difference between them 3 which power the 
court would not take from the father, provided he made a 
reaſonable proviſion according to the intent of the ſettle- 
ment. He intended, what ſhould be raiſed under that term, 


® Where there is no reflduary deyiſe, or other particular diſpoſitian of them, 
the profits of a perional eſtate between'teftator's death and the veſting of an ex- 
ecutory eſtate, or between the determination of the firſt limitation, and the 
veſting of a ſubſequent one, will accumulate for the benefit of the perſon next 
ty lake by viitue of the limitations, Bathatdiſt. 74. 3 Wms. 300. 


Portions for 
younger 
children 
under a 
ſettlement : 
father pro- 
vides ot her- 
way> for 
one; intend- 
ing 10,000d, 
a- piece tor 
— They 
are confined 
to that, and 
not allo 

to claim an 
equivalent 
for the 
other's ſhare 


(124) 


ſhould - 


AEPPE_E_ 


CASES Argued and Determined 


ſhould go to the daughters; who were properly to te red? 
vided for by money- portions, and to provide for the plain- 
tiff in another manner. In his will he does not ſay tbeir 
portions but fortunes; which is their whole fortune mthe , 
world. He had not made a direct gift of the plaintiff's * 
5000/. to them; but after he had put it in his power, he 
conſiders the whole 20,000/. as provided for them by the- 
marriage-ſettlement ; the whole right ariſing under that, he 
only exerciſing the power he had over it. If indeed the 
daughters had no other ſatisfaction whatever, and the plaitl» */ 
tiff ſhould attain twenty-one, and being capable of eleQing * 
ſhould ſay, he would not take that ſettlement on' him, but 
abide by his ſliare, the 5000/. and conſequently the limita- 
tions in that ſettlement had become void M nothing more 1 
in the caſe, theſe daughters might have beef entitled to have 
had the benefit of this limitation, made to the plaintiff, to 
reimburſe to them the 5000. the father intended, agreeable 
to my decree on Lord Coventry's will. But, having defign- 
ed them 10, ooo. a- piece, if that equity tends to give them 
more, that would be a bar; for the court would not, that 
they ſhould take that equity contrary to the intent of f 
the teſtator. If that would have been ſo, if the plaintiff 
ſhould make that election, it will be ſo now: conſequently 
they are entitled to no more out of the father's eſtate than 
to make up 10, oool. 


* 8 4 — 


(12 5) Earl of CursTERFIELD and others executors of 
Joun SPENCER, verſus Sir ABRAHAM JANSSEN, 


ebruary 4, 1750-1.“ 


Lord Harowicke, Lord Chancellor. 


— Sir WILLIAM LEE, Chief [uſtice. 
1750. Sir Joux STRANGE, Maſter of the Rolls. 
Sir Joux W1LLEs, Chief Juſtice. /. 


BuR NET, Juſtice. 


T H E ſtate of the caſe upon the pleadings and proofs, 
as far as was material for the conſideration of the 
court, was ſhortly this : . 


* 1 Atk. 301, S. C. Cowper, 970, Browa, 1. 4 Vern, 14, 27, 141, 1 Was. 
310. 3 Wras, 290, 2 Alk. 133. l BI Job 
na 
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hn Spencer in 1738, being poſſeſſed of an income of 


7000. per ann. and of a perſonal eſtate in plate, jewels, 
and furniture, to a great value, and having contracted a 
deht to the amount of 20,000/. to ſeveral perſons, moſtly 


A. aged thir- 


ty, borrows 


tradeſmen, by whom he was preſſed, and which he was zoo. on 


defirous to pay off, propoſed to borrow money, and parti- 
cularly a ſum of 50oo/. for that purpoſe. As he had a 
well grounded expectation of a great increaſe of fortune 
on the death of his grandmother, the Ducheſs of Marlba- 
raugb, if he ſurvived her, he reſolved to contract thereon. 
He was above thirty ; originally of a hale conſtitution, but 
impaired: and although afterward he lived more regular, 
yet he was addicted to ſeveral habits prejudicial to his 
health, which he could not leave of. She was ſeventy- 
eight; of a good conſtitution for her age; and mods 
of her health. He ſent to market a propolal, which he ſup- 
poſed, would eaſily meet with a purchaſer ; as it was natu- 
ral to expect it in common courſe, that his grandmother 
ſhould die firſt, though ſhe was a good old life, and he but 
a dad young one. This propoſal was, that if any one would 
lend him 5000. he would oblige himſelf to pay 10,000). at 
or ſoon after the death of his grandmother, if he ſurvived 
her, but to be totally loſt if ſhe ſurvived him: this was 
rejected by ſeveral knowing perſons as not ſufficiently ad- 
vantageous z as it was at firſt by the defendant ; but after- 
ward accepted by him: and a bond of 20,006/. conditioned 
to pay 10,0007. was given on thoſe terms. She lived fix 
years and three months; he furvived her one year and 
eight months. Upon her death, it did not clearly appear 
who made the firſt applica, whether the defendant for 
his money, or Jobn Spencer“ for delay of payment, as he 
might not be able immediately to raiſe 10,000). although 
by the event he came to a great annual eſtate : but it was 
clear, that as ſoon as it was propoſed by the defendant to 
fobn Spencer, he conſented to do it: and, near two months 
alter the contingency happened, he executed a bond in the 
penal:y of 20,000/. conditioned for the abſolute payment 
of 10,0001. at or before April following; and executed allo 
a vv1rrant of attorney for confeſſing judgment thereon 3 
which was afterward entered. Jobn Spencer in 1745, at 
different times paid two ſeveral ſums of 1000). each in part 
of this debt; and expreſſed himſelf ſeveral times ſatisfied 
with the conduct of the defendant ; and that he ſhould be 
paid his whole demand as ſoon as poſſible. The defendant 
alter his death ſued a ſcire facias againſt his executors for 
an execution; who relorted to this court, praying an in- 

Vor. II. L junction, 
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junction, and for relief on payment of the 5000/. with in- 
tereſt from the time of advancing it. 


For plaintiffs. This caſe is of great importance to the 
eſtate of Mr. Sgeucer, but of greater to the public. The 
hill is to be relie ved acainit an exorbitant, unconſcientious 
demand, on the known terms in a court of equity, payment 
ol principal really advanced and legal intereſt. There are 
three gen:ral points to be determined. Firſt, how that 
contract would have ſtood, if properly brought in judgment 
in a court of law, and conſidered merely upon legal prin- 
ciples ? Next, what the fate of it ought to be in a much 
ſtronger degree in a court of equity, when examined by 
principles of equity? Laſtly, the ſubſequent tranſad ions 
relied upon in the anſwer as a ratification of the origin 
bargain ? 


As to the firſt, it is not good in point of law, and there- 
fore uſurious. Opprelſion of this kind is almoſt of as anci- 
ent date as the uſe of money as a medium of trade; and 
uſury of a much more innocent nature was againſt the prin- 
ciples not only of the canon law, but of the common 
law of the land. Lord Coke fays in 3 Inft. 151, that 
a man being found guilty of uſury after his death, all 
his goods were fortcited to the crown; although it is 
now altered by ſeveral ſtatutes, which confine it to 
ſuch a guantym; allowing a certain moderate profit 
for the uſe of monev: the difference therefore between 
uſury and intereſt is in ſpectre nothing, but in gradi. 
Though the leverity of the common law is changed, the 
nature of things cannot be changed; it was the conſtit u- 
tion of this country, and is fo, that no gain ſhould be ex- 
orhitaat on the loan of money : and therefore it is material 
whether it lalls within the ſtatutes or no: but this caſe 
docs; where ſuch a contraCt is originally for the loan of 
money, and exceeding the legal allowance, it is reſcinded 
by the at of parliament itſelf, though attended in ſome 
meaſure with a chance ; being conſtrued a ſubterfuge and 
evaſion of tije act; lor if it may be extended to one life, it is 
difficult ta tell where to ſtop. The legiſlature took a diffe- 
rent method formerly ; in the firſt acts deſcribing minutely 
what ſpecies ſhould he allowed; confining it to a direct 
loan of money for illegal gain, or ſale of goods or merchan- 
diſe to p-rſons in neceſſity; the ſpecifying whereof intro- 
duced endeavours to evade the particular kind of uſury 
deſcribed : therefore the 21 7. 1. c. 17. is in general terms; 
in conſequence of which courts of law were veſted with 32 
kind of equitable juriſdiction, to conſider the circumſtances 


| of the cale ſtated as particularly as in bills in this ow. 
| c 
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The intent of the parties at the original communication is 
conſidered even by the courts of law as decifive ; and where 
that is for a loan of money or colourable ſale of goods, 
whatever is thrown in of a different kind, it is uſurious, 
otherwiſe not. Reynells v. Clayton, Mo. 397, and Becher's 
caſe there cited. Next, wherever ſecurity is taken for a 
larger ſum than is really advanced, it is uſurious ; unleſs 
the party may deliver himſelt therefrom by paying a leſs, 
or by doing ſome collateral act. The throwing ſomething 
hazardous into the bargain, by which (as it is infiſted) the 
lender might in ſome event have loſt the whole, will not 
take it out of the ſtatutes, and ſeems to have ariſen from 
the ſtatute 11 H. J. c. 8. telling how far one might go to 
keep out of the acts. Mo. 397. and Button v. Downbam, 
Cr. El. 642. Burton's caſe, 5 Co. 69. Roberts v. Tremain, 
Cr. J. 5075. Cattrel v. Harrington, Brownlow, 180. Fuller's 
caſe, 4 Leon. 208. Ney 151. 2 And. 15. and Maſon v. 
Abdy, Cartb. 67. 3 Sal. Camberb. 125. The only excepti- 
on is the f@nus nauticum, or hottomry-bonds ; which for the 
ke of the public, and benefit of trade, are held not within 
the ſtatutes of uſury. The only view of the parties here 
was a loan of money, and ſecurity for double the ſum ad- 
vanced, ſuhje& to the contingency ; the borrower could 
not deliver himſelf from the payment ; and the court will 
ten lay every thing elſe out of the caſe. In the calculation 
of lives it is difficult to ſay, where the true rule is: Halſey 
and NV-rwtor have varied: but on the firſt fight one would 
think the lender had here greatly the advantage from the 
liproportion ; ſo that on the face of it it would be deemed 
2 ſubterfuge in a court of law. Suppoſe the bond exiſting; 
and an action brought „ — defendant, after the grand- 
mother's death; and the 

es may advance matters debert; and it would be deter- 
mined to be within the ſtatute ; which is very extenſive, 
ad, though penal, to have a liberal conſtruction. The 
tems, on which men communicate to borrow and lend, 
cnnot alter the nature ofthe caſe. The guantum of the ritk 
not material; nor did the tranſaction proceed on the 
©npariſon of lives; or health or conſtitution ; but it it did, 
e defendant was ſatisfied of the contrary to what he now 
thdeavours to ſupport by proof, as to the eonſtitution of 

. Spencer, | 


As to the ſecond point: Courts of equity, not being tied 
p to rules, conſider queſtions of this kind in a more exten- 
e manner, and in general have avoided laying down any 


aicular rule, as that would (like old ſtatutes of uſury) 
a i teach 


tute of uſury pleaded; the par- 
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teach perſons, how far they might ſafely go; but declare, 
that wherever there is a {park of oppreſſion, the motive on 
one ſide, neceſſity to apply for money; on the other, a co- 
vetous paſſion for undue luere, they always relieve ; not in- 
deed ictting .it aſide, but by giving what is really due. 
Their principles have been eſtabliſhed gradually and with 
deliberation: and if one or two judges, who preſided here, 
have differed and been unwilling, they have at laſt been 
compelled by the force of precedents and the growing evil, 
There were many caſes for relieving againſt unreaſonable 
bargains in caſe of young heirs inthe time of Lord Elleſmere, 
Bacon and Cventry. The firſt caſe afterward is Waller v. 
Dalt. 1 C. C. 276; which was introductive of Barny v. 
Beak, 2 C. C. 136. In Ferny v. Pitt, 2 Ver. 14, Lord 57 
feries held, there was no difference, whether it was for mo- 
ney or wares; that the firſt thing prohibited by the ſtatute 
is for the loan of money, and that of wares put ſecondarily 
only; and reverſed Lord Nettinghbam's decree, who had not 
been long in this court, when he took that diſtinction. In 
Berny v. Tiſon, 2 Vent. 359, Lord Nerth affirmed the decree, 
though he thewed an unwillingneſs, by adding ne trabatur 
inexemplum. In Batty v. Lliyd, 1 Ver. 141, Lord North 
diſmiſled the bill. In Wett v. Hill, 1 Ver. 167, he would 
not relieve, and reverſed Lord Nottingham's decree : but on 
a hill for ſpecific performance of the ſame agreement, 
1 Fer. 271, he ſeems alittle to remit that rigour, he had 
at firſt, and would not countenance the practice. But Lord 
Ardglaſs v. Muſchamp, where there was both a riſk and con- 
firmation, ſhews, he had entirely got the better of it 
from the force of precedents. Other caſes were before 
Lord J:f/iries, and Lords Commiſſioners, 1 Ver. 467, 2 Ver. 
77, 78, 121,402. So Twiſleton v. Griffith, 1 Wil. 310. 
In Curwyn v. Milner, 3 Wil. 293, Lord King, though he 
ſeems like Lord Nerth to have brought legal notions into 
this court at firſt, yet relieved. In Lawl:y v. Hooper, 19 
November, 1745, an annuity of 200/. was charged on the 
eſtate of an elder brother as a proviſion for the life of a 
younger, who when in diſtreſs, granted 150/. part thereof, 
to Dav-nant for 10501. ſeven years purchalc ; with a proviſo 
that the vendor might re-purchaſe on notice, but there 
was indorſed, that it ſhould be on paying 75/. more than 
originally advanced: your Lordſbip held it a mortgage 
and redeemable ; and that the 75. more, when the thing 
was the worſe forthe wear, made it unfair. The principle, 
on which the court has gone in theſe caſes, is an unconſci- 
onable bargain, and it bemg contrary to public convent- 
ence to encourage it. Such contracts are generally _ 


. 
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ed in oppreſſion by taking advantage of the borrower's ne- 
ceſſity; which is the general ground of the malignancy of 
uſury : they are of public miſchief by encouraging extra- 
vagance of young men. If ſtopping the progreſs of it, as a 
growing evil, be thought for the public good, and no real 
inconvenience in laying an embargo on this ſort of trade, 
this is nodus dignus vindice. "Theſe contracts are generally 
hy perſons having an expectation only. Men thereby 
pledge their eſtates, before they have them, conſequently 
before they know the value. It is too true, that men gene- 
rally have not ſo much regard to creating reverſionary incon- 
veniencies, when they conſult preſent ——_—_— 3 
know not how to eſtimate what they never felt the benefit 
of, by which their eſtates, like their pleaſures, are gone 
betore they enjoy them; and ſeveral poor creditors com- 
monly fall with one of theſe prodigals. There is no reme- 
dy immediately by our law againſt this extravagance, as 
by the Roman law by Curateres, interdicting a man, not of 
underſtanding ſufficient to manage his own property, from 
the uſe thereof. This extravagance has eſtabliſhed a trade 
of annuities and oft obits, univerſally exclaimed againſt. 
The ruin of a man, who falls into this method, 1s declared 
not to be far off: he ruins his eſtate without ſpending hall ; 
for a borrower on peſſ obits never put it out to intereſt ; and 
many of theſe are purchaſed at above hall. Our ſons may 
at this moment be doing the ſame ; and all we have la- 
boured for may be gone juſt after our death. It is on the 
principle of public utility that courts of equity have gone 
turther than the law. So from the general inconvenience, 
premiums for places are not allowed ; becauſe there the ot- 
tice falls to the man, not that he is fit for it, but the oftice 
fit for him. So in marriage brocage bonds, the firſt of which 
was Hall v. Potter, it is not for the ſake of the party ſeck- 
ing relief ; or bonds to have ſo much a-year out of a par- 
ticular office; or by clients to agents — You ſuit, although 
the party to whom it is given appears meritorious ; or by a 
young man juſt after twenty-one to his guardian. In Shep- 
ley v. Weadbouſe, 17 March, 1742, a bond by a man and 
woman to intermarry in 13 months atter her father's death, 
and tor a reaſonable ſettlement ; the woman above 30, and 
living in her father s houſe ; the court went on public in- 
convenience, as tending to deceive and encourage diſobe- 
dience to parents. The caſes are not confined to young 
heirs 3 young remainder men are as much the object: and 
the opinion of Lord Talbot was, that the relief of this court 
ſhould be extended to meet ſuch contracts; they are grown 


into a ſort of ſtated traffic, which tempts young men __ 
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ther than their vices. Lord King indeed ſaid, if this was 
ret nova, he might have had ſome difhculty ; and it may 
not be eaſy to draw the line. If a young heir wanted to por- 
tion a danghter, or a ſum to put into trade, buy books, or 
for ſuch occaſions, equity might not interpoſe: but where 
it is to feed extravagance, the court will ſtop there. The 
ſame ſet of men are generally employed in ſuch contracts; 
and a catalogue of ſome of their fortunes is nothing but 
pieces of ruin out of ſeveral families. No proot of fraud or 
undue advantage 1s requiſite : the caſe ſpeaks for it: and 
otherwiſe jt would be ſaying, the court will not relieve at all, 
as to ſuch ſecret tranſaQicns witneſſes are not called in. It 
is unjuſt and unreaſonable, and that in that light a court of 
equity calls it a fraud; ariſing from avarice on one ſide, 
and diſtreſs on the other ; and will relieve on the ſame prin- 
ciples as in Sir Thomas Meere's caſe, 1 Ver. 465. 80 
by Lord Talbot in Boſanquet v. Daſhwood 40. That it was 
not ſought by the defendant, will make no difference; the 
propoſal generally coming from the perſon in diſtreſs. The 
defendant could not be ignorant of it, or of Mr. Spencer's 
expectation and dependency on his grandmother ; his own 
witneſs, Richard Backwell, ſaying it was hawked about, 
that Mr. Sp-ncer wanted money on thoſe terms; and the 
neceſſity of concealing it from her made him a ſlave to the 
perſon with whom he treated. Jt is literally true, that he 
was neither young nor an heir: but he was not old enough 
to manage his affairs. Twiſleton was 34 yet was his con- 
duct relieved againſt. It is not generally in the caſe of 
heirs, though called contracts with young heirs ; for an 
heir cannot lell a reverſion ; though he may eſtop himſelt 
by fine, he cannot grant. Mr. Spencer was quoſs heres, 
expectant though not apparent: the Dutcheſs in laco paren- 
tis ; and his dependency on her from her conſtant declara- 
tions a parental dependency ; and known ſo to be by the 
defendant ; who on that expectation built this contract. 
The contract itſelf as well as witneſſes prove his neceſſtty. 
The bare applying to pay two for one has been held ſuffici- 
ent. Poor and rich are relative terms: and however large 
a man's eftate, if he cannot pay a debt, he is literally neceſ- 
ſitous; and otherwiſe he never would have granted on foff 
0e, or riſked his expectations on ſuch terms. Comparing 
the ages, the defendant cannot be ſaid torun any riſk : and 
the defendant has not ſhewn, that the contract moved on | 
compariſon of the health of each : nor is there any certain- \ 
ty in judging on theſe caſes of lives. | | 
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As to the third point ; all the other acts of Mr. Spencer 
were, when under the like circumſtances, as originally ; 
proceeding trom his inability to do more. His acquieſcence 
cannot he conhdered a ratihcation, but may be excuicd by 
his looking on it as a debt of honour and a fort of wager. The 
bond and jud ment is an evidence he could not pay; he would 
go as far as poſſible; no nioney could be raiſed but by an- 
nual rents, whereas an immediate payment was to be made; 
and the borrower is a ſervant to the lender. Like Curwyn 
v. Milner, 19 June, 1731. 3 Will. 293. and Wiſeman v. 
Beak, 2 Ver. 121. and Lord Ardgple/s v. Muſchamp, where 
ſtronger inſtances of confirmation did not avail. So in 
ſome of the prize cauſes in Exchequer ſome repeated confir- 
mations were held rather an aggravation. Cole v. Martin, 
2 Will. 290: diff-rs materially trom this: for there a per- 
ſon under no diſtreſs renounced a relict he might have 
had. 


Although the contract is uſurious in law, the proper way 
is to come into equity to ſtop this ſpecies of trathc, which 
is of public inconvenience; no act of parliament could he 
made to meet this evil; nor any rule that wou d not be in- 
convenient in particular caſcs. Ihe policy of law and equity 
in this kingdom does nothing more than what has been done 
in other ages and nations: as appears from the Macedonian 


decree; Digeſt, lib. 14. tit. 6. Law 1, Cc. where though 


the words are filits familias, it ſhall not be confined to 
that. 


There ought therefore to be relief on payment of the real 
principal and intereſt. | 


For defendant. This is indeed a matter of importance; 
being a queſtion, whether a man's own act, without fraud, 
in tull ſenſes, and having the abſolute diſpoſal, ſhall bind 
bim? If (as has been argued) there was no other way in 
which the court could affiſt the preſervation of families from 
ruin, it is better the law ſhould be wrong in itſelf, tnan un- 
certain. So far as a court of equity can prevent ſuch de- 
ſtruction by general rules, it will lay down ſuch rules: but 
will not endeavour to preſerve a weak or wicked man; nor 
(iy, that by the rules of equity an honeſt and wiſe man can- 
not be protected in his honeſty and wiſdom. 


The queſtion of law muſt ariſe out of the fact; the parti- 
cular queſtion of equity muſt depend on the fact alſo, con- 
hdered under all its extenfive circumſtances, taking in the 
convenience and inconvenience : but ſtill the ground to go 
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upon muſt be made out by evidence: it will hereby be 
ſhewn, that this is a fair, honeſt, and honourable con- 
tract. 


The circumſtances come under theſe heads. 1/, The 
character, ſituation, and figure of life, of the obligor: 20, 
The ſame as to the obligee: 34, The motive of reaſonableneſs 
thereof, inducing the obligor to ſolicit ſuch a bargain : 
4th, The manner of tranſacting and concluding : 5th, 
"The fairneſs and equality of the price from the chance un- 
der all the cireumſtances according to the probability at the 
time, and the event, that has happened: 67h, Ihe opini- 
on the obligor always had of this. 


As to the firſt, It is material inall caſes. His underſtand- 
ing is not charged by the bill to be weak, or likely to be 
impoſed on, or that he was impoſed on. He was turned of 
thirty; no heir of any fort, in which the term is applied in 
theſe ſubjzeAsz for if one, living with his father, is con- 
fidered as heir, (although nemo heres viventis). he had no 
father, but was himſelf father of a family: he was in no 
ſtate of quarrel with any relations: known never to have 
gamed, which, it is proved, he hated ; and he had taken 
up ſome former extravagancies ; and lived more tempe- 
rately : was his own maſter; poſſeſſed of a fine family-ſeat, 
with farniture ſuitabie to his rank and figure; of 7500!/. 
per annum tor life, heſide preſent perſonal eſtate, contingent 
reverſions, and hopes from his grandmother. The preſ- 
ſure on him for his dehts of 20,000/. (it appears not how 
contracted) was from tradeſmen. Juſtice obliged him to 
piy them; it would be ſcandalous not to do ſo ; and pfu- 
dence required it, leſt it might alter his grandmother's 
opinion of him. He muſt have paid this by the annual 
profits, joint or ſingle annuities for his life, or ſelling his 
perſonal eſtate, reverſion, or the chance he had from his 
grandmother ; and this would have been probably the 
opinion of the beſt and wiſeſt friend he had. None would 
adviſe the ſelling his perſonal eſtate, family-piQtures, Ec. 
which would be declaring himſelf bankrupt. The annual 
profits would not do it, nor would his creditors wait 
without impatience for it. As to annuities, the way taken 
by tenant forlife who wants money for particular purpoſes, 
it certainly is nota beneficial way of contracting. It has ap- 
peared frequently, that if a man ſells an annuity for his 
own lite, fo that he wants to ſell it, the price is above ſeven 
years purchaſe, ſuppoſing him of middle age and in good 
health: if he was to buy an annuity for his own * the 

ame 


in the Time of Lord Chancellor HAN DWIckx. 


ame man gives fourteen or fifteen, and in 1743, they went 
ſo far as to give ſixteen or ſeventeen, which is a great 
difference. If there is any objection to the life, they make 
him abate in proportion. Taking it in the common way, 
he could get but 7ooo!. for 1000. fer annum; taking in the 
ohjections to his life, perhaps not 5o00/. If he was to fell 
his reverſion in fee or the reverſion of 10,000. (the intereſt 
of which he had for life) if he had no younger children, he 
could have ſold them for little advantage : nor could he have 
got any thing for his chance under Lord Sunderland*s will. 
Then his only chance to raiſe money was this ; and it was 
the moſt reaſonable way, if fairly done and on reaſonable 
terms: and otherwiſe his goods might be taken in executi- 
on, and ſold for little value, as generally happens. 


Next, for the circumſtances of the defendant; who is 
not charged in reſpe& of his character, behaviour, or man- 
ner of dealing; as in ſecurities to women, their character 
muſt be charged and provided. It would have been mate- 
rial alſo, that he had been acquainted with Mr. Spencer, 
(the contrary of which is proved, as far as a negative can) 
or a companion in creating the debt and encouraging it. 
All circumſtances, weighing in other caſes, are clear of 
this. The defendant is not a perſon looking out for young 
men to prey upon; he did not think it a beneficial contract, 
and abſolutely refuſed it ; but afterward accepted it on par- 
ticular application and preſſing. Mr. Spencer himſelf, in 
private, fixed on what he thought the fair price, and does 
perſonally and by agents propoſe theſe terms to any, who 
would buy; which were refuſed by ſeveral, only becauſe not 
advantageous. 


The motive has been obſerved on already. 


As to the manner; it is propoſed in the firſt moment as 
a conditional bargain. If it turned out againſt the defend- 
ant, there was certainty ofa loſs ; if for him, they might 
live ſo long, as that there would be a very improbable chance 
of gain. No undue advantage is taken; for what is pro- 
poſed, is ſimply accepted. | 


As to the equality of it as a bargain of chance ; who- 
ever deals in or buys lives, muſt have regard 1 
to the conſtitution of the perſon, manner of life and age. 
If the life is bad, the company will not enſure at all: all 
circumſtances muſt be conſidered, and it is enough to go on 
probable opinion. The bargain ſuppoſes an inequality in 
their lives, that the grandmother was moſt likely to die __ 
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ſhe was of good health, and took care of it ; Mr. Spencer 
the contrary, trom his courſe of lite. Ihe inſurance-offi- 
ces always go on opinion, and inquire into a general ac- 
count; ſo that if a falſe account is given in, actions are 
trequent in Guildball tor the fiaud. It is proved, that not- 
withſtanding advice he would not alter his courſe, and ſaid, 
he did not deſire to live longer than his conſtitution would 
let him. Inall theſe chances, if a man has gone through 
ſuch ſhocks to his conſtitution, as he did, they deduct two 
years purchaſe. It was the opinion at that time, that he 
was a had life; and it appears negatively, that it could not 
be inſured at 5/. per cent. taking it on the event, ſhe lived 
fix yea's atter ; he ſurvived her but twenty months. Sup- 
poſing his lite was inſured at 5/. per cent. which is the in- 
ſurance in cale of a perſon in the heſt health, on a compu- 
tation of the value of lives and terms for years the defend- 
ant is a gainer about 3coo/. and might have abſolutely loſt 
it, if ſhe had lived many months longer. Intereſt of the 
intereſt, which would then be loſt, muſt be made in all 
computations. . It is ſo as to the burdens to be borne be- 
tween tenant for lite and reverſioner, which is rather too 
tavourable to the tenant for life. The defendant has proved, 
that none would give that, or ſo much as he did: the plain- 
tiffs have proved nothing of that, which would have been 
material to ſhew the value of the contract: the diſpropor- 
tion then of the riſk will not make 1t a bad contract : nor 
does this court conſider bargains in the nice ſcale of exact 
equality; nor adopting the rule of the Reman law, by 
which, if a bargain was one half under value, it was ſet 
aſide. 


Laſtly, his ſubſequent as, as paying part, writing the 
letter himſelf to conieſs judgment, and taking every ſtep 
after her death to carry it into execution, would not per- 
haps be of ſo much weight, if they were not conſiſtent with 
his private opinion: his declarations in private being that 
he was honourably and fairly dealt by. The judgment 
was g ven treely, and not complained of afterward : ſo that 
rt it could have bcen ſet aſide originally, it cannot now; 
and being in his ſenſes, he might have relealed any de- 
mand. A releaſe in terms of all his right to ſet it aſide 
would have operated in point of law. Then is it not ſo in 
equitv ? A rcleaſe indeed may, like any other contract, be 
et aſide in this court: but that mult be on new impoſition 
in obtaining the judgment. Things did not remain in the 
fame fituation ; for now the money became abſolutely dueʒ 
nor was he under the ſame — and might have diſ- 
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puted it then. In Cle v. Gibbons, 3 Will. 290. the con- 
tract had not a pollibility of being fair: yet there was no 
relief, becauſe it was confirmed with open eyes. In Stau- 
dard v. Metcalf, November 1734, the plaintiff lived with 
the defendant, her uncle, and ſoon after coming of age 
was prevailed on by him to ſettle her eſtate upon herſelf for 
life, remainder to her iſſue in tail, remainder to her uncle 


and his heirs ; ſhe afterward became a lunatic ; the tranſ- 


ation was thought on the face of it to be hard, and an im- 
poſition by the uncle, aQting as guardian, there being no 
conſideration, nor any occaſion for it, not being for mar- 
riage : on a bill to ſet it aſide, the defendant inſiſted, it 
was fair, and that after the ſettlement ſhe by will, to which 
he was not privy, had given the eſtate in the ſame way.— 
Lord Talbot thought it an extraordinary contract and un- 
fair, though no proof of fraud, and ſaid, if it depended on 
the ſettlement only, he ſhould have relieved, but the will 
had confirmed it, which took off that ground to ſet it aſide: 
on appeal it was affirmed with this variation only, that as 
the bill was, by the committee it ought not to bind the 
lunatic, but ſhould be without prejudiceto her, if ſhe ſhould 
become ſane, and ſeek to ſet it aſide. The will did not 
operate there, but only ſhewed a confirmation : ſo, but in 
a ſtronger degree, does the ſubſequent act here. 


As to the uſe in fact to which this money was applied, it 
is not material to the defendant to ſhew that; having ad- 
vanced it bona fide but what materially diſtinguiſhes this 
from other caſes, is, that it was applicd to the payment of 
the borrower's tradeſmen, 


To conſider next the queſtion of law : whether this con- 
tract, as it ſtood originally upon the bond, is void at law: 
it ſo, it is indeed putting it on a clear foundation: mankind 
will have a rule for their property, and know the con- 
ſtruction of the ſtatute ; and it will he needleſs to argue as 
to the conſequences in this court, for one cannot with his 
eyes open make an agreement contrary to that ſtatute. As 
a bargain for a contingency there is no objection; for all 
lorts of contingencies are the ſubject of a legal contract. 
Any objection then to this mult be on the ſtatutes of uſury; 
which 1s not frequently in a court of equity. No contra& 
is a contract on uſury within the ſtatutes, which was not ſo 
before them. By the common, taken from the canon law, 
a notion long prevailed, that it was not lawful to take any 
intereſt for the uſe of money, which prevails in Roman ca- 
taolic countries to this day; and it is aſtoniſhing, how 
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they ſhould think, money might not be a commodity to be 
uſed as well as any other. This notion kept that com- 
merce out of the world. In France they let out money to 
intereſt in another ſhape. Lord Cole in 3 Inft. labours hard 


do ſhew, that taking any intereſt is contrary to nature, and 
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endeavours to prove it alſo contrary to the law of Mee, 
but the age is grown wiſer, and the law is altered. Any 
ſort of præhium was uſury; now an illegal premium only, 
Premium is a word more extenſive than intereſt; and uſury 
is, taking a higher premium than the law allows for the uſe 
of money. The ſtatute H. 8. is an aQ againſt uſury ; fixing 
the rate of it ; which has been followed by the legiſlature un- 
til 12 Ann. and the rate of intereſt varied; and the ſenſe of 
all the ſtatutes may be taken together. Perhaps it may be a 
doubt, whether it is for the public good to have any law 
fixing the rate of intereſt, or that it ſhould be like other 
commodities at market: Locke's treatiſe upon the conſi- 
deration of reduction will at leaſt make that doubtful. 
But it muſt be taken on the ſtatutes, which comprehend 
only contracts on uſury. There muſt be a principal 
ſum due, and a rate of hire for the uſe: if it exceeds the 
proportion fixed, the ſecurity is void; and no artificial 
contrivance ſhall evade that law : therefore on pleading the 
ſtatute of uſury it may be proved by any collateral evidence, 
where it appears not on the face of the contract. Where 
there is no principal and rate of forbearance, the ſtatute 
relates not toit. At common law therefore, when uſury 
in general was forbid, a contract on condition or peradven- 
ture was not within it. Hawkins C. 82. never diſputed as 
to this point; where the principal may be hazarded really, 
it cannot be uſury. Contracts on bottomry are not ex- 
cepted out of the — ; yet are clearly not within it from 
the nature of the contract, the contingency of the ſhip's 
returning. So the diſcounting notes or bills of exchange is 
not within the ſtatute; no principal being due which is 
forborne. So the buying up of ſecurities at a lower rate on 
the eſtate df a third perſon, of which more than legal inte- 
reſt may be made, 1s not within the ſtatute : ſoa wager at 
odds which is Button v. Downbam : ſo of caſual bargain 
Beding fiell v. Aſbley e fo Founteyne v. Grimes, and Long 
v. Wharton. Inſurance intereſt or no intereſt, is barely a 
wager, and not within it; according to Dodderige J. in 
Rzberts v. Tremain, and Sharply v. Hurrel, Cr. F. 209. 
Yet none of theſe caſes but may be turned into ſuch a ſhitt 
as to be brought within the ſtatute, if that is the truth of the 
agreement; as in bottermry, if it be a mere evaſion and no 


riſk, Where the principal ſecured, no contrivance can ws 
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ceed the rate of intereſt ; which being forbid abſolutely, is 
ſorbid on comingency. The cafes cited for plaintiffs prove 
only, that where it is but a nominal riſk, it is a mere ſhift 
and evaſion 3 as in C/aytin's, Wc. where the demurrer ad- 
mitted the corrupt agreement, and there was no objection 
to the pleading. A ſtreſs is endeavoured to be laid on 
words in determining a queſtion of property, from the word 
/:an, Ec. made uſe of in this caſe, It it is a loan within 


the ſtatute of uſury, it is material; but a contract on uſury 


is not a loan in its nature; a loan being that which is gra- 
tuitous. It is true, there is a difference between a loan 
not conſumed by uſing, and a loan which is conſumed. 
The fiſt, as of a horſe, is called commodatum ; for lending 
is not underſtood to be letting it, it not conſumed: the 
other is to be repaid in weight and meaſure, and is called 
mutum e but in its original was gratuitous. But the court 
always goes to the ſubſtance. What is a loan in its na- 
ture cannot be made a purchaſe by calling it ſo: nor e con- 
tra, This never was propoſed in the nature of uſury ; 
the original communication being for this contingent bar- 
gain: no principal was due, nor rate for ſorbearance; 
which there cannot be from the nature of the contract. 
In bettemry it is called a loan: but not therefore uſurions : 
and there is no difference between this and bottomry ;3 which 
is admitted to be a hazardous contract and good; not be- 
cauſe it is for benefit of trade, but that a material riſk is 
run, and to be paid for it. So that it turns on this, whe- 
ther it is a fictitious, colourable contingency to evade the ſta- 
tute ; for if it is ſo, it is void; otherwiſe not. If no bargain 
can be made of a contingency on a life, but what is with- 
in the ſtatute of uſury, it will be a propoſition underſtood 
by every one. Suppoſe an action brought, and a plea put 
in; this could not be conſidered as a nominal contingency 
and to evade the ſtatute. 


Next, whether this court can ſet aſide this legal con- 
tract upon arguments of conſcience ariſing out of the caſe, 
and that in the utmoſt latitude ? The proper juriſdiction 
of equity is indeed to take every one's act according to 
conſcience, and not ſuffer undue advantage to be taken of 
the ſtrict forms of poſitive rules. As this is only a ground 
of equity, it may indeed be made out by any ſort of evi- 


dence upon all the circumſtances; and on all together the 
court cannot ſay, the defendant is guilty of miſbehaviour, 
a (which 


(137) 
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(which is not charged or ſuggeſted) or ſay, this ought not 


to ſtand, Here is no fraud or over-reaching, no evidence, 
from whence impoſition is to he preſumed ; and the amount 


of the caſes cited for plaintiffs is, that the court will re- 


(138) 


lieve againſt fraud in this as in other cafes. 


But ſuppoſing theſe points againſt the plaintiffs, another, 
and a very general queſtion has been made of the firſt im- 
preſſion; viz. ſuppoſing the tranſaction good in law and 
conſcience, yet this court ſhould, for the ſake of making 
a rule, ſet it aſide on principles of policy or political rea- 


ſoning; for on fraud there can be no caſe in which this 


court will not relieve. No political principle can be ſtated 
on which it ſhould be ſet aſide; therefore ſuch a ground 
of determination is impoſſible in this court, There may 
be a difficulty to tell what ſort of rule. It is admitted, 
that no certain one can be drawn, becauſe it would be 
dangerous, when applied to particular caſes; and it is 
therefore ſaid, acts of parliament cannot be made to meet 
caſes of this kind. This court does not exerciſe or aſſume 
a legiſlative power, but diſclaims it; and never will make 
a law to ſet aſide contracts on public principles out of 
that cauſe, if good in law and conſcience, let the conve- 
nience or inconvenience be what it will. The contracts in 


Exchange Alley were all contingencies: yet it was neceſſary 


to have an act to ſet them aſide, although eafily proved 
inconvenient to the public. So of fair and equal wagers ; 
an act of parliament 5 Anne was forced to interpoſe. So 
of gaming; money won at fair hazard, without cheating, 
this court never ſet it aſide before the legiſlature inter- 
poſed. So that political arguments are never taken into 
conſideration, The contracts of ſailors, ſelling their ſhares 
before they knew what they were, could not be ſet aſide 
here, It is true, there cannot be a more wretched con- 
dition than to have the rule of property uncertain : miſera 
ſervitus ubi jus vagum. Lord Digby ſays, “ ſet the mark 
« on the door of the houſe, and let me know that it is 
*« wrong, or it is doing it ex poſt facto.“ Where the court 
has gone upon public convenience, it has been in caſes 
defined and aſcertained, which, it is admitted, this can- 
not be. It is a misfortune, that accounts of courts of 
equity are conveyed to the public in looſe notes by per- 
ſons not concerned in the cauſe, and miſtaken, and that 
general rules are drawn from particular premiſſes. The 


court, in all the caſes alluded to, have inferred a preſump- 
| tion; 
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tion; but in all, the preſnmption may be taken off: it depends 
on the evidence. It a truſtee buys the cſtate himſelf, the evi- 
dence from his ſituation is ſufficient ; he has miſbehaved; for 
he cannot be a check on himſelt, and does not a& fairly; but 
the preſumption may be taken off: as it he agrees openly 
and fairly with ceffuy gue truft, or with the knowledge of 
this court. So in bonds to lewd women, getting fecuri- 
ty ſor nothing; ſhe has groſsly miſbehaved; and the 
common preſumption is, that ſhe has taken an advantage : 
but that may be taken off. So in marriage-brocage bonds, 
the defendant there has laid ſuch a bias upon himſelf, that 
he cannot properly adviſe, has a power and diſtreſs over 
the party: this is evidence, unleſs taken off, So in a pri- 
vate bargain to give back part of the marriage portion, con- 
trary to the public treaty, it is fraudulent, and a preſump- 
tion ariſes of undue advantage; becauſe the father may ſay, 
he will not otherwiſe agree : but that may be taken off. 
Bargains for money, under which offices are procured from 
one who had the giving or recommending, have nothing to 
de with this: but there the preſumption from the miſbe- 
hzviour, as the man cannot get the office without it, may 
be taken off; as where ſold with the King's leave; as 
commiſſions in the army; or a ſum of money may be paid 
out of the truſt of an office, as in Mr. Bellamy”s caſe. Ano- 
ther inſtance is, the ſetting aſide ſecurities to attornies 
pending the buſineſs; which was Walmſley v. Both, 2 May, 
1741, where Taphet Crock being proſecuted for forgery, em- 
poved the defendant to be his attorney, who was to get 
bal, money, and probably even evidence for him, and juſt 
then procured him to enter into a bond for 1000/. for which 
there was no conſideration, but for ſervices done : this a 
court of juſtice would never ſuffer; but has relieved on prin- 
ciples of a general nature, that an attorney ſhould not take 
«vantage of his client's diſtreſs to get from him what he 
dehnt not; this court, and a court of law, will, without 
liewing errors, tax an attorney's bill, though ſettled by 
tc patty himſelf, unleſs a great acquieſcence of ſo:a- ſuch 
matter: it was an unreaſonable bargain ; and the preſump- 
lion was from his not being at liberty: but it has never been 
eier mined as a rule, that a bing fide attorney may not re- 
ceive a gratuity over and above pending the matter. Ano- 
der rule inſiſted on is, that mutual bonds to marry ſhall be 


lor, & Feb. 1738,+ your Lordſhip decreed relief on ſuch a 


+As the bond was gone by default of defendant, on which plaintiff might 

We had a remedy at — and therefore was intitled got only to A Ciicovery, 

relief. 1 Alk. 238, 3 
Na. 


* aſide by the court, though ever ſo fair: yet in Atkins v. a Am 
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bond. That rule was taken from Woodhouſe v. Shepley ; but 


your Lordſhip there ſaid, you gave no opinion what would 


(139) 


be the caſe, if the bond was entered into by two perſons 
ſui juris, without fathers, or emancipated, having fathers. 
The ground there was not, that the woman did not know 
of the bond (which ſhe certainly did) ſhe lived in her fa- 
ther's houſe, had nothing but from him: they met at 
night out of the houſe, and executed this bond; it was 
held a fraud and impoſition on the father, who was made to 
believe the match was off: it was ſeducing her from his 
houſe, and encouraging her in diſobedience ; therefore 
though ſhe knew what ſhe did, the court relieved. Laſtly, 
as to the caſe of poſt obits : it is ſaid, where ſons, whether 
in remainder or otherwiſe, or filius familias, not having a 
fortune or emancipation of their own, are encouraged in 
riot and expence, the courtrelieves without evidence, from 
the particular purpoſe, becauſe no ſon in the life of his father 
ſhall make ſuch a bargain : but that is not the ground 
of relief; for that may be denied like all other preſumptions : 
from the reaſon of the thing it is the miſbehaviour to perſons 
under this deſcription, to ſhare in riot and encourage diſo- 
bedience; which appears from Domat, under the general 
title Lean; and in another place he ſays, that, on a bargain 
with ius familiat, under ſuch circumſtances there may be 
relief, under ſuch not; not ſaying, but that a ſon might, 
for a proportion, even where filius familias do it. As to 
which an obſervation ariſes on the caſe determined by Lord 
Nztttingham, who relieved againſt many of theſe contraQts 
on particular evidence. Lord North thought he went too 
far: Lord Jefferies, that he did not go far enough: which 
is not to be wondered at ; for, judging upon circumſtan- 
tial evidence, they might draw different concluſions. Lord 
Nottingham s reaſons in his manuſcript ſhew, he did not 
think he was going on the general rule, that a ſon could 
not ſell a contingency. The caſe is intitled Berney v. Fair- 
clough and others, 32 C. 2. Berney was drawn into ſeveral 
ſecurities for money tobe paid after his father's death, 
who then was infirm and kept alive by art; by ſome he 
was to pay five for one, and thus was involved in debts to 
50 or 60,000/. in all which he appeared to be circum- 
vented and beſet ; moſt of the money pretended to be bor- 
rowed, being raiſed by delivery of wares at an exceſſive 
price, as wine, hemp, &c. which could not be ſold for a 
quarter of the price; but the plaintiff, from his neceſlity, 
(his creditors being underhand procured to fall upon him) 
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was willing to get money-on terms, againſt which he ſought 
telief. Lord Nettingham firſt made him pay the principal 
borrowed, before he would give an injunction; but relieved 
him as to the reſt at the hearing; becauſe, he ſaid, this in- 
famous dealing ought to be ſupprefſed; that the Star 
Chamber uſed to puniſh, and this court ought to do it; and 
that no family could be ſafe; if this was ſuffered. But Pit 
prevailed; and the bill againſt him was diſmiſſed, though 
he gained about three for one; for it was in the tine of his 
father's health, three years before his death, without any 
circumvention of praQtice, upon an expreſs agreement td 
loſe the principal if the ſon died in his father's life z which 
ſhews the grouhd of the determination; relieving againſt 
thoſe defendants guilty of miſbehaviour, yet thinking that 
a proper bargain might be made by the heir. Lord Fef- 
feries on the evidence of that caſe, when befote him, laid 
a different ſtreſs, and relieved againſt Pit alſo. # From that 
time there is no caſe until T wiſſeton v. Griffith, which turned 
on the particular fraud and circumvention; Curwin v. Mil- 
ner, as cited, is a determination againſt Lord King's opini- 
on: that he thought himſelf tied down by precedents, but, 
if it had been entire, he might have been of a different opi- 
nion: and in the note in 4 Wil. it is miſtated; and inſtead 


of er. It is going a great way to ſay, there can he ho caſe 


where a ſon would ſell a teverſion, where the pteſumptlon 
i taken off, Preſumption is evidence, but until the con- 
trary proved. This is not the caſe of a ſon; but of one, 
maſter of his own property. Cujus dare, ejui diſponere.— 
The principle is too large, that this is to be ſet aſide be- 


(140) 


cauſe of a want of money vn one fide; that holding in every. : 


bargain z then as to the proſpect of gain on the other, it is 


a laudable motive, provided they a& honeſtly. He was 


under no more neceſſity, than any man may be preſumed. 


to be, who ſells his eſtate, and cannot theretore come into 
equity to ſet it aſide, becauſe he wanted money to pay debts, 


and would not otherwiſe have ſold it. The ground of com- 


mon recoveries is to enable people to diſcharge debts by 
lale of eſtates. If it is to be ſet aſide, as being an expec- 
ation from a. grandmother, the court muſt go into very 
minute circumſtances. As to the coutt's relieving upon 
general principles againſt annuities for life of the ſeller, the 


court never laid it down, that ſueh annuities ſimply were 


fad. Læulky v. Hooper was on particular grounds; the 
Plaintiff was in gaol at the time; and fraud infecting the 
Vor, 1. 1 IS 


tion. In 
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whole: but the court did not ſay, no annuity ſhall be allow. 
ed that a man ſells tor his own life; if ſo, there is an end of 
all inſurances on lives. The reaſoning in Batty v. Lhyd, 
L Ver. 141, was never contradicted. There would be great 
difliculty, was one not allowed to fell ſuch things and turn 
into money, but muſt ſtarve oh beredis cauſam. Contracts 
for contingencics have been admitted; Biclley v. Newland, 
2 Wil. 182, and in Habſan v. Jrevar, 2 Wil. 191, a con- 
tract for ** ol an expectancy was even carried into execu- 

n Whitfeld v. Fauſſet, 1750, a mere poſſibility 
was ſold by the heit, nothing veſting in life of the father 
and mother; and yet your Lordſhip decreed a further aſ- 
lurance by the heir; which, if an illegal contract, would 
not have been done. So where an officer, going abroad, 
aſſigned his future pay, a bill was brought to ſtop the money 
in his agent's hands: it was argued, fuch aſſignments were 


not to he endured, becauſe uncertain and againſt the public- 


ſervice; anchſhould be diſcouraged, as ſpending one's eſtate 
before he has it; yet the court thought every one might 
diſpoſe of his property; and decreed it becauſe not uncon- 
ſcionable, though that was a contingency and poſſibility ; 
equity, going further than the law, which allows as con- 
tracts, but equity as conveyances. But what is this public 
good, which is not to be defined? Is the end propoſed by 


this, that none ſhall ſpend above his annual income ? That is 


(141) 


not to be ſecured in human nature or prevented. Though the 
Raman had that law, they were allowedto ſpend their eſtates. 


Is. Property to be locked up to another generation? for 


that effect it will have; which is contrary to the principles 


of the conſtitution of the legal part of the government; the 


later books for perhaps 200 years giving a reaſon why the 
ſtatute de. Joris is not to be kept and preſerved, that man- 
kind may apply their property to pay their debts; and 
jutlges — hu laid, there is great inconvenience in people's 


not being able to (ell their own eſtates. Is the end propoſed, 


that a man may raiſe money on eaſier terms if this is ſet 
aſide? The conſequence would be directly contrary. If 
one wants money, and a difficulty is laid upon contracting 
with fair, honeſt men, he will go into the hands of knaves, 
who will make bim pay for running the riſk of-the law, and 
inliſt on more, when it is underſtood, that he could not 
make a contingent bargain. This was not lentto feed not, 
but to get rid of a preſſure, which is a reaſonable cauſe, 
and therefore no ground to ſet it aſide on political motives- 
As the law cannst find out a general rule to proceed on, 
much. lcf{s:will. this court; and in every caſe, where equit / 

Februry 


canngt relieve, it is not fit to be relieved. 
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Burnet, J. 


Upon the ſtate of this cafe, three points are made. ft; 
That the original contract is ufurious, contrary to the ſta- 
tutes, as being a greater premium than the law allowed; 
anch if ſo, the new ſecurity will fall to the ground as well 
as the contract itſelf. Next, that if not uſurious, it is ſo 
unreaſonable an advantage taken of neceſſity and future ex- 
pectancy, as the court is warranted to relieve againſt as an 
unconſcionable bargain. 3d, That if the court is warrant- 
ed to relieve againſt this, the new ſecurity will be confidered 
as a continuance of the ſame oppreſſion, and ſtand in the 
lame light, though entered into after the event. 


The other fide inſiſt, that the original contract is a mere 
contingent bargain, and conſequently not within either the 
intent or words of any ſtatute : there are no circumitances- 
of a deſtitute heir or perſon ſeduced from parental govern- 
ment; no practice, fraud, or ſurprize : and that the bar- 
gain is equal, taking into conſideration the riſk run of the 
principal; and therefore the court is not warranted to re- 
lieve even on the foot of the original bargain. But ſup- 
poſing the court would relieve on that, yet there is no pre- 
cedent (but to the contrary) of relief when the party has 
taten on himſelf to be a judge of the equity of the contract, 
and confirms it with his eyes opent. 


The caſe is new: and [I ſhall endeavour to throw my 
thoughts into one connected light, and . occaſionally take 
in all the caſes cited. | 


As to the firſt point, whether the loan of 5000. to be paid ( I42 
10,000/. on the death of the Ducheſs if he ſurvived her, but 1h dn. 
nothing if he died before her, is uſurious, or a mere caſual, n not 
contingent bargain ? I hope, I may be excuſed in calling v2» ths 
ta loan; becauſe, although ina caſc, where the capital is fury. 
not in all events fo be paid, the word may be improper in hi ant 
courts of law, this court at leaſt has adopted the uſe of that ire 
vord in reſpe& of a mere contingent bargain, that of Bot- viuriout or 
ry. If this contract be uſurious, it muſt be either becauſe *** 
tis contrary to expreſs words of the ſtatute, or an evaſion | 
but of it. ſ would be miſpending the time of the court to 
enter into the old notion about uſury, and the condemnation 
"it by canoniſts, civilians, and ſome common lawyers; 

M 2 becauſe» 


— > + a 


Uſery where 


the reward 
is for ſor- 


Or device to 
evade the 
ſtatute, or 
eolourable 


contingency. 


Not where 
the reward 
ie given for 
the riſk. 
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becauſe all thoſe expreſſions depend on a principle, which is 
out of the preſent caſe. The common lawyers differ; there 
being great opinions either way. Lord Coke ſeems to call 
all uſury unlawful. 2 In/t. 89. 3 Inſt. 151. but in Hard. 
420, Lord Hale ſays, the Fewiſh uſury only is prohibited by 
the common law: and the true ſpirit of uſury lies in taking 
an unjuſt and unreaſonable advantage of their fellow-crea- 
tures. But it muſt be agreed, that nothing is legally uſu- 
rious, that is not prohibited by the St. 37 H. 8, 9, which 
leading ſtatute is tollowed by the reſt; the 12 Anne 16, 
varying from it only in reducing the legal intereſt : the caſes 
determined on the firſt ſtatute have been therefore always 
looked on as authorities on any of the ſubſequent. There- 
fore to make a contract uſurious within the expreſs words of 
the ſtatute, the reward muſt be taken for forbearance or 
giving a day of payment ; and whatever ſhift is uſed, it will 
be uſury : but not within the ſtatute where it is otherwiſe. 
If in truth it was a ſum advanced by way of loan, and the 
reward in truth given for ferbearance, no ſhift will prevail. 
1 ſhall better explain myſelf by the inſtances I ſhall put. 
Suppoſing there is a purchaſe of an annuity at ever ſuchan 
under price, if the bargain really was for an annuity, it can- 
not be uſury : but if the communication was about borrow- 
ing and lending, it may be uſury within the ſtatute : and 
how ? If by reaſon of all the circumſtances, and of the 
communication, the exility of the ſum given, the original 
contract being a borrowing and lending, the court thinks 
the annuity was a mere device to pay the principal with 
uſurious intereſt to evade the ſtatute, this will be within the 
ſtatute 3 though on the face of the bargain it appears ever 
ſo fair a ſale of an annuity: the contrivance of the an- 
nuity as the uſurious reward of the loan of money, ſhall not 
evade the ſtatute made for the benefit of mankind. This 
T take to be the ſum and ſubſtance to be collected out of the 
ſeveral caſes. Cro E. 27. 4 L. 208. Ney 151. 1 
Brow. 180. and 2 Lev. 7. * So a bargain on a mere con- 
tingency, where the reward is given for the riſk not for 
forbearance, will not be within the ſtatute: hut otherwiſe 
if the intent was to have a ſhift ; which was Cr. E. 642, 3. 
If therefore a man gives or lends money, not to be paid if 
the event ſhould be one way, but double if the other, and 
it is uncertain which way it will happen, it is not within 
the ſtatute: for the reward is given for the riſk, not for- 
bearance : but if under colour of ſuch an hazardous bar- 
gain the real treaty is for a loan, with an uſuriousrew 
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for that loan, and to evade the ſtatute, the contingeney in- 


ſerted 1s of littl- moment, being no ingredient between the 


parties: the court or a jury on the whole may pronounce 
ſuch a contract uſurious, notwithſtanding the colour of con - 
tingency, if they are ſatisfied, the reward 1s given for for- 
bearance, not tor the riſk ; as inthe adding a fingle life, 
which is a healthy life, if that life ſhould, ſurvive half 
a year: ſo they might as well add a contingency, if 
any one of fix perſons was alive at the end of fix months ; 
and one of the caſes is, if any one of three perſon- is 
alive at that time. The intent of the bargain is the 
material thing ; if that was borrowing the money, it is with- 
in the ſtatute, whatever colourable contingency inſerted : 
and this is the ſenſe of all the reſolutions in the ſeveral 
caſes. 18 69, 70. 2 And. 15. Me. 397. And Ma- 
fon v. Ady. But where the principal was fairly and trul 

put in hazard, and ſuch as none would run for the intere 

the law allows, there is no caſe where it has been held with- 
in the ſtatute. The lightneſs or reality of the riſk ſeems 
to be the only rule directing the judgment of the court. 
Cr. E. 741. Bedingfield v. Aſbley; and in 3 Keb. 304. Long v. 
n barton, which, though inaccurately reported, ſeems to mo 
good law. I cannot ſee two contracts bearing a greater 
ſimilitude than this and Bottomry, A life may be inſured : 
ſo may a ſhip, which may fink the day after : ſo may the 
party die: one is as much an adventure as the other. It 
was endeavoured to diſtinguiſh Bzttomry from every con- 
tract upon this, that though above what the law allows up- 
on a loan, yet Bottomry contracts were eſtabliſhed in favour 
of trade, there being a riſk of the principal, and they being 


ciple of the court thereon was, that the Bg/tomry bond was 
not within the ſtatute; nor could it be ; for it is plain, that a 
real riſk was run, that the principal may never be payable; 
therefore it cannot be given for forbearance, but grounded 
merely on the you 1 ng the riſk. Bat as a colourable 
contingency in caſe of a life annexed to the payment may 
make that bond uſurious, ſo will a colourable contingency 
annexed to a Battomry contract: as in a bond, if one out of 
twenty ſhips, bound from Newcaſtle to London, arrived ſafe ; 
that would be a contingency thrown in to evade the ſtatute, 
which would be too hard for ſuch a bond: ſo if ſuch a con- 
tract is made, if the pacquet ſhould return to Dover from 
Calais at a ſeaſon of the year in which there is nodanger : 
ind this I may ſay with the more ſecurity, as Joy v. Kent, 
Hard. 418. is an expreſs proof of it; where a 1 
nd 


Bottoms y 
neceſſary for trade and commerce. But whatever favour —— 
the court may ſhew to ſuch contracts, they will never eſta- of uſury, be- 


bliſh them upon the deſtruction of a ſtatute; and the prin- Ky ng 
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bond was ſent to he tried, whether it was an evaſion of the 
ſtatute ; which-would not have been fo, if it could not have 
( I 44) been an evaſion. Indeed Lord Hale throws out expreſſions 
| very favourable to trade, but ſo inaccurate in that book, 
that I do not think they could be fuch as came out of the 
mouth of ſo great a man. His dium then are of no au- 
thority. One of the firſt caſes of Bottomry, which came in 
queſtion, was Sharpley v. Hyrrel, Cr. J. 208. What the 
court goes on theie, is the real riſk of receiving leſs; which 
is cited again in Roberts v. Trenayn, 2 Roll, 47. and Cx. J. 
Fog, which differed from the other. In Some v. Glen, as in 
1 Sid. 27, the reſolution is founded on the real hazard of the 
principal, Which cannot be within the ſtatute. On the 
hole therefore I am of opinion, that this is not a contract 
founded in' its origin upon uſury, but a contingent bargain, 
and conſequently within the expreſs words or intent of none 
er the ſtatutes of uſury. Wt Cav 


Whethe” to. i The next point is, ſuppoſing it not a contract within the 
be [ct aſde ſtatute, whether it is not ſuch an unconſcionable bargain 
an ung ci. obtained on an expectant upon his expedtancy, as the court 
onable bar- is warranted on precedents to relieve on paying the ſum 
g4iv- advaneed with intereſt from the time of advancing ? If it 
£2 was ncceſſary to give an opinion upon this, 1 own I ſhould 
have great diſſiculty. On one hand I ſhould apprehend, 

it would he too large to ſay, in no caſe an heit or expeAant 

could borrow money on his expectancy; and yet to let him 

borrow without any advantage to the lender ſeems to put 

him under difficulties; fathers being frequently eloſe- hand- 

ed, tl ough liberal enough at their death: ſo that an heir, 

if hindered from ſupporting himſelf by theſe means, might 

ſtarve in the deſert of within view of the land of Canon. 

On the other hand, I ſhould dread the conſequence of giv- 

ing the ſanction of this court to future bargains. Lord 

Cooper ſtates the inconveniencies of a ſanction, which had 

been given. I am ſure, it is a point of that conſequence 

to the welfare of mankind, that without neceſſity no court 

will give an opinion, of which an ill uſe may be made. For 

the plaintiff it js inſiſted, that there have been many con- 

tracts, not illegal or iniquitous in ſome circumſtances, but 

from the univerſal ill tendenty on the prejudice to the public 

have bern always ſet afide in this court: - inſtances of which 

were in marriage-brocage bonds, and other contracts of like 

nature; and that the il} tendency of heirs contracting with 

ſtrangers to furniſh their wants, is to make them quit a re- 

gular family life and dependency, to withdraw from advice 

and counſel of friends, and to have youth ſupplicd with the 
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means of gratifying their paſſtions, and the bringing peo- 
ple together on the worſt principles on which men may con- 
tract, avarice on one ſide, and a. craving appetite on the 
other. The greedinzis. of gain is the only principle on 
which a ſtranger can be induced to farniſh a ſtranger; and 
the occali.n ot apply ing to a ſtranger is, becauſe the wants 
are ſuch, as he would not reveal to his family; which 
tends to à deluũon in what is of general concern, the 
proviſion for poſterity. A man may be giving his eſtate 
to a money- lender inſtead of the perſon intended: and 
every diſguiſing the truth trom a man, who has a right to 
the truth, is wrong, and ought not to be encouraged ; and 
by this deluſion he gives his. cſtate to ſtrangers, when he 
thinks he is giving to his heir or relations, and when, if he 
had known the truth, ke would have provided tor that heir 
or relations, ſo as to prevent his beggaring himſelf. This has 
been a growing practice to ſupply young heirs; and the 
court has exte its remedy.. At firſt the caſes are, where 
there is expreſs proof of groſs practice or actual impoſition ; 
from thence it went to caſes, where on the face of the con- 
tract it was ſo groſs and unreaſonable a contract between the 
parties, the court, on preſuming a man would not enter 
into it but by impoſition, has relicved; of which one cate 
among many is Wett v. Hill. 1 Ver. As, the miſchief in- 
creaſed, the court has extended its remedy. Where the 
bargain is ſo lucrative, and the perſon under neceſſity, ſo 
that the. judgment of the court has been, that neceſſity 
alone could induce to make that contract, there has been 
relief; the firſt cafe of which kind is Berney v. Pitt 2 C. C. 
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136, 2 Per. 14. a _ remarkable caſe, and a ſtronger 


there could not he. is ſtated alſo by Lord Cowfer in 
Twiſleton v. Griffith, 1 Wil. 310, where were marks 
enough of impoſition to warrant relieving on that foot: but 
he choſe to eſtabliſh it on the general principle and Lord 
Nfferys's decree, not on the particular circumſtances of the 
caie 3 and he ſeems to rejoice in the conſequence, that this 
would put a difficulty on an heir to borrow on his expec- 
tancy. The laſt caſe is Curwyn v. Milner, 3 Wil. 293, 
where Lord King decreed relief ; but ſaid, it it was new, 
he would not have gone fo tar, where ſuch a contract was 
fair, and done with open eyes; faying he thought himſelf 
bound by precedents, and that he ſaw no difference be. 
tween an eſtate ſettled on an heir on his father's death and 
an expectancy of perſonal eſtate at death of a relation; it i 
the ſame kind of expectancy that tempts to theſe kind of 
bargains, and the influence the ſame. On the other hand 
tis inſiſted, none of the particular caſes cited come * 
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the circumſtances of this: that all thoſe of fraud, practiee 
or impoſition, are out of the caſe ; it being a bargain ſent 
to market by the borrower, and the terms his own; no def. 
titute heir under parental government; having a great 
perſanal eſtate, and fo not in the circumſtances of the par. 
ty ſeeking relief in other caſes ; the bargain itſelf different 
the riſk being different; and the bargain, in all its cir- 
cumſtances, ſo equitable, that if the court ſhould enter into 
a nice examination of the proportion and riſk, it would 
pear, the defendant would have been out of pocket, if'the 
grandmot':er had lived a little longer: that this court will 
not lay down a principle in general, that an heir or expect 
ant may not cantraQ on his expeRancy : that there have 
been inſtances, here ſuch contracts have been carried into 
execution, as Hobſon v. Trevor, and Whitfield'v. Faiſfet ; 
that it is a ſufficient terror to ſuch contractors, that they 
are always liable to the examination of this court: and 
that they can never ſtand but on the reaſonableneſs and juſ- 
6 tice of the contract; which will reſtrain one kind of men 
(1 4 ) from preying on the follies of another. Theſe are the ar 
ments an both ſides: and there would be danger and diffi- 
; culty in giving an opinion on either; but no neeeſſity for 
| it; that being taken away by Mr. Spencer himſelf ;' who 
| has made himſelf the judge, by voluntarily giving a new ſe- 


curity. 


3 Which is the third point, ſuppoſing the court would re- 
tract being lie ve againſt this in its original, whether it will, when al- 
confirmed tered by the party in the ſtrongeſt manner, not unappriſed, 
| impoſition, and with his eyes open. There is no caſe of a contract ſo 
| not to be confirmed, which was not illegal, (but ſuch as the court 
let aide. ould have relieved againſt in its original inſtance) where 


, the court has relieved againſt the confirmation; unleſs ob- 
tained by fraud or appreſſion, and then it has been confi- 
a dered as a continuance of the firſt oppreſſion; of which 
there are two caſes in Ver. Lord Ardglels v. Muſchamp and 


Wiſeman.v. Peake : but no reſemblance to the preſent from 
either. * There was ng fraud, practice, or impoſition, in 
the original contract ar. ſybſequent ſecurity : the defendant 
was not very preſſing for his money; the ſecurity not being 
given until a good while after; which ſhews, no ſuit of 
diſtreſs was threatened; but fairly and voluntarily done, 
and upon intimationreceived that the defendant had a doubt 
whether he could make good the contract in a court of 
equity. Cole v. Gibbons, 3 Will. 290, and the note of the 
caſc at the bottom of that, 1s applicable to. the preſent. 


1 Wan 72 639. 1 Ack. 10. 2 Alk. 529. 1 Brown, 369. 1 Vol. 
* 1 39 : $29. » 369. * 
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As there is nothing therefore to ſet aſide this contract on 
the foot of uſury within the ſtatutes; and next ſuppoſing 
it was ſuch as would be ſet aſide, if left to the conſideration 
of the court, yet as the party with his eyes open has bound 
himſelf to execute it, he ought to execute it. It is too 
much to ſet it aide; the penalty therefore is the only thing 
which can be relieved againſt in this caſe. 


Sir Jobn Strange, Maſter of the Rolls, 


There is no occaſion to introduce what I have to ſay with 
making a particular ſtate of the caſe ; but as it depends on 
a variety of circumſtances, many of which muſt be con- 
ſidered in the argument, I ſhall content myſelf with taking 
them up in the courſe of it, | 


The queſtions upon which I am to offer my advice are 
three. Firſt, whether the original advancement of the 
5000. in the manner, as depoſed by Mr. Backwel! and diſ- 
cloſed in the defendant's anſwer, and the bond taken upon 
t, are to be conſidered as uſurious, and conſequently void 
in point of Jaw ? Sccondly, whether, ſuppoſing the bond 
does not come within the ſtatutes of uſury, the tranſaction 
or bargain in 1738, is of ſuch a nature as will intitle the 
plaintiffs ro be relieved in equity on the circumſtances at- 
tending that part of the caſe ? Thirdly, whether what ap- 
pears to have been done by Mr. Spencer after the death of 
the Dutcheſs, will in any and what manner influence the 
determination of this caſe, 


Asto thefirſt, I coricur in opinion, that this is not an ul. 


illegal agreement made void by the ſtatutes of uſury. The 
prohibition will ſtand on the words and meaning of 12 Anne 
16. for that does not materially differ from 21 FJ. 1. or 
12 C. 2. and appears calcylated for ſuch loans, wherein two 
principal circumſtances muſt concur :; agreement to give 
and receive an allowance of profit in the mean time for the 
money hired ina greater proportion than allowed by the ſta- 
tutes : neither of which circumſtances occur in the preſent 
caſe. The repayment ofthe money advanced depended on 
a contingency, which if it happened one way, the whole 
was totally loſt : during the pendency of this no intereſt or 
_ could accrue to the defendant, but a mere wager or 

argain upon contingency which died firſt : ſo that the 
whole was at hazard. It is objected, that — the letter 
of the contract may be ſo, yet if the deſign of the partie 
was to borrow 5000/. and one ſhould give a greater * 


CASES Argued and Determined 


the money than the law allows, the putting:it into this 


ſhape will not evade the ſtatute, in which ſtatute are v 
general words to take in all covin, ſhifts, &c. which 
agree to: and therefore if the court can ſatisfy itſelf, that 


khis was not in reality a bargain, whereon the principal 


was deſigned to be at hazard, and the ſhape in which it 
was put, was only a contrivance to gvade the ſtatute, it 
will be uſury, and conſequently void. Whether the agree. 
ment is uſurious or not, may be determined two ways ; 
/, By verdict of a jury on a plea of the corrupt agree- 
ment: 2dly, By the court's exerciſing their own judgment 
after death of the grandmother, and therefore no action 
could be brought on it; and if there had been a ſcire fecius 
at law on the judgment either againſt Febr Spencer of his 
executors, no plea of the corrupt agreement conld be re- 
ceived ; the judgment redditum mvitum not being a contract 
or aſſurance, which are the words of the ſtatute : and this 
was the opinion of B. R. in Foot v. Janes, Paſ. 9 G. 2. the 
dther method has been often taken, as in Roberts v. Tre- 
mayn, Cr. J. 508, Thus wherever the court has ſcen, 
Prat the contingency to put the principal in hazard is only 
dded-colourably, and only a nominal riſk, the court to 
prevent an evahon of the ſtatute has determined it to be 
uſury; as in Cliyton'; caſe, 5 Co. and other caſes, where 


© the adding the contingency of a particolar perſon's being 
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* 
> + + 


alive at the end of a year was only a ſhiſt. So by Halt, 


Comb. 125. and Carth. 68. But a wager between two to 


have 40 for 20, if one was alive at a future day, would not 
be uſury. Cr. El. 642: Button v. Downham, and in 1 Lut. 
470. Notice is taken of its appearing, that both principal 
and intereſt was at hazard. The preſent caſe is fully be- 
fore the court, and proper for the exerciſe of their judg- 
ment. To ſay it is uſury, the court muſt be convinced, 
that. it was the deſign of the defendant to make a loan of 
this, and to ſecure exorbitant profit for it, and calculated 
as a ſhjit to evade the ſtatute. But I cannot think either 
from the evidence or the anſwer of the defendant, that it 
was the ſcheme, or even in contemplation of the party. It 
appears a mere. wager which of the two ſhould outlive the 
other. The 5000/. was actually advanced, not WIE 
therefore none of the caſes cited prove this to be within the 
ſtatutes. of uſury, or warrant the court to declare it void 
thereon. The word /end, on which ſome ſtreſs was laid, 
concludes nothing. Every advancement of money on bot- 
.tomry is a loan; and it was properly obſerved to be called ſo 
in the acts of parliament ; but it is the nature of the agree- 
mentaud intent of the parties into which the court mute 


| 
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to determine the queſtion. Cr. EI. 642. puts it intitely on 
the queſtion, whether it was the intent of the parties to 
be a wager or a loan at intereſt. So in Ao. 398. It has 
been argued, that lending money on htte, When more 
is taken than the legal intereſt, is grounded on the conſi- 
deration of the profit to trade ; and theretore it is ſaid not 
to be applicable: that certainly has been one reaſon why ſo 
large a profit for the uſe of money has been allowed in that 
intanc? : but the general reaſon has been the not coming 
within the intent of the ſtatute : for if it had, the court could 
not depart from it : but the hazard the lender runs, of ne- 
ver ſeeing a penny of his principal or any of the intereſt, 
takes it out thereof: and that holds as ſtrong in the preſent 
cafe; and is ſo laid down in general, where the principal 
and intereſt is in hazard. 1 Sho. 8. Maſen v. Abdy, 
and in Sid. 27. a diverſity is taken between a bargain and 
a loan. Whether a hazard, or not, is conſidered as the 
rule for determining whether a bargain or loan. I am of 
opinion therefore, this bond does not come within the ſta- 
totes of uſury, and cannot be declared void at law thereon. 


On the next queſtion, as the advice I ſhall offer will be 
grounded entirely on what was done by Mr. Spencer after 
the death of the Datchefs, was 1 to ſuppole for argument's 
ſake, the plaintiffs were intitled to the relief prayed, I ſhall 
offer nothing as a determination of that branch of this caſe ; 
though it may not be improper to throw out ſomething in 
general, I ſee no reaſon to quarrel with the principal caſes 
cited as the ground for the interpoſition of a court of equity : 
on the contrary I cannot help declaring, I concur with thoſe 
determinations, and do not mean in the leaſt to abate the 
torce of them. In the preſent caſe there are certainly many 
circumſtances, that caſt a favourable light on the defend- 
ant's part of the tranſaction. He does not appear to be a 
perſon having an intent of fraud. The ſcheme moved not 
from him, but from Mr. Spencer; on whoſe own terms the 
money was advanced without any haggling on the part of 
the defendant, after it was refuſed b others as not a deſirea- 
ble contract on the calculation of chances. Not that the 
hands of the court are tied up from relief from the want of 
fraud or impoſition : I have no jealouſy of any thing of that 
in this caſe ; yet caſes may be, wherein this court would 
interpoſe to prevent improvident perſons from ſpending or 
ruining their eſtates, before they come to them, though no 
proof of actual fraud or impoſition : which is agreeable to 
the ſaying of Lord Jefferies in Berney v. Pit, when he re- 
verſed Lord Nerth's decree. So was it conſidered in T wiſle- 


tor 
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ten v. Griffith, and in Curwyn v. Milner. The neceſſity 
muſt be ſeen by every wiſe and conſiderate perſon. The 
courts keep a ſtrict hand over thele agreements ; which 
muſt indeed all ſtand on their own pa ticular circumſtances; 
and perhaps it is not adviſeable to lay down any general rule 
about them, or more than 1s 1 . to the relief in each 
particular caſe, 


Therefore, without offering any advice on the bond in 
1738, abſtracted from the ſubſequent tranſaction, I will 
proceed to the third queſtion ; upon which I am of opini- 
on, that the plaintiffs are intitled to no other relief againſt 
the hond and judgment in 1744, but as to the penalty, on 

yment of what remains due, and the intereſt from the 
death of the grandmother: and though I have given no 
opinion upon the former part of the tranſaction, yet I muſt 
take up this as conſidering the plaintiffs intitled to the relief 

rayed; as the caſe ſtood on the firſt agreement. And 
— it is not improper to take a ſhort view of the different 
ſituation, Mr. Spencer appears in 1744, from what he was 
in 1738. When the firſt bond was given, he was notwith- 
ſtanding a large incame involved in great difficulty for want 
of money to pay creditors ; caſting about every way far a 
preſent ſupply ; and ſuffering dangerous ſchemes to be pri- 
vately hawked about; fearful [ef it ſhould come to his grand- 
mother's ears, that he was mortgaging his ex tions from 
her. It is not very clear, who took the firſt ſtep toward 
the new engagement after her death: the bond was not 
given until near two months afterward, though dated the 
next day after in order that it might carry intereſt from 
thence. But ſuppoſing the defendant had called on Mr. 


Spencer for his money before the 31ſt of Odlober, (which, 


from his gentecl behaviour in other parts I can hardly think 


he did,) yet there is no circumſtance of force on Mr. Spen- 


cer; and the ſecurity, then ſtanding out againſt him, was 
only a bond for payment of the money; not a judgment, 
on which immediate execution could be ſued ; which bond 
would have given him time enough to turn himſelt about, 
before he would be under a neceſſity to be expoſed to an 
execution. It appears tobe his fixed deſign after her death 
to pay off the whole as faſt as he could; and that with a 
preference to the defendant ; who, he ſaid, had treated 
him like a gentleman. The defendant declared, he would 
not preſs him for his money, although he ſhould be glad to 
have it ; and Mr. Spencer executed the bond and warrant 
of attorney freely and voluntarily, and well pleaſed there · 
with. It may be ſaid, that all this proceeded from — 
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deing appriſed, that there could be relief in equity againſt 
the firſt bond. In Cole v. Gibbon the bill for relief and 
the anſwer were both read to the party, and yet the aſ- 
ſignment was confirmed; which circumſtance, greatly 
weighing with Lord Talbot, is not wanting in the preſent 
caſe : it is what the defendant himſelf may make uſe of on 
his part, and it will be evidence for him, viz. that he an- 
ſwered to the manager of Mr. Spencer, that he doubted, 
whether the ſecurity would be good, and therefore only 
defired a note or memorandum ; ſo that from this doubt of 


the defendant Mr. Spencer was appriſed of the poſſibility of 


relief, he had, if he applied to a court of equity; which 
ſhews, he acted with his eyes open in this article of con- 
firmation ; that it was not a ſudden, but deliberate act, and 
agreeableto that frame of mind he continued in to hi: death: 
as appears from his ſubſequent letters. 


Contracts of poſt obits are to be diſcouraged: and 
though the relief is not granted in the preſent caſe, yet 
ſaould the court hold a ſtrict hand over theſe ſorts of con- 
tracts. How this would be in the caſe of a young heir un- 
der parental authority, I do not ſay. It may be improper 
to forejudge ſuch a cauſe : but inconvenience there can be 
none in the determination of this. Yet in giving m 
opinion and advice in this very particular caſe again 
relieving the plaintiffs, I am far from blaming the plain- 
tiffs, who are truſtees for the infant, for ſubmitting the 
caſe to the conſideration of the court; which I think very 
rightly done. | 


Lex, Chief Fuftice. 


The firſt point is, Whether on the evidence before the 
court relating to this tranſaction there is ſufficient appear- 
ing to determine this contract to be uſurious. As to the 
nature of uſury, conſidering it at common law, or in the 
law of nature, or divine law, or the civil law of other 
countries (of which there js a large account in Pal. 291, ) 
it is unneceſſary to ſpend time on that ſubieQ ; becaulec 
the idea of uſury is fully ſettled in this country by the le- 
giſlature; which has made uſe of all the words the lan- 
guage could furniſh, to prevent taking more than the le- 
gal intereſt, in which uſury conſiſts: and to attain this 
end the borrower is at liberty to diſcloſe every circum- 
ſtance in his contract, that, it might appear, whether there 
was any ſhift, Ic. It appears by 2 And. 15, and Maſon 
v. Abdy,  Carth. where the difference is taken and 1 — 


* 
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that whore the hazard of loſing the principal is but a 604 
lourable contingency, the agreement is uſurious: but 
where the contingency is real and forcible, it is otherwiſe. 
. I think, that is the material conſideration, and the ſub- 
Bo(tomry, ſtantial and true reaſon, that bottomry-bonds are not conſi- 
dered as uſurious on the conſtruction of the ſtatute- itſelf ; 
there not being words in the ſtatute to reach bottzmry-bonds, 
when they run a deſperate contingency of winds, ſeas, and 
enemies; the reaſons touching trade not being the true rea- 
ſons, although they might be indutements to courts to con- 
ſtrue the ſtatutes in a favourable way. So if on advance- 
ment of money by way of loan the lender will by an agree- 
ment between the parties, in whatever manner formed, 
have the repayment of the principal with profit exceeding 
the legal intereſt, that will be corrupt within the ſtatute of 
uſury. If therefore, two perſons ſpeaking together, ore 
deſires 1007. and for the loan will give more than the law 
allows, and for evaſion of the ſtatute a practice is invented. 
that the borrower ſhall grant to the lender 3ol. per annum, 
for ſo many years, this practice is within the ſtatute, and 
will he uſury, although the lender never has his 100/. again; 
for by this bargain by way of loan he has full ſatisfaction 
for his 100/. and more profit than the law allows; which 
is 1 Bul. 36, which brings the preſent caſe to the ſingle 
conſideration, whether the hazard the defendant ran of 
loſing the whole principal without ſatisfaction for the money 
advanced, was not a real hazard, which might require a 
reward beyond the legal and common intereſt : and where. 
that is the caſe, it appears from all the authorities, that 
all bottoms on this in courts of law, that it is. always 
thought, where the profits the lender is to have, is as a 
reward for the hazard he is ſubject to, and not for the for- 
bearance of the day of payment (which are the words of 
the ſtatute) they are not uſurious. In Molloy 314, 317s 
it appears, theſe real contingencies are not within the ſta- 
tute of uſury on this foundation. 


HHazardovs = But on the ſecond point, I think, it will be well worth 

bargain, the conſideration of a court of equity, whether they will 

b. not interpoſe in caſe of theſe hazardous bargains. to pay. 
double, ſo as to prevent the lender's going away with ſuch 
an exorbitant gain ? It is difficult to form any general rule, 
that can meet every caſe of this kind, that may happen: 
but they muſt in general be governed by the circumſtan-; 
ces in each caſe, only this may be always proper to be at- 
tended to, as far as may be, to bring all contracts, that are 
in nature of loans, to that mean preſcribed by * 

| t 
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that none take more than the legal intereſt: and by the? 

caſes cited and ſtated in courts of cquity it appears, they 

have uſed a ſagacious attention to diſcover, whether there 

is any fraud expreſſed, or from the nature of the traniac-- 

tion or perſon concerned, any thing carrying on the face 

of it an appearance of impoſition; as in the cafe of young 

heirs, &c. a court of equity has diſabled from taking ad- ( 1 52) 

vantage thereof, and interpoſed to prevent unconſcionable 

bargains. That therefore is a matter worth the regard of 

a court of equity ſo as to prevent all trade of this ſort, ſuch 

as is called h intereſt, which ſeems a lum conuſa- 

ble at common law. What has been done by Mr. Spencer 

after the death of the Ducheſs, prevents the court from 

entering minutely into the eonfideration of the firſt con- 3 

tract; tor any objections thereto are taken away by him- Cen 

ſelt, in — plaintiffs ſtand. The 2 — 8 * 

ſurely might recover ſtrength and be validated by the in- 

tervention of a new cafe, that was fit to create a right.— 

If he was under apprehenfions of his grandmother, when 

the firſt ſecurity was given, yet they were at an end at the 

laſt. If he was an infant, when he gave the firſt bond, 

the contract would be voidable as to him: but if when 

of full age he gave a new bond, it would be good againſt 

him. In the caſe in Dom. 136, called the Macedonian de- | 

cree, it is ſaid, that if any creditor lent money for a juſt | 

and reaſonable cauſe, ſufficient to ſupport the equity of the 

obligation, it was by a favourable interpretation of the de- | 

cree of the ſenate excepted from the general prohibition ac- | 

cording to the quality of the uſe to which the money was | 

put. The defendant has this exception in his favour; the | 
| 
| 


* 


uſe of his money being to pay juſt debts to tradeſmen; 
tor if theſe contracts are to be fot aſide upon the hatred to 
the creditor, who has made an improper loan, yet that im- 
putation is taken away: and even in the caſe of a ſon, if 
the father approves or ratihes the obligation by paying part, 
or the ſon acquits it himſelf, it cannot be revoked 3; Dom. 
137, 138, in his obſervations upon that decre. But it is 
laid, that though he was not under the ſame difficulty, 
when he gave this new ſecurit;, as at the giving the firſt 


bond, yet he was a debtor then to the defendant, and lia- 

ble to be called on by legal proceeding : but that cannot 

be a reaſon to ſet aſide this deliberate act of Mr. Spencer, | 
againſt whom there was then no proceſs, but a readineſs in | 
his creditor to take paper-ſccurity inſtead of money, which 

lie had a right to. I rely on 3 il. 291, as a ſtronger 

caſe than this : being a deliberate a& confirming an unrea- 

lonable bargain when the party was fully informed of every | 
| thing, | 
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thing and under no ſurprize : that made it good: In Cann, v. 
Cann, 1 Will. 527, Lord Macclesfield _ z there is no colour 
to ſet aſide a releaſe, which the maker had a right to make, 
and was not ignorant of his right; and that ſolemn con- 
veyances are not ſlightly to be blown over. 


I entirely concur therefore in opinion. 


Loxp CHAncELiioR: 


Before I proceed to give my on opiniòn in this caſe, I 
muſt take notice, that Ld. C. J. Willes has ſignified to me 
his entire concurrence on theſe three points, Next, that 
the great and able aſſiſtance I have had in this caſe has 
made my taſk extremely eaſy: and as I concur in the decree 
I am adviſed to make, the great pains taken in clearing up 
and conſidering the points might have excuſed me trom 


taking up any time. One thing I ought to ſay in the out- 


ſet: that if I could have foreſeen upon what particular 
oint the judgment in this caſe would tundamentally turn, 
ſhould have ſpared the judges the trouble of this attend- 
ance. As three points have been properly made at the bar, 
it is neceſſary to ſay ſomething to each. | 


The firſt is a mere queſtion of law * the ſtatutes of 
uſury, and on the rules of law, and the ſame as in a court 
of law, if an action had been brought on the bond, and the 
whole matter had been diſcloſed in ſpecial pleading. If! 
had even now a doubt concerning it, I ſhould have held my- 
felf bound by the opinion of the judges as a matter within 
their conuſance, in like manner as if I had ſent this to be tri- 
ed at law; in which caſe the court always dectees conſe- 


quentially to the trial. But I have no doubt about it; and 


concur in opinion. This queſtion was laboured by the 
plaintiff's counſel ; many authorities cited; ſtrong infe- 
rences made by them. I do not intend to go through them: 
but contracts on contingency are to be diſtinguiſhed plain- 
ly; for a wager on chance is not within the ſtatute, becauſe 
no loan. But if there is a loan of money with an agree, 
ment to receive back more than the principal and legal in- 
tereſt in any event, there, though a contingeney is thrown 
in, on which the whole principal and intereſt may be loſt by 
poſſibility, it is uſurious and contrary to the ſtatute, On 
this it was inſiſted for the plaintiffs. I will not now enter 
into a critical diſpute, how far any ſuch contract, where by 
the falling out of the contingency one way or other the 
money may be loſt, is in ſtrictneſs a loan. The civil — 
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has very nice and refined diſtinctions upon this: comme- 
datum F mutuatum are there technical terms for a loan. By 
the firſt was meant, where the things lent were to be reſtor- 
ed in ſpecie; by the ſecond, where in genere only: but in 
both the things were to be reſtored in all events, and 
nothing was to be paid for the uſe or hire ; which when it 
was ſo, was locatum & conduct im by the Roman lawyers ; 
under which perhaps all our laws © ould ftrictlf come. But 
theſe minute diſtinctions upon loans are not adopted by us; 
but we mix and confound their cemmodatum mutuatum; 
as appears in an action upon a loan, which takes in both. 
So though intereſt is to be paid for it, it is with us ſtill a 
loan. So though money 1s to he advanced upon a riſk, 
which upon a contingency may be totally loſt, it 1s ſtill a 
loan of money; an all the books, treating of bo?tomry, call 
it money lent on bottomry. Beſides this is plain by the ex- 
prels words of the /tat. 11 H. J. 8. which thews, they un- 
derſtood, that an adventure might be inſerted in a contract 
ofa loan; and it is obſervable, that this, if real and fair, 
etempted it from the laws of uſury ; though at that time 
ail kind of uſury or taking intereſt was unlawful. By the 
law of England therefore the inſertion of a contingency will 
not of itſelf prevent a contract's being a loan. Conſider the 
reſult of the caſes cited on the ſtatute of uſury; which I will 
not repeat, but only deduce proper and natural inferences 
from them. Firſt, if there is a loan on contingency, in 
conſideration whereof a higher intereſt than the law allows, 
is contracted for forbearance, if the riſk goes only to the in- 
tereſt or premium, and not to the principal alſo, though real 
and ſubſtantial riſk is inſerted, it is contrary to the ſtatute; 
decauſe the money lent is not in hazard, but ſafe in all 
events; and no regard is then had, whether the contingency 
is real or colourable; as appears, from what Dodderidge J. 
lays in Roberts v. Tremayn; who by the way takes it for 
granted that ſuch a loan may be with us on contingency. 
Next, if the contin ncy extends to both, and there is a 
higher rate than the — allows, regard is had, whether a 
lena fide riſk is created by the contingency, or whether only 
colourable;z for if ſo, courts of law hold it contrary to the 
ſtatute, becauſe it is an evaſion to get out of the ſtatute ; 
which is prohibited by the law itſelf. Clayton's cale, 5 Co. 
70. and in the caſe put by Popham in Burten's caſe imme- 
iately preceding. So in Maſon v. Abdy. But where the 
contingency has extended to principal and intereſt both, 
and not colourable only, but a fair and ſubſtantial riſk is 
created of the whole, it takes it out of the ſtatute : though 


called a loan, it is conſidered as a bargain on chance, and 
Vor. II. N differs 


Bot tomry. 
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Be ttomry. 


or advanced profit beyond the rate of legal intereſt; in 


(155) 


nication ot borrowing and lending; and care muſt be taken, 


Me. 397. The very putting theſe caſes ſhews how prope” 
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differs little from a wager. On this depends the caſe 0f 
bottomry ; for I agree, that the approving thereof is from 
their being fair contraQts on a real hazard, and not that they 
concern trade; though trade and commerce is taken into 
conſideration, but not alone relied on to ſupport uſury; for 
that cannot be. The plaintiffs counſel object to this by 
laying ſtreſs on certain «xpreſſions and didlum, of judges in 
ſome caſes, that there muſt be no tranſaction or commu- 


that there be no ſuch; and therefore as the firſt propoſal in 
the preſent caſe was to borrow money on a contract to pay 
two for one, it is uſurious notwithſtanding the contingency 
thrown in. A very right anſwer has been already given; 
that courts of juſtice are to regard the ſubſtance of things 
on a contract, and not mere words, which might be inaccu- 
rately uſed by the parties in private dealing. But another 
anſwer may be given: that in the moſt accurate books 
theſe expreſſions are applied to caſes ariſing on purchaſe 
of an annuity or ſale of goods and merchandize at a præmiun 


which caſes theſe expreſſions are properly applicable; but 
cannot be ſo to loans on contingency ; that is a fair, real 
contingency ; for there, from the nature of the thing, the 
communication muſt be about a borrowing and lending; 35 
is plain from the caſe of Bottomry; and the caſe put by 
Dedderidge J. in terms is of lending 100/. &c. upon a caſu- 
alty, if it goes to the intereſt only and not the principal, it 
is uſury; which he clears by the caſe of Bottomry. The very 
ſtating of the caſe on the purchaſe of an annuity or ſale of 
goods proves the truth of this. An annuity may be pur- 
chaſed at as low a rate as you can, provided it was the 
original negotiation to purchaſe and ſell an annuity : but 
if the treaty began about horrowing and lending, and ends 
in the purchaſe of an annuity, it is evident, that it was on- 
ly a method or contrivance to ſplit the payment of ihe 
principal and uſurious intereſt into ſeveral inſtalments, and 
conſequently that it was a ſhift z which is Fuller's caſe, and 0 
T anfield's, 4 Leen and Ney 151, which I take to have been on 
the ſame deed as that in 1 Brownlow. So in the ſale ct tray 
goods or merchandiſe it is lawful to ſell as dear as you ca", p 
on a clear bargain by the way of ſale: but if it is firſt pro- 
poſed to borrow, and afterwards to ſell goods beyond the 
market, this is uſurious : of which there are two caſes in 
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and forcible thoſe expreſſions of the judges before mentione 
ed are, when uſed in the purchaſe of an annuity and ſale 
cf goods; but how improper when thrown out in caſes of 
loans of money on contingency. 


The ſecond queſtion is, ſuppoſing the firſt contract to be 
valid in law, whether it was contrary to conſcience, and to 
be relieved againſt in this court upon any head or principle 


of equity? 1 will follow the prudent example of not giv- 
. ivg any direct and concluſive opinion. As it would be 
F unneceſſary, it is the ſafeſt not to do it: yet it has been 
f made neceſſary to ſay ſomething on it. It cannot be ſaid, 
that ſuch contracts deſerve to be encouraged; for they gene- 
L rally proceed from exceſſive prodigality on one hand, and 
1 extortion on the other; which are vitia temporis, and per- 
7 nicious in their conſequences; and then it is the duty of a 
M court, if it can, to reſtrain them, This court has an un- 
ſe doubted juriſdiction to relieve againſt every ſpecies of fraud. 
Fd 1. Then fraud, which is da/us malus, may be actual, ariſing 
4 from facts and circumſtances of impoſition z which is the 
Mt plaineſt caſe, 2. It may be apparent from the intrinſic 
-al nature and ſubject of the bargain itſelf; ſuch as no man in 
* his ſenſes and not under deluſion would make on the one 
"= hand, and as no honeſt and fair man would accept on the 
by her z which are unequitahle and unconſcious bargains ; 
5 and of ſuch even the common law has taken notice; for 
i which, it it would not look a little ludicrous might be cited t 
er} Lev. 3. James v. Morgan. A 3d. kind of fraud is, which may 
of de preſumed from the circumſtances and condition of the 
ur parties contracting: and this goes farther than the rule of 
the law; which is, that it muſt be proved, not preſumed : but 
but it is wiſely eſtabliſhed in this court to prevent taking ſur- 
nd teptitious advantage of the weakneſs or neceſſity of another; 
on- vaich knowingly to do is equally againſt conſcience as to 
the ute advantage of his ignorance: a perſon is equally un- 


able to judge for himſelf in one as the other. A 4th kind 
 iraudd may be collected or inferred in the conſiderati- 
en of this court from the nature and circumſtances of the 


zerſuns not parties to the fraudulent agreement. It may 
ound odd, that an agreement may be infected by being a 
&ceit on others not parties: but ſuch there are, and againſt 
ach there has been relief. Of this kind have been marti- 
ge-brocage contracts; neither of the parties herein being 
cceived: but they tend neceſſarily to the deceit on the one 

i N 2 party 


Unconſcion 
able bar - 
Bains. 


Fraud 4 
Species. 
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CASES Argued and Determined 


party to the marriage, or of the parent, or of the friend, 
So in a clandeſtine, private, agreement to return part of the 
portion of the wife or proviſion ſtipulated for the huſband to 
the parent or guardian. In moſt of theſe caſes it is done 
with their eyes open, and knowing what they do: but if 
there is fraud therein, the court holds it infected thereby, 
and relieves. So where a debtor enters into a deed of com- 
pofition with his creditors for tor. in the pound, or any 
other rate, attended with a proviſo that all creditors ex- 
ecuted this within a certain period, if the debtor privately 
agrees with one creditor to induce him to ſtgn this deed, 
that he will pay or ſecure a greater ſam in reſpect of his 
particular debt: in this there can be no particular deceit on 
the debtor, who is party thereto: but it tends to deceit 
of the other creditors, who relied on an equal compoſition, 
and did it out of compaſſion to the debtor. ® This court 
therefore relieves againſt all ſuch underhand bargains. 80 
of premiums contracted to be given for preferring or recom- 
mending to a public office or employment: none of the 
parties are defrauded; but the perſons, having the legal 
appointment of theſe offices, are or may be deceived there- 
by: or if any perſon, agreeing to take the premium, has 
authority to appoint the officer, it tends to public miſchief 
by introducing an unworthy object for- an unworthy con- 
fidergtiun. Theſe caſes ſhew what courts of equity mean, 
8 profefs to go on reaſons drawn from public utility, 
IV Weaken the force of ſnch reaſons, they have been called 
political argnments, and introducing politics into the de- 
eiſion of courts of juſtice, Fhis was ſhewing the thing in 
the light, which beſt ſerved the argument for the defendant, 
but far from the true one, if the word politics is taken in the 
common acceptation : but if in its true original meaning, it 
comprehends every thing that concerns the government of 
the country; of which the adminiftration of juſtice makes 
a conſiderable part; and in this ſenſe it is admitted always. 
To apply this: thus far, and in this ſenſe, is reliefin a 
court of equity founded on public ntifity. Particular per- 
fons in contraQs ſhall not only tranſat Bona fide between 
themſelves, but ſhall not tranſact mala fide in reſpect of other 
perſons, who ſtand in ſuch a relation to either as to be at- 
fected by the contrad or the conſequences of it; and asthe 
reſt of mankind beſide the parties contracting are concerN- 
ed, it is properly ſaid to be governed on public utility. The 
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laſt head of fraud, on which there has been relief, is that, 
which infects catching bargains with heirs, reverſioners, or 
expectants, in the life of the father, Ec. againſt which relief 
always extended, Theſe have been generally mixed caſes, 
compounded of all or ſeveral ſpecies of fraud; there be- 
ing ſometimes proof of actual fraud, which is always de- 
ciſive. There is always fraud preſumed or inferred from 
the circumftances or conditions of the parties contracting: 
weakneſs on one fide, uſury on the other, or extortion of 
advantage taken of that weakneſs, There has been al- 
wavs an appearance of fraud from the nature of the bar- 
gain; which was the particular ground, on which there was 
relief againſt Pit; there being no declaration there of any 
circumvention, as appears from the book, but merely from 
the intrinſic unconſcionableneſs of the bargain. In moſt 
of theſe caſes have concurred deceit and illuſion on other 
perſons not privy to the fraudulent agreement: the father, 
anceſtor, or relation, from whom was the expeQation of 
the eſtate, has been kept in the dark: the heir or expect- 
ant has been kept from diſcloſing his circumſtances, and re- 
ſcrting to them for advice, which might have tended to his 
relief and alſo reformation. This mifleads the anceſtor ; 
who has been ſeduced to leave his eſtate not to his heir or 
family, but to a ſet of artful perſons, who have divided the 
ſpoil beforehand. Conſider, which of theſe ſpecies is in the 
preſent caſe. There is no colour of evidence of aQual 
frand in the defendant; who did not think he was doing any 
thing immoral or unjuſt : although if the declarations of 
Mr. Spencer can be believed, the defendant had a miſgiving, 
how far it could be held good in this court. But though 
this caſe is clearer of actual fraud than almoſt any that has 
come, yet ſeveral things are inſiſted on for the plaintiffs, as 
neceſſity on one fide and advantage taken of it on the other: 
unconſcionableneſs in its nature from the terms of paying 
two for one in caſe of the death of an old woman the next 
week or day; that there was deceit upon her, who was in 
key parentis, from whom were his great expectations. This 
was howeyer the thing intended. I admit alfa, there are 
more circumſtances alledged on the fide of the defendant 
to weaken and take off, than have concurred in moſt caſes 
of this kind. Mr. Spencer was of the age of thirty; poſ- 
ſeſſed of a great eſtate of his own z not weak in mind, but 
of good ſenſe and parts: though in that the witneſſes dif- 
fer. If it was neceſſary to give an opinion upon this point, 
I ſhould 
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I ſhould conſider the weight of theſe objections and the an. 
ſwers to them: but as it is not, | will only conſider the 
contingency inſerted, which was to cure the whole, I 
would not have it thought that the inſertion of ſuch a con- 
tingency would in every caſe ſanQtify ſuch a bargain, Sup- 
poſe ſuch a bargain made by a ſon in lite of his father or 
grandfather, on whom was his whole dependency : 1 appeal 
to every one what the conſequence of it would be, We- 
ther ſuch a contingency is inſerted or not, it will come to 
the ſame thing; the creditor knowing the fund for pay- 
ment muſt depend on the debtor's ſurviving the father or 
grandfather, whether it is ſaid ſo or not: and therefore [ 
have always thought, there was great ſenſe, in what Ver- 
non reports to be ſaid by the court in Bernay v. Pit: © that 
& the expreſſing the death of the ſon in life of the father 
& makes the caſe worſe,” He. I have not mentioned the 
reaſons, drawn from the diſcouragement of prodigality and 
preventing the ruin of families: conſiderations of weight; 
and ingredients, which the court has often very wiſely taken 
along with them. - It is ſaid for the defendant to be vain 
and wild for the court to proceed on ſuch principles: if it 
had been ſaid, it was ineffeQuual in many inſtances, I ſhould 
have agreed thereto ; but I cannot hold that to be vain and 
wild, which the law of all countries and all wiſe legiſlatures 
have endeavoured at as far as poſſible, The ſenate and 
law- makers in Rome were not ſo weak as not to know, that 
a law to reſtrain prodigality, to prevent a ſon's running in 
debt in life of his father, would be vain in many caſes: yet 
they made laws to this purpoſe; wiz. the Macedonian de- 
eree, already mentioned; happy, if they could in ſome de- 
gree prevent it: eft aliquod prodire tenus. It is ſaid for the 
defendant that this would be to aſſume a legiſlative autho- 
rity; and that ſeveral acts of parliament have been thought 
neceſſary to reſtrain and make void contracts of a pernici- 
ous tendency to the public. What can properly be called 
ſuch an aſſuming in this court, I utterly diſclaim : but not- 
withſtanding I ſhall not be afraid to exerciſe a juriſdiction | 
find eſtabliſhed, * and ſhall adhere to precedents, + As 
far therefore as the court went in Bernay v. Pit, in Twiſle- 
ten v. Griffth, in Curwyn v. Milner, and the opinion of 
Lord Talbot on the original tranſaction in f Cole v. Gibbon, 
ſo far, and as far as theſe principles do naturally and juſtly 
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end, I ſhall not ſcruple to follow. The acts of parliament 


jaſtanced will be found to be made, (many of them) not 


for want of power in this court to give relief inmany of 
theſe contracts, but to make them void in law, to give the 
party a ſhort remedy againſt them. The judgment I am 
going to give will not be founded up nthis: but I have 
done it, that the work of this day may not be miſunderſtood, 
or precedents thought to be ſhaken : not that this eſtabliſh- 
es ſuch a contract, as is called fair like killing fairly in a 
duel, which the law docs not allow as an excuſe for murder. 


Jun annuities and peſſ obits are grown intotraffick ; which 


ought to abate of its fairneſs, 


As the laſt queſtion, of the ſubſequent acts of Mr. Spen- 
cer : this is the point on which the determination of this 
caſe will depend; and I entirely agree with the opinion 
delivered already. Had the firſt bond been void by the 
ſtatutes of uſury, no new engagement would have made it 


better: the original would have infected it. But if a man 


is fully informed and with his eyes open, he may fairly re- 
leaſe, and come to a new agreement, and bar himſelf of re- 
lief, which might be had in this court. The material in- 
quiry is, whether this was done after full information, 
trezly without compulſion, c.? and upon the beſt con- 
ſideration of the evidence it appears to be ſo done, and with 
fairneſs. Firſt, the condition of the neceſſity of Mr. Spencer 
was over; for though he had no power over the capital of 
this acceſſion of eſtate, yet it was ſo great a one, that little 
more thanone third of a year's income would have paid of 
the whole. If that then be a ſtate of neceſſity, how far ſhall 
it be carried? Then, the ſtate of expectancy was over by 
the death of the ducheſs ; and alſo the danger of her com- 
ing to the knowledge of his conduct and circumſtances, and 
his fear of offending her 3 which was the principal reſtraint 
upon him: ſo that there was no anceſtor or relation left, 
2pon whom any deceit could be coramitted in conſequence 
oi any new agreement: and it app-ars, that before this 
new bond he had ſufficient notice, that he had a chance at 
leaſt, that he might have relief in equity, from the defen- 
dant's own declaration to him of his doubr whether it 
would be good. Laſtly, there was no impediment againft 
his ſeeking relief by diſcloſing the whole cafe at that time 
ina court of juſtice. Under theſe circumſtances was the 
new engagement, without any fraud, contrivance, or ſur- 
priſe to draw him in; which operates more ſtrongly than 
the deed of confirmation in Cole v. Gibbons, that it is 
too much to ſet it aſide. The only difference to 8 
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that from this caſe was, that there the releaſor was not in 
the power ot the releaſee, here Mr. Spencer was debtor, and 
his creditor might immediately have diſtreſſed him by an 


action: but the anſwer is, there was neither an attempt nor 


th: eat to bring an action. It is objected further for the plain- 
tiffs, that Cole v. Gibbons was a lingle caſe; and there are ſe- 
veral precedents, in which ſuch new ſecurity and ſub equent 
tranſacti n was nt ſufficient to give a ſanction to a demand 
of this kind: as in Lord Ardglaſi v. e but the 
circumſtances there ſhew it not to be at all applicable: then 
the confirmation in Wiſeman v. Beat was ſtill more extraor- 
dinary ; and that was a very extraordinary invention of 
Serjeant Philips of a bill to be forecloſed againſt a relief 
in _ In both theſe caſes the original tranſaction was 
groſsly fraudulent: hut I have only thewn it here to be a 
douhtiul object of relief in this court; which ſurely 1s the 
moſt proper caſe of all others to put an end to by a new en- 
gagement. N 


On the whole therefore the only relief is that, which 1 
am adviſed to give, againſt the penalty of the laſt bond. 


The only doubt, which could arife on this, is as to coſts; 
to which the defendant is not entitled. The plaintiffs are 
only executors ; _ had a probable cauſe of litigating this 
contract, which is far from deſerving favour, and were in 
the right to ſubmit it to the judgment of the court: and it 
is obſervable, that in Cole v. Gibbons, which was on this 
point, the bill was diſmiſſed without coſts; and no coſts 
given on the bill, but on the contrary deducted. There 
was indeed in that caſe no penalty, as there is here: but 
ſtill that does not take away the diſcretion of this court in 
reſpect of coſts according to the cireumſtances of the caſe : 
and there are ſeveral caſes ofa bond with a penalty diſput- 
ed, where, though the coſts at law will undoubtedly follow 
”- I, yet on the circumſtances coſts in this court are 
key png nr Arr. 


Therefore let it be referred to the maſter to take an ac- 
count of the principal, and intereſt due on the bonds of 
1744, and the judgment thereon, anq to tax the defendant 
his coſts at law; and an account of the money paid by Mr. 
Spencer to the defendant ; and let that firſt be applied to 
diſcharge the intereſt, and then to fink the principal; and 
all juſt allowances be made ; and on payment by the plain- 
tiffs to the defendant of what is found due, let the defen- 
dant deliver up the bond to be cancelled, and acknowledge 

| Anatisfaction 
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atisfaQtion on the judgment: but that muſt be at the ex- 


pence of the plaintiffs: and if the plaintiffs pay, what is ſo 


found due, let there be no colts in this court on either ſide: 


but other wiſe let the bill be diſmiſſed with coſts. 


Prieſt verſus Parrot, Feb. 8, 1750-1 


A BILL for payment of 100/. and an annuity of gol. 
was granted by defendant to plaintiff; who, being a 
young woman, came to live in the family of defendant, 
then a married man, as a companion to his ſiſter ; and af- 


terward occaſioned a ſeparation between him and his wife. 


Lord CHANCELLOR. 


This caſe is in ſome parts new: nor do I remember, it 


has directly come hefore the court. The conſideration of the has 


grant is plain; for though expreſſed to be for divers caules 
and conſiderations, it is plain on the evidence, to what it 
is applied: nor is it diſputed, It is plain alſo to me, that 
what this unhappy woman, (who has been very criminal 
alſo) has ſubmitted to, was from the ſeduQtion of defen- 
dant ; for her youth, when ſhe came into the family, and 
g od character before, are evidence thereof: “ and that 
certainly has been the principal ground of the deter minati- 
ons in this court, where it has been conſidered as premium 
pudicitie, when the young woman ſubmitted to the ſuggeſti- 
on of the man and was guilty of no fault before. But I 
know no caſe, where the court has given countenance to 


theſe ſort of bonds in caſe of a married man, ſhe knowing 


it. Thatdiffers the caſe ; becauſe perſons, who ſubmit to a 
temptation of that ſort, are without excuſc ; they know ab- 
ſolutely, they are doing a wrong, which cannot be recover- 
ed or healed, and which occaſions miſchief to families. 
Chat differs it from the caſes, wherein the court has gone 
ſome lengths to make ſome proviſion for ſuch unfortunate 
people. "Wh if this is a family of opulence, and this a poor 
woman ruin by his temptation and corruption, it very 
much deſerves their conſideration, whether ſhe ſhould ftarve : 
if therefore there 1s any probability of the family's doing 


® Relief againſt ſuch bond denied, in 1 Ver. 483, but would have been 
granted in ca'e of a common ſtrumpet, and in 2 Ver. 242, ſame doctrine was 
held, and in Prec. Chan. 114, but in 2 Ver. 187, it was held, that where the 
pity himſelf comes for reliet agzinſt ſuch bonds, court may refuſe, ſecus where 
his executor comes, 2 Was, 43% Cib. Rep. 9, Cas. temp. Talb. 153. 3 Bur. 
1568, * | . 
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any thing of that kind, as it was the act of the defendant 
the occaſion of it, I would let the cauſe ſtand over. 


I own, my preſent opinion is, I cannot give relief for 


thoſe reaſons, which diſtingviſh the caſe extremely and ma. 


terially from others which have been determined. Where 


TY 


2 Wil. 432. 
Eq. Ab. 87. 


a young woman, appearing to be modeſt before, is applied 
to by a man, and ſubmits to his temptation, he does a great 
injury: but ſhe knows, the crime ſhe ſubmits to, is not ſo 


aggravating as adultery; and ſhe may be inelined to ſup- 


poſe he will be induced to marry her; and there are often 
ſuch promiſes, which it is almoſt impoſſible to give evidence 
of: if the parties are bᷣoth ſingle, there is room for preſump- 
tion thereof: and if that is the caſe, the ſubſequent marti. 


age takes off the enormity of the offence before, and in 


molt countries of Europe even legitimates the iſſue ; which 
admits of preſumption, and is ſome excuſe : and beſide, in 
ſuch caſe, people know they arc doing that which is not of 
ſo bad conſequence in families. Whereas when a man 
takes and keeps a miſtreſs under the noſe of his wife, who 
thereupon leaves her huſband, that is ſuch a crime ay 
ſtares every one in the face: and that is this caſe. She 
knew of it, and lived in the very family, where ſhe ſaw all 
this. It then admits no excuſe ; and if a conſideration of 
that kind had been recited in the deed itſelf, or if in a bond, 
it would be void in law, nor would he countenanced in this 
court. In other circumſtances the court has made a diſtine- 
tion between the caſes, where it would not relieve, and 
where it would give affiſtance. In Lady Anandale v. Har- 
ris the commeree was wholly after death of the firſt wife, 
and before the ſecond marriage, and no proof to impeach 
the character. "This court ought not to warrant this, which 
would be of bad example in cafe of married perſons, and 
encourage people to enter into agreements of this kind. It 
is impoſſible but ſhe muſt know, what ſhe entered into was 
wrong, and for which there can be no excuſe. On the 
whole therefore the bill ought to be diſmiſſed, but without 
coſts. Had ſhe not known, that he was married, as if the 
wife was at a diſtance, or if any impoſition was proved on 
her, it would he a different thing : but nothing of that ap- 
pears in this caſe. She entered into the family knowing it, 
and continued ſo as to occafien a ſeparation : and this court 
bught to endeavour to preſerve virtue in families. 


® [n 3 WM. 339, a man married a ſecond wife, who finding his firſt was 
alive, pot a bond from him to leave her a legacy; the bond was held worſe than 
any voluntaty one, and was poſtponed to all the ſimple contract debis; if ſhe 
had pot it on the diſcovery, and they had parted, it would have been good. In 


I Vol. 2 Bond cx tut pi cauſa ſet aſide as to creditors, 
— N N Andrew 
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Se ont 


At the Rolls. Sir Jobn Strange, M. R. 2 foci 
* . — 
LIZABETH FARNSWORTH by will gave ſeveral — a6 


gacies : but firſt gave one ſhilling a- piece to her brother 2 
and faſter, and a general legacy of 500. a- piece to her te, — 


or 2. 
executors. . 
The bill was by the next of kin claiming the reſidue as Money lega- 4 


cy to next of 


undiſpoſed; citing among other caſes Rachfie/d v. Careleſs, Its br 
2 Wil. 158, and Matchel v. Hunt, by Lord Chancellor. 44 to ele- 


cutors, pre 
vents them 


Maſter of the Rolls, 2 
| * 2 ; reſidue, 2 
It is agreed, i that the giving a money legacy to the next though ſuch .; 
ol kin as well 1 to the — nn not wy the next feen w33 ; 
of kin from claiming the reſidue of the perſonal eſtate. I gulli 1 
do not ſee, how this differs from the A : for to be m gg. 
ſure the court cannot go on the vulgar acceptation of the JS 
meaning of giving but one ſhilling. It ſtands then in the £44 
common light ; and the rule of law would be, that it be- 
longedto the executors : but it is now ſettled, that the court 
raiſes an equity for the next of kin. + The reaſon is, firſt 
that by giving executor a money-legacy ſhe means to give 
no more. Onthe other hand the next of kin is preſumed, 
unleſs the contrary appears, to be acceptable to the teſta- 
trix. But whether ſo or not, the law will not ſtrip them 
of that benefit, unleſs ſomething to the contrary ;/ nothing 
of which is here. If I was to give my private ſentiment, I 
ſhould be apt fo think, that by giving one ſhilling it was the 
intent not to give more. But I cannot in a judicial capaci- 
ty lay any ſtreſs on that: if it was not ſo candidly admitted 
by the counſel for the executors, I ſhould have taken time 
to have looked into the caſes. 


4 


— 
— 


NM. It was ſaid at the bar, that the reaſon of giving one 
ſnilling is, becauſe by the civil law it is neceſſary to 
ſhew, all the children were in view. Si 


* Per Wms. 40. 1 Wms. $44. Contra, 2 Per Wms. 338, which is ſha - 
ken by the authority of this and che above cited caſes. s 
Tt 1 Wrms. 114 | - 1 
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Wherea* my 
daughter is 
very ill, if 
the die-, 1 
leave the re- 
venue of my 
perſonal 
eſta c to my 
wife. 
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French will 
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And ce que 
ce trouvera, 
a good ret; - 
duary be- 
queſt for 
what ſhall 
be left. 
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Duhamel verſus Ardovin, Feb. 11, 1750-1. 


—— Merbeuf made his will in French; in the beginning 
of which he ſaid, he thereby gave all his world'y goods and 
eſtate. Afterward he gives particular legacies, and makes 
a proviſion for his wife, Then ſays, „“ whereas my daugh- 
© ter Marianne is very ill, if ſhe dies, in that caſe I leave 
© tomy wife the revenue and dividends of what little eſtate 
have: but if my daughter lives, my wife ſhall enjoy 
* her dower only. Item, I give to my daughter Marianne 
ce the rehidue and dividend:” Then if ſhe dies without 
children, he gives ſeveral pecuniary legacies : concluding 
with, “I give to my brother Lewis Merbeuf ce que ce trou- 
% vera,“ 


The daughter ſurvived teſtator: but died of that ſame ill. 
neſs, which was a cancer, without iſſue. This bill was 
we. "ug her huſband as adminiſtrator to her, claiming 
the whole, 


For Plaintiffs. The words of the will import the daugh - 
ter's dying in life of teſtator, not a dying of that illneſs or at 
any time afterward ; for it would be abſurd to put a condi- 
tion, which muſt neceſſarily happen. She ſurviving teſta- 
tor, that contingency has not happened ; and then the 
wife of teſtator will not be intitled to that revenue and di- 
vidends. Then the [tem introduces a general gift to the 
daughter of the reſidue, independent of what went before. 
«« If ſbe dies without children,” is too remote; for it means 
a dying without iſſue generally. The word in the original 
is enfants; which is as large as iſſue, and may take in grand 
children: the latter words are the moſt looſe that can he, to 
claim the reſidue ; and then, if any doubt ariſes, the court 
will determine in favour of thoſe claiming by the law of na- 
ture, not the claimants under the will. | 


Lord CHANCE Lok. 


There is no colour for the plaintiff's claim of the reſidue 
of this perſonal eſtate as repreſentative of his wife; nor to 
ſxy there is anvinteſtacy as to any part; for teſtator plainly 
intended to diſpoſe of the whole, beginning with the words 
commonly uſed in the introduction of wills in this king- 
dom. Goods and eſtate mean the ſame thing, and are 00- 


extenſive. Iain of opinion teſtator meant, if his daugh- 
ter died of that illneſs 3; which he thought would happen 
| 8 


In 
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in a ſhort time, (and it did ſo in fact) in which caſe he in- 
tended, all the income and revenue of his perſonal eſtate 
ſhould go to his wife during life: and though it is hien in the 
ſingular number in the original, it will take in the whole as 
if the plural, and means all my eſtate. Then the wife will 
be intitled to the unſufructuary intereſt in all his goods 
during her life, and the plaintiff has no right to a demand 
out of that income. I cannot put the conſtruction, that 
enfants meant iſſue, eſpecially to make it too remote and the 
will void 3 and there has been a caſe on a French will, 
wherein I determined otherwiſe, viz. that it meant chil- 
dren : and beſide there is ſomething in the ſubſequent parts 6 
of this will, which confines it to children. Conſequently (1 4) 
the hequeſt over will be good, and an end pot to the argu- 
ment of its veſting in plaintiffs wife, and going to him as 
her adminiſtrator. But ſuppoſing the contingency there 
put was not to mean the daughter's dying of that illneſs, but 
a dying in his life: ſhe died without children, and conſe- 
3 the other takes place. The laſt clauſe concerning 

ewis means, what ſhall be left, from the idiom of that 
language: and I think it a very ſufficient reſiduary bequeſt, 
as ſtrong as [leave all to my mother, including the whole not 
particularly diſpoſed of before : and that falls in with the 
beginning, as not intending to die inteſtate as to any part. 
But I do not rely barely on the words: it was a natural diſ- 
polition and intent ; his daughter being then likely to dic 
of a violent diſtemper, it was natural for him to make 
a larger proviſion for his wife in that event, and afterward 
to give it to his brother. 


Byas ver/us Byas, Feb. 15, 1150-1. 
At the Rolls. Caſe 54. 


A Seifed of freehold, and of copyhold of the nature of Copyhold 
* Burrough Engliſh deſcendible not only to the younger 10 — 
ſon but to the younger daughter, which copy hold was not vill, paſſes 


ſurrendered to the uſe of his will, in the introduction to his by general 
will deſires all his juſt debts to be paid, and makes a pro- s 


viſion for his daughters and for his wife, and a farther But other. 
eventual proviſion tor the daughters after the death of the wile if net 

wife: and then all the reſt and reſidue of his eſtate real r 
and perſonal, of what nature or kind ſoever the ſame might tor bad only 


s - . - is copyhold and 
be or conſiſt of at the time of his death, he gives to his Mm — 


wife, her heirs, executors, adminiſtrators and aſhgns. Where co- 
| py hold is 


The 


de viſed ex- 
preſely, want 
of ſurrender 
lupplied tor 
a wic, chil- 
dren or Cc» 
ditors : no 
others, and 
not in tavour 
ot wife or 
children, if 
the heir is 
unprovided 
for. I Salk, 
= 1 Atk. 
358. 1 2 
Ab. ON 
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The plaintiff, the wife, inſiſted, that teſtator having 
thus made + uſe ofa number of words, it takes in all ſorts of 
eſtates he inight be ſeiſed of at his death: and that the 
court will ſupply the want of ſurrender ; for this ought to 
be conſidered, as if creditors were concerned, and l.ke 
1 Wil. 60, 444, and 3-Wil. g6. 


For defendant the youngeſt daughter. Suppoſing the wiſe 
ſtands in the next rank to creditors, and the court would 
ſupply the want of ſurrender tor the wife, yet on the face 
of the will an intent ſhould appear, that the copy hold ſhould 
paſs : but here is no mention of it, nor any thing to induce 
the court to think teſtator intended this for her.“ In /thel v. 
Beane 28 February 1148-9, a deviſe was made of all real 
eſtate ſubject to payment of debts : teſtator had no frechold, 
but only copy hold not ſurrendered to uſe of the will: Lord 
Chancellor held, that if teſtator had any freehold, the copy- 
hold would not be liable to payment of debts : but having no 
frechold it was liable. 


Sir Jobn Strange, Maſter of the Rolli. 


The words uſed by teſtator cannot poſſibly carry it fur- 
ther than the general words all bis real eflate ; which will of 
itſelf take in all the eſtate teſtator was ſeiſed of, of what- 
ever fort, without the addition of theſe particular words. It 
ſtands therefore for conſideration upon the general expreſſi- 
on of all the reſt, Sc. There is no caſe where there is 
freehold as well as copy hold, and no notice taken of the 
copyhold in the will, that the court has ſupplied the want 
ot ſurrender. Where copy hold lands are deviſed expreſsly 
to wife, children, or tor creditors, nothing paſſes i point 
of law for want of ſurrender : however a court of equity 
ſupplies it in thoſe favourable inſtances for the purpoles of 
the will, but not for others : which is on the plain declara- 
tion of teſtator by expreſsly naming copyhold eſtate. If he 
had none but copyhold, all my real eſtate would have been 
ſuthcient to paſs the copyhold though no ſurrender had been 
made to ule of the will. F But the general heir at law, or 
heir by particular cuſtom, has been always ſo favoured as 
not to be diſinherited by implication or inference from the 
particular wording of the will. The caſes, that have been, 


+ 1 Vol. 218. Supra 522, 6 

t In 1 W-. 90, a conveyance was ſupplicd in favour of an half brother 
zgainſt an heir at law, which alterwards was controverted by Lord Hardwicke, 
in 1 Atk. 189, as carryivg the conſideration of blood too far. 3 W. 263. 
Cas. temp Talb. 35. 2 Eq. Ab. 235. ha 
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have turned in the conſtruction of theſe words upon the 
queſtion of fact; whether the teſtator had, what would an- 
wer the words of his will, on which the words would ope- 
tate? Then the ſurrender ſhould not be ſupplied ; as was 
before Lord Talbot in 1735, and the caſe of Bethlebem Hoſ- 
pitul, 10 June 1735, that all my lands would not paſs copy- 
hold lands not ſurrendered, if there were other lands to ſa- 
tisty it : but if ſurrendered, that will explain the general 
words, and paſs it. Here is that which would come within 
the deſcription of real eſtate. Then without ſurrender to 
uſe of the will or mention of copyhold the court will not 
tuke it from the heir. It is ſaid, this ought to be conſidered 
as if creditors: but by this will the real eſtate is not ſub- 
jected to payments of debts, as in the caſe in Williams. In 
the preſent caſe there is nothing either by act, as by ſurren- 
der, or by words though no furrender, to warrant the court 
to ſay, the younger daughter is diſinherited of that which 
by law ought to deſcend to her, and that the mother is in- 
titled to the benefit of this copyhold. The bill therefore 
muſt be dimiſſed: and there was a ſtrong caſe for this pur- 
pole before Lord Chancellor, and the laſt. 


Wilſon verſus Ivat, Feb. 16, 1750. 
At the Rolls. 


A Man made his wife and the defendant executors 
of his will ; having thereby given her ſeveral 
ſpecific legacies, and made her reſiduary legatee; and to 
the wife of the defendant a real eſtate in fee. Teſtator's 
wife dies in his life. Defendant as ſurviving co-executor 
claimed, whatever ſurplus of perſonal eſtate there was, 
as having no legacy. + Thep intiffs were next of kin. 


Sir Fobn Strange. 


It is almoſt impoſſible but in the length of time, where- 
in this queſtion has been argued, there muſt have been 
inſtances ot ſpecific legacies deviſed to a perſon who died 
in life of teſtator. But it is ſaid, there is no precedent. 
I will not make a new one without proper conſideration 
of the caſes and the reaſons of them. The court has 


certainly from time to time extended this relief agai 


5 


* 1 Vol. 227. 
Þ Prec. Chan. 323. Ante 27, 91. Poſt. 495. 1 Brown, 33% 
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executors, though by ſteps. I ſhould take it, that, ay 
it ſtands on the authorities, in general, the executor 
is prima facie intitled, unleſs there is ſomething from 
whence a contrary intent can be raiſed in equity to 
the benefit of next of kin; for in point of law the bare 
making an executor veſts in him, what is not otherwiſe 
given away; which anſwers the objection, that there muſt 
be ſomething ſhewing an intent in his favour. The con- 
trary is to be rather ſhewn on the other ſide : ſo that he will 
take as executor, unleis reaſonably ſhewn, that teſtator 
might not intend fo large a ben. fit to him. * In legacies 
to executor, though the caſes are both ways, yet it is now 
ſettled, that a pecuniary legacy will exclude him from the 
reſidue not given: but I take it in the caſe of mourning 
to be otherwiſe: that it mourning is lett to all the relations, 
and the executor is one among others, it is not determin- 
ed y that (hall exclude him from the ſeſidue: but if it 
was a legacy of 20s. it would he ſufficient ro the preſent 
caſe. Inthe caſe of the death of one tenant in common 
of a reſidue, there was an expreſs declaration, that the reſi- 
due ſhould not go to the executor; and ia the late caſe 
of The Biſbop of Cloyne v. Young, cited for plaintiff, Lr 
Chancell.r thought there was a ſtrong evidence of that in- 
tent, that the executor ſhould not have it: and conſidered 
it, not that the executor wants an expreſs declaration, that 
he ſhould have the perſonal eſtate, but looked into it to ſee, 
if any thing declaring an intent he ſhould not have it: and 
that is agreeable to what the court has gone into to raiſe 
almoſt any ſort of equity for the next of kin to prevent ex- 
ecutors going away with it. A bill was brought in by Lord 
King to ſettle this matter; which did not fail on any parti- 
cular reaſon 3 but unfortunately there was a difference be- 
tween the two houſes, and this was thrown out by way 

repriſal; for I well remember the hiſtory of it. I ſee no 
difference in the caſe of a legal reſiduary legatee (which [ 
call an executor) if there is nothing to controul him, and no 
diſpoſition of it. The caſe of laple of part of a reſidue does 
not conclude ſo ſtrongly to the caſe of ſpecific legacy lap- 
ſing in this manner: and I ſhould rather think, if no caſe to 


® Wife an executrix barred by a ſpecific legacy from the reſidue, 1 Brown 154 
where Lord Thurlow laid it down as thoroughly fettled, that a legacy to an 
exccutor, turns him as to the refi-lue, into a iruſtee bring paid for his trouble ; 
and in + Brown 201, a legacy void by the ſtatute of Mortmain, the executor, 
having a legacy, and there being no next ot kin, was held 4 truſtee for the 
Crown. Vide, 1 Black. Rep 123. Avpointing an executor a truſtee, ſhall not 
take from him the reſidue, being conſidered a truſtee only as to the ti ul fund, 


and in other re ſpects an executor, 2 Brown, 31. * 
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the contrary, it has ariſen from being taken for granted, paſ- 
ſing ſub ſilentio, that where a legacy to a perſon whodies in 
life of teſtator, it falls of courſe to the perſon, who by 
teſtator expreſsly or by the law, is the proper perſon 


in whom the reſidue is to veſt. I incline therefore, that 


theſe ſpecific things given to the wife will not be conſidered 
in the ſame light as the diſtribution of the refidue in the caſe 
cited; but will lapſe to executor, who ſtands in place of teſta- 
tor; and it is material, that if teſtator had meant it ſhould 
have gone otherways, he might have leſt it to other particu- 
lar relations provided for by the will ; and he lived four years 
after ward. So that my preſent opinion is, that the execu- 
tor is entitled thereto, and the bill mult be diſmiſſed as to 
the perional eſtate ; but if you meet with a caſe otherwiſe 
determined on a lapſed legacy, I ſhall be very willing 
to hear it. It was ſaid, the defendant was not to be 
conſidered as a mere executor, but as taking a benefit by the 
will, having the inheritance of a real cflate to his wife, 
which entitles him to the receipt of the rents and profits in 
her right, and he would be entitled to a freehold during 
life as tenant by courteſy if he has a child by her: but that 
cannot affect this caſe. In Jebnſon v. 77 26 March 


1734. a legacy of 12/. in money and uſe of plate to one ex- 


ecutor, and nothing to the other, was held by Lord Talbot 
no reaſon why the ſurplus ſhould be diſtributed to next of 
kin, but ſhould go to both executors. 


For plaintiff was cited Mrigbt v. Horne, C. B. by Eyre C. 
J. where deviſee of part of a real eftate, the reſidue of 
which was given over to B. died in life of teſtator: held, 
he died inteſtate as to that, and it ſhould not go to B. which 
has been ſince held by Lord Chancellor to be a right de- 


termination. 


Baker verſus Baker, Feb. 19, 1750. 


FRANCES BROMFIELD, having a power not- 
withſtanding coverture to diſpoſe of an eſtate, in 1733, 


deviics it in truſt to ſell ſo much as ſufficient to pay debts ; 


and a rent-charge to her daughter for life excluſive of any 
huſband ; and all reſidue of the rents and profits to her 
daughter's eldeſt ſon until he ſhould attain twenty-one z 
and after twenty-one the lands to ſuch ſon and heirs of his 
body ; if he ſhould die before that age, to ſuch other ſon as 
her daughter ſhould have, who ſhould attain twenty-one, 
and the heirs-male of his body, the cldeſt to be preterred. 
It no ſuch ſon ſhould attain that age, then to iſſue female of 

Vor. II. Oo her 


Caſe 56. 


(16) 
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her daughter; and for want of ſuch iſſue to her own right 


heirs tor ever. | | 


The daughter, at time of making the will and death 


ol teſtatrix, was her only child, and was then in the Indies, 


where, during the life of one Lavarock, whom ſhe had mar- 
ricd in the Feet, ſhe married Mr. Baker, by whom ſhe had 
one ſon. 


The truſtee entered and ated. The daughter in 1742, 
brought a bill againſt the truſtees, &c. and taking notice 
that ſhe had no iſſue, was entitled not only to her rent- 
charge, but to all the reſidue. The cauſe was heard by con- 
ſent, and a decree for conveyance to new truſtees on thetruſts 
in the will; which was done; and ſne received and convert- 


ed the rents and profits to her own uſe. The ſon coming of 


age, brought this bill for an account thereof, and convey- 
ance of the eſtate, &c. 


For plaintiff, The decree was pronounced on a ſuppo- 
ſition, that detendant had no iſſue. The queſtion is, whe- 
ther plaintiff is not intitled under the deſcription in the 
will, and who is meant by teſtatrix? The only objection to 
it by defendant, who claims as heir at law to teſtatrix, is, 
that plaintiff is not a legitimate ſon. A baſtard may become 
a purchaſer, and have an eſtate given in poſſeſſion or re- 
mainder under a will or deed by deſcription of the perſon. 
The general caſes have been, where named by the chriſtian 
name fon of ſuch a one. But in Fenk. Cent. 203, fon or 
daughter in a feoffment as well as will is a good name of 
purchaſe, though illegitimate. Perk. Grants 11. Dy. 313. 
Mo. 10. and 39 E. 3. 11. cited in Sir Meyle Finch's 
caſe, 6 Co. and 41 E. 3. 19. 


Lord CHANCELLOR. 


The plaintiff is certainly not bound by that decree. I 
doubt not, there are caſes of baſtards taking by deſcription of 
the perſon : but the difficulty is, here are limitations over 
to al! the other ſons and daughters: were theſe to be limi- 
tations in a ſucceſſion and ſeries of baſtards ? 


For plaintiff. It is proved, teſtatrix knew the ſituation of 
the defendant, and that there was ſuch a fon ; wkich makes 
it ſtronger than the reputed name of ſon, though that would 
be ſufficient. The words are applicable to no other perſon. 
She conſidered him as a perſon in eſſe, and under age: and 
it imports an immediate deviſe to him. Therefore though in 

. general 
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general it is difficult to ſay, ſhe could thereby intend to pro- 
vide only for the baſtard iſſue of her daughter ; yet, as ſhe 
new of this eldeſt fon, ſhe might make a ſeparate provi- 
fion for him; and, if, atterward her daughter ſhould have 
legitimate ſons, might make a ſubſequent limitation to 
them: but the remote pofũbility of legitunate iſſue entered 
nat into her view. The annuity ſhews, ſhe did not in- 
tend defendant (whom ſhe knew to be her heir at law) 
would have more. The right heirs were not to take, 
"ile one was in eſſe, to whom given before. It is like a 
limitation to heir at law aiter death of another; which is 
an implicd gift for life to that other. Yau. The protits 
tor maintenance ſeparate from the inherit ince ſhew, ſhe 
meant a perſon in e; and there are no words to ſhew ſhe 
meant it to a future perſon : nor would it be good in point 
of law; for a freehold cannot be given in futuro. 


For defendant. Though defendant is not in a, ſavoura- 
ble light, the plaintiff is not capable of taking in con- 
ſtruction of law or by the intent. A baſtard in order to 
take, muſt be in efſe, and have gained a reputed name, 
and then may take by deſcription: but there is no caſe, 
where under a general limitation, ſuch as denotes a firſt 
and every other ſon in the ordina y way, without a parti- 
cular mark applicable to him and excluding all others.— 
un intent muſt be ſhewn, that plaintiff ſhould take at all 
adventures againſt every one, although the defendant re- 
turned to Lavaroct, and had legitimate children by him, 


or by any other after his death. The plaintiff could not 


contend with ſuch iſſue 5 and the conſtruction is the ſame 
tough that event has not happened. In Metbæm v. Duke 
i Devonſhire, the Duke had by will made proviſion for 
the children of his ſon by Mrs. Hennage : there were words 
to take in all the children: Lord Macclesfield held, it ſhould 
nt he extended to thoſe horn after the will: that the court 
never conſtrue teſtator to mean, his ſon ſhould continue in 
dame way, though it might be charity to provide for 
.ole inefſe ] confining it to them; and held, it ſhould not 
en extend to a child in ventre at the time: and there was 
o queſtion of the perſons meant, as here. "This general 
proviſion was to inguce the defendant to return to another 
way; and was reaſonable; legving the children then born 
o be provided for by defendadk, as nature would oblige her 
o. Such a will as a prudent perſon intending to provide 
bor her own blood would make; which could not poſſibly 
mean her baſe blood, and that for daughters allo. Her 

"wing it turns the other way: ſhe muſt then have known 
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his name; and would have mentioned it, if intended. In 
all laws, wherever ſon or child is mentioned, it always 
mean» legitimate : the mwljer or legitimate, ſhall take againſt 
the baſtard. 1 /nft. 123. b. Dy. 345. a. 2 Rel. 43. Cre. 
El. 510. 1 Inſt. 3. b. 


Lord CnancetLoR. 


This is a matter of ſome difficulty ; I will conſider of 
it therefore. It is very proper to ſee, if ſuch a cauſe could 
not be agreed in the mean time. p 


Which was afterwards done by the parties. 


£4 
Morris verſus Dillingham, et e con. February 20, 
1750. 


At the Rolls. 


H E eroſs bill demanded intereſt for arrears of 

. an annuity or rent-charge. Litton v. Litton, 
1 IWill. 541, and Lady Ferrers v. Lord Ferrers. 
Tal. 2. 


Againſt which it was argued, that intereſt is never 
given for arrears of annuity, wherever it is diſcretionary on 
conſideration of the circumſtances z as where it was to ex- 
hauſt the fund for creditors, or to diſinherit an heir at law; 
both which circumſtances concurred here, and ſeveral cir- 
cumſtances of hardſhip. f 


Sir Jabn Strange. 


The queſtion of intereſt is in ſome degree d ſcretion- c 
ary in the court: hut not ſo arbitrary as to ſay the parties h 
ſhall have intereſt or not juſt according to humour, but on 
the circumſtances ; and the determinations of the court 
on queſtions of that nature if relative to the cauſe : othet- 
wile no opinion could be framed of the rule of the court. 
If creditors may not be paid even their debts, if theſe at- 
rears are paid with intereſt, that will have weight in ſome 
reſpect : but that does not appear in the cauſe, nor any 
thing as to hardſhip on an heir at law; and till that's 
made part of the cauſe, cannot be taken notice of. 


The opinion of the court was reſerved on the interpo- 
ſition of counſel tor liberty to introduce thoſe circum- 
ſtances. Par 
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Eul of Stafford verſus Buckley, February 23, Caſe 58. 
| 1750. 


R ICHARD CANTILLON, in 1134, made his 

will ; * firſt, reciting the proviſion made for his wife annvity in 
on their marriage, he ſays, if there ſhould be any defici- we ures 
ency in that, it ſhould be ſatisfied out of his other effects. SE 
then, after giving ſeveral annuities and legacies, he ſays, duties, is not 
] hereby conſtitute and appoint S. and &. joint execu- : —— 
« tors of this will; praying them to ſee the ſaid jointure within ſta- 


and legacies paid;ꝰ and directs them to take care of the tui of 


education of his daughter, to whom he gives 200/. per Fa 4 an, 
annum, until ſhe is married with t conſent, or come but being 


of age: then directs them to intail on his daughter and _— * 
er iſſue all the eſtate and effects, which ſhould belong to ber body, is 
him, after payment of the aforeſaid jointure, annuities and a fee ſimple 
egacies: but in caſe of her death and failure of her iſſue gaνjHW a 
me 8 at common 
he deſired them to divide moietively between his two ne- law, the re- 
phews; ““ My intention being that the capital be laid mainder o- 
out and ſecured and the intereſt be made good to my e 
daughter for life and to her lawful heirs for ever, but common 
'* incaſe of her and their failure, the ſame ſhall goto my os Mp 
laid nephews moictively.” had "wag 
may tar 


poſſibility of reverter, 


This will was not executed according to the ſtatute of ( I 7 1) 
frauds: it was made in London, but having gone to the 
[:lies, and ſent for back again, it was very much damaged, 
and ſeveral blanks in it. 


Lord Stafford having married the daughter with the 
conſent of the ex=cutors, he and his wife brought this 
bill for the general purpoſe of carrying into execu- 
tion the articles made precedent to their marriage, ſo 
fir as they relate to the eſtate of the teſtator, in which 
Lady Scafſard was intereſted; to have an account of that 
cſtate ſo tar as it came to the hands of any of the defend- 
:nts; and to have that and the real eſtate of teſtator ſet- 
led, conveyed, and diſpoſed of according to the will and 
«ticles, and for that purpoſe to have ſeveral queſtions, made 
coubts between the parties, determined. 


2 Annuity charged on the Poſt- Office, (until a ſum ſhou'd be paid to be 
«1 out in land) continues 2 perſona! antuity, 2ud a5 luck, to pal; by grant 
„ transfer, 1 Brown, 377. | 


For 
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For plaintiff. Firſt, what is the ſubject matter of the 
will, and the eſtates to be governed by the directions to 
carry the will into exccution ? Ihe teſlator left 1000/. 
annum, granted by K. C. 2. out of the Barbadoes duties; 
as to which there are two points to be c>nſidered : firſt, 
whether it could paſs by the will? Next, if fo, whether it 
is given, As to the firſt, it is a very particular caſe: it 
appears a grant of the proſits ariſing to the crown out of 
the ſland of Barvadoes in reſpect to the ſovereignty of the 
crown over that colony; for it is not properly a rent, but 
a ſp-cific proportion of the produce of the iſland, and is 
paid to the crown in ſugar; being actually paid in ſpecie, 
the landhoider not con pounding for money. Ihe grant is 
in conſideration of a ſurrender of a title claimed under 
letters patent to the Corrbbee iſlands themſe Ives 5 Lord Car- 
lille having bad from K. J. 1. a erant of all theſe iſlands: 
but the colony ſucce ding, objections were made to that 
extenſive grant; which produced an accommodation, viz. 
a certain annual payment out of thoſe very profits ariſing 
to the crown in reſpect of the ſeigniory of the iiland: but 
that was not quite cifectual to the grantee, prior charges 
exhauttiaz it: theretore a new grant was made, which is 
now in force, io Lord Arrnoul aud his heirs, introducing 
collateral ſecurity, directing payment to be made in caſe 
ot deficiency out of any other of tlie King's revenue, as 
out of the exc:ic, which the King might charge as much 
as lands of the crown, of which he was ſeiſed in fee.— 
This graut in fee afterward came to the teſtator. The 
* queſtion is, whether this is not real eſtate? Properly ſpeak- 
ing, !t is not that, which hies in tenure : nor is it perhaps 
properly and firictly arent, becauſe that is money paid: but 
it is a profit of prendre out of the Caribbees, and is like tithes, 
which are pait of the profits, and, if extraparochial, be- 
long tothe King jrre corone. It certainly favours of the 
realty, being paid in reſpect of the tenure of the land, and 
incident to the ſovereignty, granted by letters patent of 
England, and cannot be granted otherwiſe, Where a do- 
minion is held of the crown of Great Britain, though they 
- have laws of their own within the ſeigniory, yet, wherever 
there is a grant of the ſeignioty itſelf, or of any N ariſ- 
ing out of the ſeigniory, which paſſes by the King's letters 
patent, and muſt be carried into execution in this king- 
dom; they are governed by the Jaws of England; as was 
held in the queſtion concerning the ifle of Man, as fe- 
ported by Lord Coke. Although this four and a half pr 
cent. ſhould be raiſed by acts of aſſembly of thoſe iſlands, 
and therefore not compriſed in any of our civil liſt acts, it 
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comes in lieu of the reddendum to the crown. To apply 
for the effect and benefit of this grant it muſt be by the 
letters patent to the King's managers here. According to 
the final determination in the bankers cafe an action would 
lie for it, afſiſe or diflreſs. An information in nature of 
trover would lie for the crown, as if the crown had the land 
itſelf, The ſame is held as to grand commotes in Wales; the 
land within the Lordſbips marchers was governed by the par- 
ticular laws there: but the ſeigniory itſelf was governed by 
the laws of England. Then this is ſubject to the laws in 
England, and ſo ſubject to the ſtatute of frauds, If this is a 
realty in Barbadzes, it may indeed paſs by this will, ſuppo- 
ſing the ſtatute of frauds does not by uſage take effect there; 
for uſage is a ground to receive it, though never enacted. 
But if it is a realty in Barbadoes, yet, being payable in 
England out of that duty, it is a realty in Engiand 
alſo, and ſo within the ſtatute of frauds, Though the 
word hereditaments is not in the ſtatute, if therefore it 
ſhould be held to extend no farther than lands or tenements, 
1: would deſtroy ſeveral deviſes : for advowſons, rents, 
tthes, fairs or markets, have been held within that ſtatute ; 
becauſe the ſtatute is co-extenſive to, what is called real 
eſtate, The grants by King Charles II. to his natural children 
were payable out of the hereditary exciſe granted to him by 
parliament, and ſo, much Jeſs ſavouring of the realty than the 
preſent cafe, yet though they have been determined to be real 
eſtite, they have been conſidered in that light, and ſettled 
as ſuch. A very little matter will make theſe inheritances 
real eſtates; as titles of nobility, by virtue of the place 
inſerted in their patents; and ſo within the ſtatute de donis. 
But ſuppoſing this a perſonal annuity in fee, and not to be 
conſidered as a rent charge or any rent iſſuing out of any ſort 
of land, the queſtion is, whether the teſtator has given it? 
It is plain, he bas not; for he has given nothing whatever 
to his executors by words of bequeſt ; only directing what 
tiey ſhould do with that which veſted in them as executors 
eo nomine; and nothing but that did he mean they ſhould 
entail, Then, ſuppoſing this to be perſonal, it cannot go 
to executors, though the teſtator might perhaps diſpoſe of 
i as an hereditament he was proprietor of, Though there 
cannot be a recovery of it, becauſe it is not real, yet has it 
a deſcendible quality, An annuity in fee deſcends to the 
heir, It may in one ſenſe be intailed; as it may be granted 
to one andthe heirs of his body; where the condition would 


not be performed, . unleſs iſſue had: but it is not ney 
that, 
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that, which would veſt in executors as ſuch, Nor does 
teſtator ſeem to have had it in vicw ; the eſtate he ſpeaks 
of, meaning a capital to be laid out at intereſt 5; which 
could not be the capital of this annuity. Teſtator had an 
eſtate in France as well as England, and knew, what veſts in 
executor, heres in mobilibus by the Roman law. This would 


not be aſſets for debts. Nothing, which goes to the heir, 


is applicable to debts, unleſs the heir is bound. A bond or 
covenant debt is to be paid out of a real eſtate, becauſe the 
heir is to pay it; not that it binds the rea] eſtate. 


The queſtion then is, what ſettlement is to be made of 
this groſs perſonal eſtate, Nothing happening fince death 
of teſtaior can vary the right. The ſettlement now muſt be 
ſuch as would and ought to be made juſt after his death; 
and then the intereſt of the remainders would be out of the 
queſtion. To ſee what that ſettlement ſhould have been 
by the executors, in whom the whole legal eſtate veſts, 
firſt what was the clear intent of teſtator? Secondly the 
conſequence of that in law and equity? Thirdly, ſuppoſing 
there are ſome words, which though uſed by teſtator, con- 
ſiſtent with his own intent, yet the court may lay hold of 
to reſtrain the ſettlement on his daughter, how far it is 
to be reſtrained, and in what manner? His real intention 
was plainly a perpetual entail. It does not appear through 
this whole will, he had a notion of any rule of lqw or equi- 
ty to prevent it. The word uſed is entail ; which 1s a 
technical term, uſed elſewhere as well as here, but intro- 
duced here by the ſtatute de denis; meaning a particular fort 
of ſucceſſion in a particular channel, not to the heirs in ge- 
neral. The word following has the ſame meaning, iſſue, 
as a word of limitation, hecanſe to take indefinitely, it is 
iſſue for ever. Then ſuppoſing her iſſue ſhould fail, (which 
is that iſſue to whom before limited) he grafts a remainder 
on it, when ever that failure ſhould be. Then by the 
rules of law and equity ſuch a limitation is void: though 
perhaps in the original there might be no great reaſon why 
it ſhould not be made good cy pres, yet as to perſonal things 
the rule is, wherever teſtator intends a perpetual ſucceſſion 
to the iſſue of any one, a remainder afterward is abſolutely 
void. The rule is the ſame in equity. Its being on 
truſt will not vary it: it was ſo held on Sir Rickard Gre/- 
venor' s will, In Lord George Beauclerc v. Miſs Dormer the 
deviſe was, © I make Miſs Dormer my univerſal heir and 

X he k 7” _ Lo” ce 1 execu- 
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„ executrix ; and if ſhe dies without iſſue, then to go to 
« Lord George : Your Lordſhip held it to be void, The 
queſtion there was how it ſhould be conſtrued? For if as 
an indefinite failure of iſſue, the court would not make it 
good cy pres; as they might, if a failure at the time of the 
death. In that great queſtion of the double contingency, 
where the ſettlement of the perſonal was to go with the real 
eſtate to one for life, remainder to the firſt and every other 
ſon in tail, and for want of ſuch iſſue, over; all the old caſes 
(ſeveral of which are in Pollexfen) held the limitation 


over veid; and until Higgins v. Dowler * that was not * ; will. 
doubted : but there it was in an obitey opinion of lord Cor- 98, Sal. 


r, and the diſtinction introduced of a double contingency. 4 
The Maſter of the Rolls held, that if teſtator meant a per- 
petual ſucceſſion, it could not be made good cy pres : ſo did 


Lord Talbot in Care. * It came before your Lordſhip colla- Tal. 21. 


terally only in Leviſon v. Groſuenor, where it was not neceſ- 
ſary to the determination; viz. © I defire my truſtees to li- 
mit this, as the real eſtate is limited, as far as may be by 
law and equity :” your Lordſhip held, that was a parti- 
cular caſe from the reference to ſettle according to the rules 
of law and equity: but that, without being bound on the 
general queſtion, there was good reaſon in the diſtinction 
of the double contingency taken by the Maſter of the Rollt; 
who conſidered it thus: to his firſt ſon, it he has a firſt ſon, 
but if no firſt ſon, then over; that one of the contingen- 
cies being good, the other bad, the limitation over will be 
ſupported by that contingency allowed by law, being with- 
in a compaſs allowed of, But your Lordſhip would not be 
bound by that, but clearly held, if ever there was a ſon, 
though born but for a moment, there was an end of the li- 
mitation over, it could not be made a good cy pres, though 
there was a way of doing it, but muſt be attended with the 
conſequences, when the teſtator had limited in perpetual 
ſucceſſion. In the preſent caſe there has been a child, a 
daughter, (though now dead) in whom it veſted, and fo 
an end of the remainder over ; although that child's intereſt 
might be deveſted on the birth of a ſon, yet till the eſtate 
opened, it was an aQual veſted intereſt, and prevented the 
remainder over from ever taking effect, as much as if void 
ab initio. But ſuppoſing (which is the 3d conſideration) 
there are ſome words, the court may lay hold of to turn 
iſſue into a word of purchaſe, what ſort of ſettlement 1s to 
be made on the iſſue as purchaſers ? If to take as * 
s | ers, 
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ſers, it muſt be either by analogy to proper entails, (which 
teſtator ſeems to have in view) viz. the firſt and every other 
ſon, and on failure to daughters, or all of them to take ge- 
neraliy : if the firſt way, it muſt wait for the death of Lady 
Stafford for thoſe children to be born of her. The contin- 
gency, on which the remainder over 1s limited, cannot be 
allowed, nor is there any thing for the court to lay hold on 
to make it good cy pres, It all were to take as purchaſers, 
it muſt wait, till it is ſeen what children there are; but it 
will veſt as ſoon as born, for they muſt take abſolutely, un- 
leſs words are found confining it to thoſe living at time of 
the death, for otherwiſe the court will not do it : as your 
Lordſhip held in Miſs Dormer*s caſe, where the adverh then 
was held too little to lay weight upon: nor would the word 
living do. Here the limitation over is not to take eſſec till 
a failure abſolutely of her children ; which would give her 
an eſtate tail; and then the limitation over is vaid accord- 
ing to Higgins v. Dowler, If it had been land deviſed to 
her for life, remainder to heirs of her body, it is never held 
otherwiſe than an eſtate tail, unleſs where there has been 2 
truſt, which muſt be executed, or that the words of the will 
thewed clearly the firſt taker ſhould have an eſtate for lite 
only, which is not ſo here. Bag ſbaw v. Spencer was detet- 
mined by your Lordfhip on other principles; that it was a 
clear intent to give the firſt taker an eſtate for life ; and 
alſo that it was a truſt to be executed; though not directed 
to be ſo; and therefore you put an end to the diſtinction, 
which had been made; becauſe all truſts are executory, 
and there were other words, none of which are here. 


Next whether plaintiff is intitled to profits of this eſtate 
from death of her father ; it being contended, that till her 
attaining twenty-one or marriage with conſent, they are 
to accumulate for remainder-men, whoever they ſhall hap- 
pen to be, when capable of taking; for that till the join- 
ture, annuities, ©c. determined, it cannot appear, what is 
to be intailed ; but that objeQion ariſes from too narrow a 
conſtruction from the word after, which means ſubjcQ to 
the payment of them: for one of the annuities is in fee; 
and it is impoſſible, when he intended, it ſhould be intailed 
on her and her iſſue, he could mean, the ſettlement ſhould 
wait till determination of that or of the jointure. 


For defendants the nephews. The 10007. annuity, if 
given by the will, paſſes thereby notwithſtanding the w_ 
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of the ſubject of the grant, and the formalities required by 
the ſtatute of frauds, The nature of the thing may properly 
be illuſtrated from the remedy the law gives for it ; the 
*onſtant method of Fitzherbert and Coke, The remedy in 
this caſe is merely perſonal, againſt the perſon of grantor, 
or his heir on account of aſſets deſcended ; a writ of annui- 
tv, no aſſize or diſtreſs, it not ſavouring of the realty ; 
therefore different from a rent charge: which gives the ſame 
remedy, that lies for the land itſelf; ſo that there is nothing 
from the nature of the thing to prevent its paſſing by the 
will. Thus in the grant of a common perſon : nor is 
there any difference in the caſe of the crown. The king 
cannot indeed be charged in his perſon ; which, the Mir- 
rour fays, is an abuſe of juſtice, that writs ſhould not lie 
againſt the king as well as others: but that is from the ne- 
ceſſity, the law ſubſtituting a petition of right inſtead of a 
perſonal election: no difference from thence in the nature 
of the thing itſelf ; nor from the fund out of which it is pay- 
able. The argument of its coming in lieu of the iſlands 
themſelves, and therefore of the ſame nature as what it 
comes in lieu of, proves too much; for that would prove, 
tha: money coming in lieu of it ſayoured of the realty. Smith 
v. Boucher, Heb. 248, ſhews, the addition of the fund, out 
of which the annuity is to be paid, was not to furniſh "_ 
argument as to the nature of the grant, but for the bene 

of the grantee to point out where he is to go to receive it. 
This is by no means within the ſtatute of frauds ; the con- 
ſtruction of which the court will not incline to extend; as 
it is an incapaci:ating clauſe, diſabling the owner from 
doing that which he might do, | | 


Lord CHANCELLOR. 


That ſtatute has certainly received the moſt liberal con- 
{truQivn. | 


In Aſbburnham v. Kirkall the judges conſidered the Mort- 
main act as going to the diſability of that ownerſhip, the 
owner of the land had ; and one caſe, they relied on, was 
in Sid. on the ſtatute of frauds. This is very different from 
the caſe of tithes; for which ejectment will lie. Even in 
the caſe of corn-rents reſerving on a leaſe if one was to de- 
viſe, that a debt ſhuuld be paid out of the money, when it 


c2me into the receiver's hands, it could not be conſidered - 
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ſo ſavouring of the realty, as that the will muſt be accom. 
panied with all the requiſites in the clauſe of that ſtatute, 
Several inſtances muſt have been, where the owner of an 
annuity has done ſo : yet no caſe is cited for that purpoſe, 
But if it be a realty, it muſt be conſidered as ſuch in the 
place from whence it came: and though faid to be the 
ſubject matter of letters patent in England, that will not go 
ſo far as to make it conſidered as real here. But 2 Wil. 35, 
puts this out of the caſe, Next whether teſtator deſigned, 
or has done ſufficient, to paſs it? Though no direct diſpoſi- 
tion of any thing to the executors, the precedent part of the 
will ſuppoſes neceſſarily the whole fund to be in them. This 
then is an implied gift to them; and would carry every 
thing, except ſuch as either the nature of it or the want of 
tormalities in the will would prevent; for that impediment 


would prevail, even if there had been an expreſs deviſe 


to the executors. He had his general eſtate and effects 
in contemplation; and it would be very extraordinary, 
that he ſhould omit ſo conſiderable a part of his pro- 
perty. As to the conſtrution of the limitation, his 
daughter is made tenant for life, or to have the uſufruQuary 
intereſt of this perſonal eſtate for life, with a gift over to 
her iſſue, ſuch as ſhe ſhould leave at time of her death : but 
if ſhe died without iſſue living at the time of her death, then 
over to his nephews, To conſtrue it a tenancy in tail in 
the daughter the court muſt reject the words added in ex- 
planation. There is no inſtance, where ſo reaſonable a 
foundation to connect the ſubſequent to the former 
words, and make both relative to one point of time, 
that the court does not confine it to the time of the 
death. Atkinſon v. Hutchinſon, 3 Wil. 250. and the court 
makes large conſtructions for that purpoſe. Forth v. Chapman 
1 Wil. 663. Miſs Dormer's caſe, your Lordſhip held, was 
a flat intail without any words to lay hold of to confine it 
to the death; which the court is induſtrious to find out to 
prevent its being a void limitation. Subſequent fads may 
and ought to be taken into conſideration; for this was no 
immediate deviſe of any thing, but ſuch as required to be 
carried into execution by intervention of a court of juſtice. 
Although Lord Tallot's opinion in Clare v. Clare was on a 
ſuppoſition that the court could not take into conſideration 
ſubſequent events, yet in the very next year in Hopkins v. 
Fhpkins he himſelf declared and founded his opinion upon 
not only the poſſibility but propriety of the court's * 2 
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'The double contingency is out of the caſe by the birth of 
the daughter : nor will that make any difference. 


As to the accumulation of the ſurplus profits above the 
200/. maintenance till the daughter's marriage, the queſtion 
is, whether they are part of the intereſt or of the capital? 
They are part of the capital: otherwiſe the direction about 
the maintenance is nugatory, if ſhe was to take the whole of 
the intereſt abſolutely. They will be conſidered therefore as 
part of the general fund which teſtator has directed to be 
preſerved, and go accordingly. 


Loxpd CHANCELLOR. 


The firſt queſtion made is, whether this annuity is to be 
conſ:dered as in nature of a rent and to partake of therealti, 
or as a mere perſonal thing to a man and his heirs inherita- 
ble according to ſuch rules of deſcent, as the law allows to 
ſuch perſonal things? And that in order to introduce ano- 
ther queſtion, whether or no it could paſs by a will not ex- 
ecuted according to the ſtatute of frauds? I am clearly of 
opinion, it is mere perſonal annuity, having no relation to 
lands or tenements, or partaking of the nature of a rent by 
any means. Firſt, this would be ſo, if the fact was, as the 
plaintiffs counſel endeavoured to repreſent as to this duty 
of four and a half per cent. but the fact fails them. Sup- 
poſe it had been in the ſtrongeſt manner for the plaintiff, 
viz. that King Charles I. had granted theſe iſlands to Lord 
Carliſle with a reſervation of a ſtrict rent of four and a half 
fer cent, in ſpecie on the product of the iſtands, and after- 
ward King Charles II. had granted 1000. per ann. in money 
out of the produce of that rent to Lord Ninnaul and his heirs : 
this would have been a mere annuity, even ſuppoſing that 
had heen the caſe, b-*cauſe a rent cannot be reſerved or grant- 
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Part of a 
rent may be 
granted, not 


te out of a rent, Part of a rent may be granted indeed: « new rent 
um a new rent cannot be reſerved or granted thereout, be- rede 


granted out 


cauſe no diſtreſs can begor aſſize taken of it, as there is no- of the or 


thing to be put in view of recogniſors of the aſſize 53 which 
the rule is, is neceſſary, and has been ſo determined. Conſe- 
quently if the four and a half per cent. in ſpecie had been a 
rent like a corn-rent, this would not have been a rent; 
for this money to be paid out of that produce is another 
thing, and cannot be taken to be part of the old original 
tent, which was reſerved in ſpecie : but this not like it. 


Conſider 
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Conſider the laws of Barbadves (which is the principal, and, 
I believe, the reſt of the Leeward iſlands fall under the ſame 
rule) and the act of aſſembly, by which this is granted. It 
is in the expreſs words of the grant a cuſtom or impoſt, a 
duty on exports from the ifland, and no reſervation out 
of the iſland, though it ariſes out of the produce: ſo that 
it has no relation to the caſe endeavoured to be made of it. 
Conſequently this annuity in fee is a perſonal inheritance, 
what the law ſuffers to deſcend to the heir, but has nothing 
to do with the realy, as appears from Co. Lit. 20, and ſo 
not within the ſtatute of frauds; for lands and tenements 
only are within it. An advowſon comes indeed under that 
deſcription; for it may be held under knight ſervice; and 
rents partake of the nature of land, following that, and con- 
ſequently are all within that ſtatute: but nothing is with- 
in it, which is not a real right or intereſt, or partaking of the 
realty; as this annnity is not, though granted in fee, 


The firſt remaining confideration is whether this which 
appears to be a perſonal annuity in fee, and conſequently 
a perſonal inheritance deſcendable to the heir, is concluded 
or compriſed in the will ſo that the executors have an inte- 
reſt in or power over it ; for it may be either way. The 
ſecond conſideration 1s as to the limitations to be made; 
how far by this will they may take effect, or are too re- 
mote. 


As to the firſt, I think, it is a queſtion of ſome doubt: and 
yet I do not know that it will be of conſequence between 
the parties. There are to be ſure no words deſcribing or 
giving it: nor has teſtator given any part of the real eſtate; 
nor could it be deviſed, it named; becauſe not executed ac- 
cording to the ſtatute of frauds. As to his perſonal «ſtate, 
he has made no particular legaey of the reſidue of the per- 
ſonal ſo as to include perſonal things which would go to 
the executors; much leſs perfonal things which would not 
go to executors, but are deſcendable, to heirs according to 4 
courſe of deſcent the law allows of as to that: but here are 
words, that point that way, viz. eſtate and effects, which are 
made uſe of more than once in the will. Where he intends 
to make a ſatisfaction to his wife for the deficiency.of her 
proviſion on her marriage, he does it out of all his other 
effects; which words would have been ſufficient to have 


charged any eſtate of his, that could paſs by this will; 


whether ſuch as is ſtrictly perſonal and affects in the execu- 
: tors, 
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tors, or ſuch perſonal as was deſcendable to the heir; there- 
tore ſufficient to have charged this annuity to have made 
ſatisſaction to the wife, if occaſion to reſort thereto ; be- 
cauſe there was a clear intent to provide a fund for that pur- 
poſe, and that annuity would have paſſed by this will, if 
eſpecially named. This is only an obſervation, not con- 
clufive, on the nature of the will and uſe of the word ef- 
ſects. In the clauſe creating the preſent queſtion he has 
given nothing to the executors, nor made them reſiduary 
levatees in truſt : and therefore nothing veſts in them, but 
what properly does ſo by naming them executors. All the 
reſt of the perſonal eſtate that could paſs to executors, would 
go to them: but this is a kind of perſonaſty, which accord- 
ing to Door and ſtudent would not be aſſets in executors, 
and conſequently will not go to them by being named exe- 
cutors. The queſtion is, whether on theſe words to in- 
tail on her, Cc. compared with the former part, there is 
efficient to paſs by words or implication this annuity to the 
executors, or whether there are not words ſufficient to give 
them power to convey. It is too much perhaps to ſay, 
that theſe latter words are ſufficient to paſs any intereſt to 


Annuity in 
fee goes not 
to, nor aſſcu 
in, cxecu» 
torts 


them, provided that did not paſs by naming them execu- 


tors; which it did not : but why ſhould it not give them a 
power to convey? For one may givea naked power to exe- 


Naked powe 


cutors to ſell or convey, Fc. without giving any thing to er toexecu= 


them. Conſider the words. The word eſtate is the moſt 
general that can be uſed; and according to all the caſes 


tors to fell 
or convey. 
Extent ot 
the word 


ſufficienily compriſed all kind of eſtates;* eſpecially when 73 * 


by ſaying eſtate and effects he points at both real and per- 


ſunal; and therefore I do not ſee in point of law or reaſon, 


why, if this will had been executed according to the ſta- 


tte of frauds, theſe words would not have enabled theſe 


executors to have ſettled his lands in England; for it was 
his intent, theſe executors ſhould be his truſtees for that, 
and make a ſettlement of his whole eſtate; eſpecially when 
it is ſazd, after payment of the aforeſaid jointure, Sc. 
whicl: carries me back to, the obſervation of the direction 
to make good the jointure; and therefore this direction to 
the executors is as large as that charge before. If then, 
within this power lands would have been included, provid- 
ed the will had been executed according to the ſtatute (for 
« this day a man cannot give a power to his executors to 


* Ante 48. 


fell 


— — — — * * 
9 * — 


— 


1} 
*1 
. 
26 
| 


in 


* * 9 
— ——— — — 


_ — — w 
— 2 4 
— — ——— 


CASES Argued and Determined 


ſell his lands by a will not executed according to the ſtatute) 
I ſee no reaſon why this annuity is not compriſed; the 
words being general enough to take it in; and nothing in 
the nature of the eſtate preventing it operating upon it. [ 
incline therefore, that the executors have power to ſettle 
this annuity. 


Which leads to the next queſtion : ſuppoſing this an- 
nuity is included, and it is not doubted, but the reſidue 
veſts in the executors eo nomine, in what manner that is to 

( I 8) be ſettled, and how far the limitation is to take effect? J 
will confider this in two lights: firſt as to the annuity, which 
is not a perſonal thing to veſt in executors eo nomine: next 
as to the ſurplus, which is merely perſonal, and wonld veſt 
in them by virtue of making them executors, h 


As to the annuity, I think, it will fall under a different 
conſideration from the reſt of the perſonal eſtate. If eſtates 

of a different nature are compriſed in this clauſe, Forth v. 

1 Will. 663. Chapman is an expreſs authority for me, that the words ſhall 
: receive a different conſtruction according to the nature of 
— roi theſe eſtates. Suppoſing therefore land was compriſed in 
on lame the direction of the truſt, and the will ſo executed as to 
— tug have affected lands, the court could not poſſibly have di- 
nature of the rected any other ſettlement of the land but to the daughter 
eſtates. in tail. Undoubtedly ſo, if it had ſtood on the firſt words 


to intail on her, Cc. * How is it explained by the ſubſe- 


quent clauſe, wherein the teſtator has declared his own in- 
tent, and made the conſtruction himſelf? There it would 
have been a direction, the ſettlement ſhould be on her for 
life : but ſaying her lawful heirs for ever, will be conſtrued 
by the preceding word iſſue, which will make an eſtate tail 
in her. So it would be as to land: the queſtion then ariſes 
as to this particular inſtance of annuity; + which is not 
real, but an inheritance of a perſonal thing deſcendable to 
the heir. The proper kind of limitation that is capable of 
it is diſtin from mere perſonal goods and chattels, The 
teſtator, having purchaſed it, was ſeiſed in fee of it at the 


* 3 Atk. 288. 


+ An annnity, when granted with words of inheritance, is deſcendible, 
but as to its ſecurity is perional only. 1 Brown, 325. 
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time of making the will; and might direct it to be ſet- 
ned as far as by law allowed to be ſo; not by way of ſtrict 
intail ; becauſe not within the ſtatute de donis according to 
Lord Coke. No writ of entry could be brought of it : nor 
is it real eſtate: and the very ſtatute itſelf ſhews it in the 


beginning of it, nothing being included therein but lands 
and tenements and what partakes of their nature: and Co. 


Lit. 20. ſays, in all theſe caſes grantee has a fee conditi- 
onal as before the ſtatute. The ſettlement then to be made 
of it, ſuppoſing the firſt queſtion that it is included in this 
power in the will, is in this manner; to the daughter for 
life and the heirs of her body; which is in her a fee ſim- 
ple conditional, The executors then clearly could not 
carry it over in remainder to the nephews; for no remain- 
der could be created of any eſtate not within the ſtatute de 
deni; for before it was a poſſibility of reverter, out of which 
a remainder could not be, upon this notion, that being but 
a poſſibility it could not be grantable over: and if before 
the ſtatute de donis a man had granted lands to another and 
the heirs of his body, and ſaid in default of ſuch iſſue over 
to B. and his heirs, that grant over had been void, and on 
the having iſſue the condition had been performed, and the 
grantee himſelf might have aliened ſo as to have barred the 
poſſibility of reverter, So here as this annaity is not with- 
in the ſtatute de donis, if ſettled according to this will to 
her for life and the heirs of her body, if carried over in de- 
fault of ſuch iſſue to the nephews, that would have been 
void: as ſoon as iſſue had, the condition is performed; ſhe 
might have aliened, and barred the poſſibility of reverter 
to the donor. Here iſſue has been had; and conſequently 
an abſolute fee muſt be, if a ſettlement is made according 
to this will, This I take to be the legal conſtruction of this 
deviſe according to the different nature of theſe eſtates : 
and this (for I would not be miſunderſtood) will not affect 
thoſe grants, to which this has been compared, which have 
been frequent, of annuities by the crown of this kind with 
remainders over; for though a common perſon cannot 
grant a poſſibility, the crown can; as it may grant a choſe 
n attion ; and according to Miles v. Williams, 1 Wil. 252, 
(which is truly reported) his grantee may ſve for it in his 
den name; although a common perſon cannot grant a 


As it may be granted in fee, it may of courſe, as 2 qualified or condition» 
ee, but cannot be intailed. 1 Brown, 325, | 
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choſe in action ſo as to enable grantee to bring an action in 
his own name. I do not take it, that before the ſtatute de 
danis the poſſihility of reverter in the crown could be bar- 
red; which differs all theſe grants of the crown from caſes 
ot common perſons. Therefore on the ditections in this 
clauſe, if a ſettlement had been made, the executors muſt 
have ſettled it te the daughter, and the heirs of her body 
ſo as to be a fee conditional with a power after iſſue had 


to alien, and to prevent poffibility of reverter. 


As to the reſidue, which is merely perſonal, it is differ- 
ent; * for according to Firth v. Chapman a different con- 
ſtruction may be put on the ſame words in reſpe& of eſtates 
capable of ſuch a limitation in tail, and of thoſe not capa- 
ble of it: and I am of opinion, that the limitation con- 
tended tor by the nephews is not ſo, nor was that the teſ- 
tator's intent, nor are the wards capable of that conſtruc- 
tion, viz. that the daughter ſhould. have an uſufructuary 
intereſt for life, c. This muſt be conſidered of perſonal 
effects merely. The firſt words, taken wih the explana- 
tion afterward made, fhew iſſue meant in the ſame ſenſe as 
heirs, and has the ſame conſtruction in wills accurding to 
all the caſes, and that of Miſs Dormer ; in which I held, 
that even where the fiſt limitation was not for lite, but to 
A. and if A. dies without iſſue, over to B. that was too 
remote, becauſe it was a failure of iſſue in infiruturm, + and 
that I could not be warranted to ſay, theſe words muſt be 
tied up to a dying without ſuch iſſue or without heirs at 
time of the death. Here are not any words to change iſſue 
from the common and legal conſtruction; for I do not ſee 
even inthe ſubſequent words, which are inſiſted on, any 
thing to reſtrain the failure of iſſue to the time of her death: 
but, let them fail at any time, the meaning was, .it ſhould 
go over. Here it is expreſsly given to the daughter for life; 
which words mult be taken into conftruQian of the firſt part, 
and explain them. In the former part he has explained 
his own meaning to be to make a ſettlement of this money 10 
the line of heirs of the body of his daughter in perpetuit); 
which intent, or of the limitation ever afterward, the law 
will certainly not admit: nor was any thing farther from 


® Prec. Chan. 421. 1 We. 290. 

+ 2 Alk. 313, 314, 376. In 1 Wms. 198. where # legacy was left to 
one if he died with iſſue, it was held to mean iſſue living at his death : 1 War. 
432, 565. 2 Vern. 686. 3 Wm, 262, Ante 120. : 

his 
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his intent than to confine it to a dying without iſſue at 
the time of her death. Conſequently it is too temate, and 
the nephews can take nothing. But though bad as to the 
nephews, it may be good as to the iſſue to veſt the pro- 
perty in them: but reſerve that queſtion {which however 
does not concern the annuity) till after the report. 


The only remaining queſtion is as to the profits con- 
tended to be accumulated, I am of opinion, the true con- 
ſtruction is, that it is ſubjef to the aforeſaid annuities, c. 
one of which was in fee. Nor does teſtator import, that 
the 200/. was all ſhe ſhould have: and there are ſeveral in- 
ſtinces, where a particular fum is directed for maintenance, | 
and afterward a ſettlement to be made notwithſtanding ; "ni 
the 200/. being only directed by her father to reſtrain, 
what ſhould be for her maintenance. The profits there- 
fore over and above the maintenance, g9 and belong to 
mne plaintiff, 


The 1000 J. annuity and the ſurplus of the perſonal 
eſtate are ſubje& to the power given to the executors ; 
and the annuity, being capable of a limitation to the daugh- 
ter and the heirs of her body, did by virtue of the will veſt 
in her as a fee ſimple conditional at common law; and ſhe, 
having had iſſue, is capable of aliening or ſettling the ſame ; 
and the limitation over is void, | 


Nate, Snell v. Read, 5 Auguſt, 1743, was cited at the 
bar: a deviſe of a chattel intereſt to truſtees to ſettle on 
his daughter and heirs of her body, but if ſhe ſhould die 
leaving no heirs, then over, the deviſe over held good. 


And alſo the caſe of the New River Company; which 
Lord Chancellor ſaid, was of ſo much land Agua coopert? : 
but there was no act of parliament altering the nature of 
them; and they are forced to levy fines in all the countries 
through which the river runs. 


Vaughan verſus Farrer, Feb. 26, 1750-I. Caſe 59. 


OHN ALLEN deviſed all the reſidue of his real 2ortmain, 

J and perſonal eſtate to tne defendant for life: but in f, C. 

cale ſhe married, and left children at the time of her death, ute for life 

ne whole to ſuch child or children: but if ſhe ſhould die net colarged 

without iſſue, then ſhe might diſpoſe of 5001. by will or 2 — 
P 2 deed 


CASES Argued and Determined 


neceſfary, 3 deed in writing to ſuch uſes, as ſhe ſhould think r: 
ite for but in default of ſuch iſſue, and for want of ſuch diſpo- 

| theline in fition, truſtees ſhould erect, in ſome convenient place in 
ſucceſſion. or near the = of York, an hoſpital for the ſupport and 
(1 8 3) maintenance of as many poor old men, as the ſurplus of his 
eſtate and effects would admit of, and to put in as many 


as they ſhould think proper in their diſcretion. 


Dying wich- The plaintiff brought this bill as heir at law and next of 
1 _— kin of teſtator to have the will tried, and ſet aſide on fraud 
be Kong con- and impoſition on teſtator : but if the will ſhould be good, 
ſtrued in the then to have the benefit of the charitics deviſed therein co 


— trary to the ſtatute of Morimain. | 


the limitati- 

Wine be It was inſiſted, this court would not ſet it aſide without 

found void having it tried; that it was now ſettled, that courts of law 

in court of would go into the conſideration of fraud in a will, and had 

low on fraud. |, en done ſo lately ſingly on the head of fraud in Fenwick 
v. James, on an iſſue directed by his Lordſbip ; wherein the 
jury aſked Lee, Chief Juſtice, if they could find it void for 


traud ; who anſwered, they could. 


But the trial was now waved. 


For plaintiff. The remainder over to the charity is void 
as to the perional as well as the real; being expreſsly di- 
rected to be laid out in doing that, which cannot be done 
without purchaſe of land to erect the hoſpital upon, and 
that in perpetuity. Money cannot be devifed to be laid 
out in purchaſe of a leaſe for years. It is doubtful, whe- 
ther a leafe for years can be deviſed in that manner : it 
was doubted in a cauſe, which was compounded. Every 
queſtion on this ſtatute is of public importance; ſeveral 
attempts being made to get out of it. "The view was not 
only to prevent ſo much land being Mortmain, and very 
far from preventing charity in general, but improvident 
alienations juſt before death, recifed as one ground in the | 
preamble ; the legiſlature meaning not to leave that method 
of diſheriſon open by deviſing vaſt ſums to be laid out in 
buildings. There is no authority fince the act, which will 
warrant perſonal eſtate to be laid out in erecting a build- | 
ing. There was a caſe of money given toward the foun- t 
dation of a ſchool and teaching, where your Lord/bip held, 
foundation had a figurative gs well as literal ſenſe, and did not 
mean building; and therefore by ſhewing it did not neceſ- 
ſarily imply building, held it might be taken out of the a 
letter of the act: but it is impoſſible to take this ſo, m t 
a | - m zi 
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muſt mean building and a purchaſe of land. There it was 

of abſolute neceſſity to conſtrue it ſo, that the will might 

have any effect, as there was no proviſion for the maſter's 

lalary ; and in the fame manner would the court have di- 

rected, had the queſtion been before the ſtatute. The ſame 

judgment muſt 4 given now, as would be before the ſta- ( 18 4) 

tute, when the court would have dire&ed part of this mo- 

ney in purchaſe of land and building on it, and the reſt in ; 

land for the endowment and maintenance: then a differ- 

ent conſtruction will not be made to evade the ſtatute.— 

This was attempted in a late caſe ®, where ſubject to debts * 5. 

and legacies real and perſonal eſtate were deviſed to a cha- — 4 

rity: it was inſiſted, that as the intent was clear the cha- — 75 

rity ſhould be ſupported, it ſhould be done by new marſhal- 

ling the aſſets by turning the debts, &c. upon the real: 

your Lordſhip held, it could not he done, nor a new rule 
introduced fince the ſtatute to evade it, though by that wa 

there might have been a fund for the charity. In the — 

of Sir Jabn James, teſtator directed land to be fold, and 

the money ariſing as a fund for a charity: your Lerdſbip 

held it void within the ſtatute; that it was an intereſt in 

land then; and alluded to Refer v. Ratcliff, where ſo held 

on the Popery acts. This is not like thoſe caſes where mo- 

ney is to be laid out in land or ſtock, in which the court 

will lay hold of the good alternative. There ſhould at leaſt 

be an inquiry into the nature of this perſonal eſtate; tor if any 


—— 
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: of it is ſecured by mortgages, they are intereſts in real eſtate, 

| and would not paſs. If teſtator had given a mortgage for 

1 erecting this charity, that would nat he good, becauſe an in- 

. cumbrance affecting land: and it that money is not paid, 

t by the courſe of equity the eſtate mult be forecloſed, and 4 

y the land veſt. in the truſtees. In Att. G. v. Meyrick, 6 / ue 

| November, 1750, money due on mortgage was deviſed ; / | 

t on a bill by the truſtees to eſtabliſh the charity, the heir at } 1 

y law ſaid, he would not ſuffer a forecloſure, but was ready L . 49. 2 * 

t to redeem: The Maſter of the Rolls, held this within ST | 

; = ſtatute, an intereſt affecting land, and diſmiſſed t nt 
ill. — 

n 

| For the charity. The real eſtate is very ſmall, and not 

- diſputed by the charity. As to the perſonal, this court, 

- on a doubt whether an interlincation was part of a will or 


, not, gives liberty to apply to the eccleſiaſtical court to try 
t. it as to that part: but never in tots directs it to be tried in 
eccleſiaſtical court. Though the ſtatute is ſo far made 
e againſt charitable diſpoſitions, yet if this breaks not in on 
h tue meaning of that ſtatute, the court is bound to conſtrue 
t it for the charity as much as poſſible ; which favour for 

charity 
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charity in deeds or wills is eſtabliſhed, ſo that a thing not 
paſſing in point of law, ſhall paſs. Though the building 
muſt he erected on land, it is not neceſſary that it mult be 
purchaſed; if it may be effeQually done without it. If an 
perſon will now by deed give a piece of land to build the 
hoſpital upon, the truſtees might build on it. So if one 
of the truſtees will give it. Erecting does not neceſ- 
ſarily mean building, but founding; putting it on ſuch 
a foot that the end may be anſwered ; which was not 
for the ſake of the building, but that out of the produce 
the poor might be maintained ; and a houſe might be hired 
for that purpoſe, as 1s commonly done by church-wardens. 
In Gſiril v. Baker, 31 March 1747, teſtator's reprefenta- 
tives brought a bill for reſidue of perſonal eſtate undiſpoſed 
by will azainſt the truſtees, who were alſo executors, and 
who claimed it for a charity in the will in theſe words: I 
* give all the reſt and reſidue of my eſtate of what nature 
t ſoever to truſtees, in order to and towards erecting a 
“ ſchool for the education of poor boys in ſuch a place, in 
* ſuch a manner, as the truſtees ſhould direct and appoint.” 
It was inſiſted to be a lapſed legacy by the Mortmain act, 
and that erecting a ſchool muſt mean buying and building. 
Your Lordſhip held, that erecting included the founding, 
and conſequently the maintenance of the maſter 3 whic 
was a different thing from the mere ſchool-place itſelf : but 
that the end might be obtained by hiring a houſe, and di- 
rected accordingly ; and this for ever. The maſter's main- 
tenance there was included, though not expreſely directed, 
as it is here. It this was already an eſtabliſhed charity and 
actual land, but no building, and this perſonal eſtate de- 
viſed in building thereon, the ſtatute would not extend to 
it. This muſt be conſtrued according to the common law, 
which is in favour of charities, and therefore ſtrictly; fo 
that the mere building is not within it. It m-turally runs 
into a perpetuity, as alſo in the caſe of the ſchool, though 
not fo expreſſed by teſtator; the maintenance at leaſt may di 
independent of the purchaſe of fand. Attorney General v. 
Meyrick was conſidered as a charge on land, within the 
prohibitory words of the act. In Sowerſby v. Hollins, teſ- 
tator defired executors in fx months to ſettle and ſecure by 
purchaſe of lands or otherwife, as adviſed, annuity of 500. 
td be diſtributed among the poor inhabitants of Ledi: the 
ſame objection was made: the court faid, there was a la- 
titude, and, ut ret hagis waleat, would not take from the 
charity that way, in which it might be done confiſtent 
with law, and ordered the fund for that to be taken out of 
the perſonal eſtate. | FER 1 
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Fir defendant, Mrs. Furrer. This deviſe creates an eſ- 
ine tail to her by implication both as to the real and perſon- 
al; and then the limitation over as to the perſonal is too 
remote, the whole veſting in her. Love v Windbam, Sid. 
450. and Dormer v. Beaucierc *, that notwithitanding ex- 
pres limitation for lite, if on a general failure of iſſue with- 
out words to confine it to the time of the death, it carries 
complete ownerſhip of perſonalty. "There are indeed words 
to that effect here: but in a diſtin part, not annexed to 
the limitation itſelf. 


Lord CHANCELLOR. 


As the plaintiff heir at law, declines to try the will as to 
the real, and it is eſtabliſhed in the eccleſiaſtical court as to 
the perſonal, there is nothing to determine on but the con- 
ſtruchon ; and if no right appears, on which I can found a 
decree for the plaintiff, the bill muſt be diſmiſſed : and as to 
any queſtion between co-detendants or direction for the 
charity, though the Attorney General is made a party, I 
ſhall not he warranted to give any direction, nothing being 
now before me but the bill by plaintiff as heir and next of 
Kin, 


As to plaintiff s demands, (taking the will to be well ex- 
ecuted, as I muſt now) I am ot opinion againſt the defend- 
ant Farrer as to the bars inſiſted on both as to the real and 
perlonal. As to the real, an eſtate tail by implication does 
unt ariſe to her: firſt there is an expreſs deviſe for liie to 


her; and the general rule is, that in ſuch caſe that parti- 


cular eſtate, ſo limited by proper, expreſs and technical 
words, ſhall not be enlarged by any implication by ſubſe- 
quent words, unleſs that the implication is of abſolute ne- 


clity to comply with the intent. It was ſo held in Ban- 


rell v. Popham. But to exemplify the caſe of a neceſſary 
inplication, wherever the limitation has been, as to A. for 
ie, remainder to his 1ſt, 2d, and 3d, and perhaps 5th ſon 
'n tail, and then, if he dies without iſſue, over; there, 
ecauſe teſtator clearly meant to eſtabliſh a ſtrict line of ſue- 
ceſſion in his family, by which he meant, all the iſſue of 
is blood ſhould take: in order that that may be complete, 
ind the will take effect, an implication ſhall ariſe to give a 
7emainder in tail ſubſequent to the precedent limitations to 


de 5th ſon, where he ftopt ſhort ; becanſe the law always 


refers the anſwering the intent of teſtator to preſerve the 
ne of ſucceſſion againſtany objection as tothe power which 
incident to ſuch eſtate, of ſuffering a recovery; becauſe 


that 
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that is an incident given by law, and is an objection not ſo 
much to be relied on by the court as the conſtruing it ſo as 
to preſerve the line of ſucceſſion according to the intent; 
which was the ground that prevailed in Shaw v. Weigh to 
reverſe the judgment of B. R. but otherwiſe the court ne- 
ver conſtrued theſe words in that manner. As to the per- 
ſonal eſtate, it is ſtill clearer ; becauſe as to the reſidue 
thereof it is impoſſible to make good the limitation over 
without conſtruing it in that manner.“ Wherever theſe 
general words dying without {ue are mentioned relative to 

rſonal eſtate, the bequeſt of which is limited ſo as proper- 
y to take place, as it is here, that may not. be overturned 


by implication from ſubſequent words, the court has con- 


ſtrued it to mean ſuch iſſue as before deſcribed, to whom 
the gift is made; as it was in Forth v. Chapman; where the 
couft conſtrued dying without iſſue in the more vulgar and 
popular ſen'e, and confined it ; for which the teſtator has 
allo made the conſtruction himſelf in this caſe. Theſe ob- 
jections therefore to the plaintiff's claim are not ſufficient. 


: But as to the charity, I am of opinion, a diſtinction is to 
be-made.+ Theremainder over of the real to the charity is 
void ; which is given up ; and conſequently whenever the 
death of deviſee for life without children living at the time of 
her death happens, the reverſion in tee will take place in 
the plaintiff. But as to the_refidue of the perſonal, I am 
of opinion, the charity muſt be ſupported ; and that it is 
not contrary to the true intent, meaning, and conſtruc- 
tion of 9 G. 2. As to the point of the Mortgages if that ob- 
jection was to hold, it would be very fatal. Attorney Ce- 
neral v. Meyrick is very different; there was a ſpecific 2 

ole perſonal eſtate, not given by way of reſi- 
due; and the mortgage particularly by name, which the 
truſtees particularly claimed ; and it ſeems (for I do not en- 
ter into the point now) agrecable to that caſe of papiſts, who 
are not capable of taking a mortgage. Here is no part of the 
perſonal eſtate given ſpecifically ; nothing but the reſidue 
which will remain after payment of the debts, funeral ex- 
pences, and legacies ; which may exhauſt the whole 0 
theſe mortgages, ſuppoſing any ſuch 3 which does not ap- 


ln the caſe of à bequeſt of a chattel or term, the words dying without 
iffue ſhall be conſidered with a double a ſpect, compriſing two contingencies 
the one if the perſon de without leaving iſſue, the other if he die leaving I 
fue, which afterwards die without iſfue. Per Buller, Juſt. and 
A, 599. 


+ Legacy to repair parſonage houſes is good, and the ſelection of objects to 
be in the Maſter on propoſals laid before him. 1 Brown, 344. 
pear + 
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pear : ſo that it cannot now be ſaid, that there will be one 
ſulling of the money ariſing on the mortgage applicable to 
this charity; reſidue implying nothing ſpecific, only the 
balance of an account after debts, Fc. which is not yet 
known until adminiſtered by the executors, in whom the 
whole reſidue veſts: or the executors may turn the mortgage 
into money, and the truſtees can pray nothing againſt them 
but the balance of an account. The other way of conſtruing 
this reſidue, would he much too large, and make theſe be- 
queits ſo uncertain that the act of parliament might be as well 
made, that no perſonal eſtate ſnall be given. The queſti- 
on then comes on the conſtruction of the bequeſt in gene- 
ral; to which it is ohjected tor plaintiff, that this reſidue is 
given in fact to be applied in purchaſe of land, or part of it 
at leaſt, contrary to the ſtatute; that the court would not 
have made another conſtruction before the ſtatute, and con- 
ſequently ought not now : but I am of opinion, this was not 


then, nor is now, a neceſſary conſtruction. As to the 


conſtruction of this clauſe, it comes very near to the caſe 
of a ſchool; for a ſchocl imports, there ſhould be ſome place, 
in which the children ſhould be taught; for it cannot 
mean, it ſhould be ſub dio. So does an hoſpital im- 
port ſome place, in which theſe people ſhould be entertain- 
ed. There is no direction in this will, that any part of this 
money ſhould he laid out in building an hoſpital; for erect 
as well imports foundation as building; and therefore was 
it ſo conſtru.d in the caſe of the ſchool ; and ſo is erigimus 
conſtrued in charters of the crown and private foundations. 
It is ſaid, if t .is caſe had come before the court before the 
making this ſtatute, the court would have directed part to 
be laid out in land and building on it, and part in land for 
endowment and maintenance thereof : perhaps it would be 
ſo: it is therefore inferred, the court cannot make a dit- 
ferent conſtruction to evade the ſtatute : and for that a caſe 
was cited, where I was not warranted to make an alteration 
in marſhalling aſſets to evade the ſtatute. I own, I was 
not. I am of opinion, the court cannot lay down a differ- 
ent rule of law or equity in reſpect of the rights of the par- 
ties to take a caſe out of the proviſion of this ſtatute : but that 
isa very different thing from the manner of executing a 
charity. Ihe carrying the directions of a will for perform- 
ance of a charity into execution is different from the other, 
Now before this ſtatute it would be in the pleaſure of the 
court to have directed this money to be laid out in land or 
perſonal ſecurities, the funds: and the court did then fre- 
quently direct to lay out money, given to a perpetual cha- 
rity, in the funds, and not in 2 „where the will = — 
re 


„ 


(188) 


(189) 


CASES Argued and Determined 


direct to be laid out in land; as this does not. Sir * 


ſepb Fekyl has done it; for he took it to be in diſcretion of 
the court: and the court has done it ſince in the caſe of mo- 
ney given or collected in a perſon's life to a charity; which 
there is no reſtraint in this ſtatute from laying out in land: 
notwithſtanding that the court ſees, this goes ſo near to the 
miſchief, intended to be remedied by the ſtatute, that the 
court will not direct it to he laid out in land, but the funds 
and, I believe, on that ground, that though by this ſtatute it 
was lawful to do it, yet, as it was contrary to the tenor of it, 
I varied a direction given by Sir William Forteſcue, late Maſ- 
ter of the Rolls. As therefore this will has not given direc- 
tion for laying out this inland, before the ſtatute it would he 


in the power of the court to direct it either way, and fince 


the ſtatute to direct it one way the funds, the court ought to 
do ſo; for there is nothing in this ſtatute prohibiting the 
giving perſonal eſtate to charity, provided it is not to be 
laid out in land; andthe words ot the ſtatute are applied to 


improvident alienations to diſheriſon of the heirs. If 2 


large perſonal eſtate is left to truſtees for a charitable uſe, 
which they direct, and there is no occaſion to come to a 
court of equity for direction, there is nothing in this ſta- 
tute reſtraining the truſtees from laying out that in land; 
becauſe by the expreſs proviſo all purchaſes to take effect 
in poſſeſſion are good notwithſtanding this act of parlia- 
ment; which is a matter may perhaps want a remedy. If 
indeed theſe truſtees were to come to this court for an eſta- 
bliſhment, I ſhould never direct it to be fo laid out inland. [ 
have been of that opinion in every cauſe before me; and 
ſhall continue ſo, while I fit here: but there is nothing 
illegal diſabling the truſtees from privately doing it; be- 
cauſe the ſtatute makes good all purchaſes, F. — 
But it is ſaid, two purpoſes are to be anſwered : one 
the erecting, the other the maintenance of the per- 
ſons: and that, ſuppoſing the court ſnould take it in the la- 
titude, Inow do, as to the endowment and proviſion ſor 
the poor, that may be anſwered by putting it out on the 
funds; yet the hoſpital cannot be without a building; that 
land ſhouid be bought for that; and the plaintiff ought to 
have the benefit of ſs much as the maſter ſhould think the 
value. I wiſh I could come at that for this plaintiff; who 
is as much or more perhaps, an object of charity, than any 
of theſe people, who may come into this hoſpital. It is un- 
fortunate : but yet I muſt go according to ſuch rules, as 
will hold in other caſes. Suppoſe this happened before the 
ſtatute, would it have been of neceſſity, any part of this 
money ſhould be laid out in land to build an hoſpital ? — 
t 
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the truſtees had come before the court, and laid a ſcheme, 
that a certain perſon would give a piece of ground to build 
this upon, it might be done; the court would have accepted 
it: or if they had ſaid, there were in York ſeveral chatita- 
ble foundations belonging to the city, and that they would 
let them build thereon for this hoſpital, the court would 
nndoubtedly have accepted it. Nay they might have ſaid, 
they would take a houſe in York for that purpole : there is 
nothing in this ſtatute reſtraining the giving money to build. 
It is lawful notwithſtanding to give money to build a 
church. Suppoſe the LET ſtood under the ſame 
diſability, as laid on other charities: money might notwith- 
ſanding be given to ereQ a chapel or hall, or add a build- 
ing to a college. That is tobe executed at once; it locks up 
no more land: one may give money to add to the buildings 
of any hoſpital in London. Nothing therefore in this ſtatute 
reſtraining teſtator from doing what he has done with his 
perſonal eſtate: it is a mere ſurplus of perſonal eſtate given 
to, what I conſtrue, founding an hoſpital ; inthe foundation 
of which the truſtees cannot under direction of this court, 
lay out in purchaſe of land, but may by hiring a houſe in : 
ork, or by permiſſion in building on a common 3 of 
ground belonging to the city; which is for the benefit of the 
city. The ad; of parliament meant to leave perſons to diſ- 
pole perſcnal eſtate for a perpetual charity: but meant to 
prevent the great miſchief of giving land for that, or money 
to be laid out in land; as that would lock up land from be- 
ing uſed in a commercial way; which would be a detriment 
to the public. The clauſe of the purchaſes in the ſtatute, 
I very well know, was put in relative to Q. Anne's bounty; 
and, whether that may want a remedy hereafter, may be a 
queſtion. 


The bill muſt be difmiſſed : but without coſts. 


NM. His Lordſhip obſerved, that the legal eſtate is made 
void by the act of parliament, which operates like the 


popery acts. (x 90) 
Peacock verſus Monk, Feb. 27, 1750-1. Caſe 60. 


RS. Lſtoct having purchaſed a real eſtate in a houſe P. 4 
M in the 1 of her huſband, Admiral Leflock, and de- Feme. 
viſed it in his life, the queſtion was, whether it could paſs 
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2 ſhe being a feme covert at making her will and her 
dcath | 


| Another queſtion was, as to an account prayed of what 
ſhe received out of her huſband's eltate ? 


Lord CHANCELLOR. 


As to the account prayed, there is no difference between 

the caſe of a wife who has a ſeparate eſtate of her own by 

R agreement hefore marriage, and a wife who has not, as to 

— an account ſought of money come to the hands of the wife 
and wife, her during coverture: that is in general; for] do not ſay, but a 
repreſenta- caſe may be made for that: and it would be difficult, eſpe- 
we for cially in the caſe of a ſeafaring man who left every thing to 
move te- his wife's management, if there ſhould be ſuch a difference: 
cived dur- for it is common, that by agreement between huſband and 
ture whe. Wife ſhe has ſome ſeparate eſtate left for her diſ poſal, as pin- 
ther ſhe had money, which ſhe may not only uſe, but by the contra& 
ms not: may diſpoſe of what ariſes out ot her pin- money, as a fene 
uulels a ſpe- ſole then if after the death of huſband and wife her repre- 
cial eaſe ſentatives may be called to an account for whatever ſhe re- 
* ceived during coverture, it might be impoſſible to have ſuch 
account taken. It indeed a ſpecial caſe had been made, that 

ſuch a wife had clandeſtinely poſſeſſed herfeif of groſs ſums 
belonging to the huſband, which ſhe endcavoured to cover 

by her having her ſeparate eftate, it might be otherwiſe : but 

no ſuch caſe has beenlaid before me, nor any particulars of 

the management between the huſband and wife except as 

to ſome receipts for money on notes, which was certainly 

received out of money belonging to the huſband ; and 

there is a letter importing that theſe were loans made to her 

to be applied for benefit of her huſband ; and that at 

terward, when ſhe received her huſband's pay, ſhe diſcharg- 

ed theſe ; and the tranſaction imports, that ſhe had a letter 

of attorney from her huſband to act in that manner. 

Then it is impollible to take ſuch an account, or diſtinguiſh 

how much of this money ſhe applicd to her huſband's ule, 

for the maintenance of him and his ſervants, and how much 

to her own uſe, and that after the death of the parties. The 

Account of court has laid down rules to prevent ſuch accounts between 
pu) Nee N huſband and wife; which it is impoſhble to determine ac- 
back been cording to the rights after death of the parties; as in the 


back beyoud 
the year. caſe of pin-money, which they never carry back beyond 


the year. 


( r9 I ) As to the other queſtion ofthe houſe : agreements for ſet-= 


tling eſtates to the ſeparate uſe of the wife on 2 
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are very frequent, relating both to real and perſonal eſtate. 
As to perſonal, undoubtedly, where there is an agreement 
between huſband and wife before marriage, that the wife 
ſhall have to her ſeparate uſe cither the whole or particu- 
lar parts, * ſhe may diſpoſe of it by an act in her life or will; 
the may do it by either, though nothing is ſaid of the man- 
ner of diſpoſing of it: but there is a much ſtronger ground 
in that caſe than can be in the caſe of real eſtate, becauſe 
that is to take effect during life of the huſband ; for if the 
huſband ſurvives, he is entitled to the whole, and none 
can come into a ſhare with the huſband on the ſtatute of 
diſtribution. Then ſuch an agreement binds and bars the 
huſband, and conſequently bars every body. But it is very 
different as to real eſtate 3 for her real eſtate will deſcend to 
her heir at law, and that more or leſs beneficially ; for the 


huſband may be tenant by curteſy, it they have iſſue; other- 


wiſe not: but ſtill it deſcendsto her heir at law. Undoubt- 
edly on her marriage a woman may take ſuch a method, 
that ſhe may diſpoſe of that real eſtate from going to her 
heir at law; that is, ſhe may do it without a fine: but I 
doubt whether it can be done but either by way of truſt or 
of power over an uſe. In the firſt inſtance, ſuppole a wo- 
man having a real eſtate before marriage, and either before 
or after marriage by a proper conveyance (if after marriage 
it muſt be by fine) conveys that to truſtees in truſt for her- 
lelt during her coverture for her ſeparate uſe; and atter- 
ward that it ſhould be in truſt for ſuch perſon, as ſhe ſhall by 
any writing under her hand and ſeal, or in nature of a will 
appoint ; and in default of appointment to her heirs : ſhe 
marries, and makes ſuch appointment as that deſcribed : 
that is a good declaration of the trutt ; and this court would 
lupport that truſt ; and it could never be a conveyance to 
the heir at law againſt this direction to the truſtees. So may 
it be done by her by way of power over an uſe; as if ſhe 
conveyed the eſtate to uſe of herſelf for life, remainder to 
uſe of ſuch perſons as ſhe by any writing, &c. ſhould ap- 
point, and in default of appointment to her own right heirs : 
this is a power reſerved to her; and it has been determined 
in this court, that a feme covert can execute a power; as in 
Travel v. Travel, and Rich v. Beaumont, where the Lords 
ſent a caſeto B. R. for their opinion (which they never did 


A Bond of a feme covert jointly with her huſband binds her ſeparate pro- 
perty, Brown's Chan. Ca. 16, where Lord Thu, low ſaid the rule laid down 
in this caſe is the proper one, viz. That a ferne covert as to her ſeparate pro- 
periy is competent to act as 2 feme ſole, and that Allen and Papworth, 1 Vol. 
153, and Grigby and Cox, 1 Val. 517; were determined on the fame pria- 
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before), but can a feme covert do this ſo as to bar her heir by 
2 bare agreement without doing any thing to alter the nature 
of the eſtate ? Can a woman having a real eſtate before mar- 
riage, in conſideration of that marriage enter into an agree- 


ment with her huſhand, that ſhe may by writing under her 


hand executed in preſence of witneſſes, or by will, diſpoſe of 
her real eſtate ? This reſts in agreement; and if the does it, 
though it may bind her huſband from being tenant by cur- 
teſy, that ariſes from his own agreement: but what is that 
to the heir at law? Still ſhe 1s a feme under the diſability 
of coverture at the time of the at done; and if the at- 
tempts to make a will, the inſtrument is invalid. The only 
queſtion that could ariſe would be, whether ſuch an agree- 
ment between her and her huſband would not give her a 
right to come into a court of equity after the marriage to 
compel that huſband to carry this into execution, and to 
join wth her in a fine to ſettle the eſtate either on ſuch truſts, 
or to ſuch and ſuch uſes? And if it is ſuch an. agreement 
as the court would decree to be farther carried into executi- 
on by a proper conveyance, then the queſtion may be, whe- 
ther her heir at law is not to be bound by the conſequences 
of that agreement? But that is the * way by which it 
could be brought in. But if the agreement cannot be car- 
ried into execution, though ſhe might have power to bar 
her huſband, it being a voluntary claim from her, and the 
law caſting the deicent on her heir at law, I yery much 
doubt how it could be done. But this is clear of both theſe 
objections ; for this is not real eſtate, the wife had at time 
of the marriage 3 the agreement between the huſband and 
wife is only as to ſuch; and conſequently here is not an 
agreement by the huſband to give the wife a power to 
make ſuch a diſpoſition of real eſtate, ſhe ſhould purchaſe 
or acquire after the marriage; and therefore her will could 
not extend to it: for though in reſpe& of the huſband, 
money to be laid out in land will be conſidered as part of her 
ſeparate eſtate, yet it is going a great way to ſay, that it 
ſhall be conſidered as perſonal as between her heir and ex- 
ecutor ; for ſhe having made it realty, this court would ſay, 
it was in that manner; and ſhe has purchaſed it ſo as to 

o to her heir; for ſhe takes the conveyance directly of the 
— eſtate to the uſe of herſelf and her heirs, not to truſtees, 
and this by a ſubſequent act: then the legal eſtate veſts to 


the uſe of herſelf and her heirs. How cana will made dur- 


ing her coverture prevent the deſcending to her heir at 
law ? It is impoſſible ; this being confined to ſuch real eſtate 
as ſhe had at time of the marriage. Copſeguently — 

e 
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touſe muſt be taken to deſcend to the heir at law of Mrs. 


At the bar was cited a ca'e before the counſel, where 


a real eſtate of a wife was hy ſettlement before 
marriage ſecured to her ſeparate uſe, and as if the 
was a p ot fole : but no power given her to deviſe 
it: and it was inſiſted, that as to the truſt of this 
eſtate ſhe was to be conſidered as if a feme ſole in 
this court; and compared to perional eſtate the 
ſeparate property of the wife, to which property 
it is incident, that ſhe may mike a will or ap- 
pointment of it. It was ſaid, that as to land there 
was a difference; for that the huſband could 
not give her power to make a will of lands; 
and that the heir at law was concerned in not 
being difinherited but in ſuch a way, as 
that ſhe ſhould be ſecretly examined: and in 
that way did Villen C. J. (who ſaid, he had 
conſulted the other judges about it) determine, 
that the will was void, and the eſtate was claimed 
by Lord Leiceſter as heir at law. It turned ſingly 
on this; that a woman, who had a real eſtate to 
her ſeparate uſe, ſhould not be in equity conſider- 
ed as the abſolute owner of it; and that there 
was no precedent of it, though ſeveral as to per- 
fonal : that this determination at the council had 
been the ſubject of a good deal of diſcourſe ; it 
ſeeming extraordinary that ſhe ſhould not have 
this in equity as incident to her ownerſhip. 


On objeQtion to evidence in this cauſe, ® Lord Chancellor 
faid, that though letters or books of an agent or ſervant 
may be read, if he is dead, they cannot otherwiſe ; accord- 
ing to The Ducheſs of Marlborough v. Guidot, where the 
Lirds held, that the letters of Wigmere, though agent of 
Cuidet, could not be read, becauſe he was living, and might 
have been examined. | 


And further, if a wife having an eſtate to her ſeparate 
uſe borrows money, which ſhe gives a bond to pay under 
hand, this would give a foundation to demand the money 
againſt her out of her ſeparate eſtate, ſhe being conſidered 
as a feme ſole as to that and the declarations of her, the 
debtor, may be read in evidence. 


* Ante, 68. 
Bas February 
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Caſe 61. February 28, 1750-1. 


OTION in the caſe of Sir Lifter Holt for liberty 
4 99 to re- erect a nuiſance, and to be quieted in the en- 
nullance: de» joy ment of it until the hearing of the ca EL 


Lord Chancellor ſaid, he had known ſeveral of theſe mo- 
tions made, but hardly ever knew it granted by giving ex- 
reſs liberty to re- erect a thing pulled down. Suppoſe a 
— was built on, what was inſiſted on to be, the high- 
way; and that was pulled down: the court moſt certainly 
would not give liberty to re- erect that building. He there- 
fore would not grant the injunction; but the utmoſt, he 
could do, was to put it in a Gros method of trial. 


The general rule is, you muſt eſtabliſh your right at law, 
before you bring a bill of peace. | 


Caſe 62. Orr - verſus Kaines, March, 1750-1. 
At the Rolls. 
Executor not B ILL for ſatisfaction of a legacy out of the aſſets againſt 


exhibiting repreſentatives of executor 3 who though living ſeve- 
invent®')» ral years after death of teſtatrix, never exhibited an inven- 
and having . k 

without dif- tory, and had paid the whole of all the other legacies. De- 
— roo fendants admitted aſſets of the executor; and it came on 
all leg 


but one; upon the Maſter's report. 


evidence 


aſtets for Sir John Strange held theſe circumſtances a foundation 
— to ay, he had given evidence of a receipt of aſſets againſt 
himſelf ſufficient to anſwer this legacy as well as the reſt, 


and the intereſt. Not exhibiting an inventory, which 
every executor ought, eſpecially in a deficient eſtate, as an 
imputation upon him, whereas no lacheſs can in this caſe 
be imputed to plaintiff in not calling on him. This, though 
not concluſive evidence, always inclines the court to bear 
harder on an exccutor, becauſe he may at any time relieve 
himſelf by an inventory, if he finds the eſtate deficient. 
wes He is admitted both at law, on plea of plene adminiſtravit, 
not conclu- and on account of aſſets here to ſhew, that the money for 
five io ex- which by ſolemn inventory on oath he has charged him- 
eeation of ſelf, has hy accident, as perhaps failure of ſome great mer- 
circumſtan- chant in the city, not come to his hands: ſo that its not 
ces. being finally binding is one reaſon why he ought to exhibit 
an inventory. Next, every executor ought, after debts 
and tuncral expences, to ſec what remains for * 
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and, if not enough for all, ſhould apprize them, and pay 
all in proportion: whereas his paying the reſt without dit- 
ficulty within the year is the ſtrong.ſt evidence againſt 
him. The rule, of which there are ſeveral caſes in Eg. 
Abr. is, that whenever an executor pays a legacy, the pre- 


ſumption is, he has ſufficient to pay all legacies; and the 


court will oblige him, it ſolvent, to pay the reſt, ® and not 
permit him to bring a bill to compel the legatee, whom he 
voluntary paid, to refund: although if the executor proves 
inſolvent, ſo that there is no other way, the court will ad- 
mit a bill by the other legatees to compel that legatce to re- 
fund. But this is the caſe of a ſolvent exccutor, whoſe re- 
preſentatives admit aſſets: it is impoſſible therefore for 
plaintiff to have ſatisfaction againit any one but the execu- 
tor, who has ated ſo, as that the court will preſume him 
to have received aſſets ſufficient for this demand. 


Targus verſus Puget, March 1, 1750-1. 
At the Rolls. 


PON a treaty of marriage the parties agreed, that, 
115 the intended wife was intitled to 1250. the huſ- 
band, who by a former wife had iſſue living, ſhould out of 
his ſubſtance advance 1 250!/. to add and ſettle both together; 
therefore the wife's mother as executrix of her huſband, 
who had left his eſtate in diſtin& proportions between this 
and another daughter, advances to the truſtees 1250/. the 
huſband does the ſame ; and both are laid out in govern- 
ment ſecurities in name of the truſtees. The firſt declara- 
tion of the truſt, that from and atter the marriage the truſ- 
tees to permit huſband to receive all the divid-nds and pro- 
fits — from this ſum during the joint lives of himſelf 
and wife : if the huſband ſhould die firſt without leaving 
any child of the marriage, the wife to have the 2500/. tranſ- 
ferred to her within a month after his d«ceaſe : but if the 
huſband ſhould die firſt leaving iſſae of the marriage, inſtead 
of the truſtees transferring the 2500. to her, ſhe ſhould 
have it only for life, for her own ſupport and maintenance 
of her children : but if the children aftcrward died in life 
of the mother, her right of having the whole in the firſt 
inſtance on death of her huſband witheut iſſue ſhould re- 
vive: if on the contrary ſbe ſhould die before the huſband, ſbe 
Holl be at liberty to diſpoſe of by will er other wr. ting under 
band and ſeal 5opl. to be levied out of the capital, for ſuch 


* 2 Ws. 296. 
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perſon as ſhe ſhould think ft, and in default of appointment h. 
her mother, if ber mather ſurvived ber; if ber mother dit 
nt ſurvive her, to her ſiſter ; and all the ſurplus of the capi- 
tal ſhould belong to the huſband to diſpoſe of it at his will 
and pleaſure. The wife had a profpeQ of ſomething com- 
ing from France; and by a diſtinct article, independent of 
the reſt, whatever came to her that way, ſhe ſhould have 
the ablolute diſpoſal of it for the children. 


The wife died in |.fe of the huſband, leaving a ſon and 
daughter: one of the defendants, the wife's fiſter, claimed 
the 500ʃ. 


Fer flaintiff. This is à caſe of truſt- money and of the 
conſtruction of articles executory; ſo that the court has a 
latitude to conſtrue according to the real intent; which was 
to provide for the wife and iſſue of the marriage, and to put 
it out of power of the parties to defeat the iſſue; and ab- 
ſurdity will follow, ſhould they not he provided for in either 
event of the huſband or wife dying firſt. * Spalding v. 
Spalding, Cr. C. 185. Kentiſh v. Newman, 1 Will. 234, 
and in Coriton v. Hellicr, 10. Aug. 1745, on deviſe of a term 
for ninety-nine years, L. C. ſupplied the words, if be /« 
long live; for that, being the caſe of a truſt, a court of 
equity had more power to mould it according to the intent, 
if it could be picked out by any part of the inſtrument. 


Fer defendant. The words of the deed ought to be abided 
by, and defendant intitled to this money. In Harwood v. 
Wallis, by Sir William Fort:ſcue, late Maſter of the Rolli, 
previous to matriage the premiſes were agreed to he ſettled 
on intended huſband for life, remainder to wife for life, re- 
niainder to firſt, &c. ſon in tail male; remainder to all and 
every daughters of that marriage. Inſtructions were given 
to an attorney to draw the ſettlement, who drew it as far as 
the limitation to the ſons in tail male, where he ſtopped, 
and ſaid, then goon as in Pippin v. Ekins; which was a 
precedent, he K to his clerk to go on from that li- 
G mitation, and was a right ſettlement on the iſſue male and 
(19 ) daughters by that wife: but the clerk drew the ſettlement 
to all the daughters of the huſhand without reſtraining it 
to that marriage: it was executed with this miſtake : the 
; 3 the only daughter of that marriage: the hu 
by a ſecond wife left a ſon and four daughters, the defen- 
dants. It was inſiſted, that the letting in the daughters ot 
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tor them or other ſucceſſive wives to deſtruction of the in- 
tereſt of her only child : the draught of the attorney was 
proved, and the ſettlement in Piſpin v. Ekins: but the 
court would not admit parol evidence of the attorney to 
be read, and held; that the othcr evidence would not 
do; that nothing appearing in writing under hands 
of the parties the ſettlement could not be altered: 
though there was as much more manifeſt miſtake than 
in the preſent. The court cannot give a right, though 
they may find it by conſtruction: here is nothing 
farther to be done, they cannot be called or conſidered as 
articles. The truſt itſelf is indeed to be executed: but 
executory only means temporary articles made before mar- 
riage 2 nor are there any minutes or draught here to 
amend by. This is therefore only matter of conſtruction of 
this deed : and not like Kentiſh v. Newman; the report of 
which is grounded on circumſtances. The court never 
puts a different conſtruction, but where there is ſomethin 
expreſs for that on the doubtful words, or where there — 
be a direct and abſolute conttadiction on the face of the 
articles, or ſome ſtrong implication from the expreſſion of 
f the deed without which it would be uncertain : but never 
inſerts words merely from a gueſs at the intent. 


Sir Jobn Strange. 


d 

. We muſt examine; firſt; whether the court can he ſatisfied 
» what was the intent? Next, whether it is in the power of 
4 the court to direct an execution of this truſt, ſo as to ſquare 
- with and anſwer that; both which muſt be determined in 
d avour of the plaintiff to entitle to relief prayed ? If the lat- 
n ter part of the proviſion is to be taken literally accord- 


$ ing to the expreſs words, it is to go away from the 
children of the marriage, all of it. This is ſo unlikely to 
tave been the intent, that it is natural to imagine, even to 
real conviction, that there is a miſtake in the wording, and 
that the intent was plain to provide for the iſſue of the 
marriage in either event. The words, if on the contrary the 
wife dies firſt, point out plainly a dying without iſſue ; ſuch 
{dying as is ſpoke of before: — the antitheſis does 
not hold. The court ſhould in point of conſtruction ſup- 
?l7 thoſe words repeated in the former clauſe. The mother 
Wrances nothing of her own: the huſband advances 
penny for penny: it is unnatural then to imagine, it was 
lis intent, or that of the parties, that near half her for- 
une, 5001. ſhould be in her power to give away from 

Q 2 her 


r 
the ſecond marriage would make the firſt wife a purchaſe 
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her own children, and that even without any act by her 
at all; which makes the abſurdity greater; for it is not giv- 
ing her a power to diſpoſe of it or not, to keep them obe- 
dient, but tothe ſurvivor of her mother or fiſter. It is not 
likely then, that the huſband ſhould agree to that; though 

rhaps if he had nothing, or the wife a ſuperior fortune, 
tt might be otherwiſe. But it is more unlikely that the 
truſtees of the intended wife ſhould agree to this, that 
every penny of what was brought in by her ſhould be di- 
verted from the iſſue of the marriage : yet that is the con- 
ſequence of the latter clauſe z which is therefore explained 
by the former words : and muſt be ſuch a contrary as an- 
fwers the other. Nor is there any thing in the articles con- 
tradicting this: and the diſtinct clauſe as to her expectati- 
on from France is a plain demonſtration that the beneht ot 
the children was in the parties view throughout; for it is 
not to be conceived, he would ſtrip the children of this 
whole ſum, and provide for them by this remote proſpeR. 
As the huſband had iſſue by a former wife, it wakes the 
cale ſtronger ; as he might then give it to them, though 
there might be many children by the ſecond marriage.— 
Next, whether this is a caſe in which the court is war- 
ranted to ſay, the truſtees ſhall transfer this money accord- 
ing to ſuch intent or not? I am ſatisficd, it is in the power of 
the court to direct an execution of this truſt; and I call 
theſe executory articles, becauſe of the abſolute neceſſity to 
come into this court to have them executed. So if I was of 
opinion, this 500/. belonged to the mother or fiſter : the 
truſtees would hardly venture to transfer without it. S0 1 
the father was living, he muſt come into this court. This 
is a caſe then of truſt-money under power of the court to 
direct; and in Kentiſh v. Newman it is e taken 
notice of, that being truſt- money the court had power 
over it. That caſe ſeems entirely in point; exactly the 
ſame proviſion; and the reaſoning of the caurt there 
ſtrongly applicable. The perſons, in whoſe hands it was, 
are not to have the money to themſelves ; they are truſtees 
for one or the other. The wife in fact never conſideted 
herſelf intitled to the diſpoſal of this from her own chil- 
dren : it may be ſaid, ſhe knew where it would go if no 
appointment by her; but that is rather an argument to the 
contrary. It is not very material in what light the huſband 
ſaw this; yet it is plain, he did not conſider it as a giving 
him any power over this: for by his will he takes notice 
of it as a thing which would of right come to theſe chil- 
dren, otherwiſe he would have given it expreſsly to them; 


which ſtrongly ſhews what was the intent of the parties: 
| 18 though 
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though little weight is to be laid, except on what ariſes on 

the face of the articles themſelves. Thoſe circumſtances, 

on which Kentiſh v. Newman was ſaid to be grounded, are 

only thrown in at the end of the report by way of addition : 

the ground there was the intent collected from the inſtru- 

ment; and the impoſſibility of a deſign to carry away from 

the iſſue of he marriage in favour of a remote relation 

and that is the preſent caſe. The ſiſter has an equal for- 

tune with the wife: if there had been no children it might g 
be reaſonable to let it be in her power to do ſomething for (19 ) 
her mother and fiſter : but never to carry it ſo far as to ſay, 

it was the intent, the whole ſhould go away from the iſſue 

in that ſingle event that has happened. The defendant 
therefore is not intitled under thete articles to 50o/. but the 

whole ſum now remaining in the ſtock is diviſible in moie- 

ties between the ſon and daughter. 


Lord Teynham verſus Webb, March 2, 1750-1. Caſe 64. 


1,4» Y STRANG FORD, having a power over an Grandmo- 
eſtate, created a term of five hundred years to com- cher under 4 
mence after her own death for raiſing 300l. per annum, for ſw. by 
her daughter Elizabeth Audley, during her life ; and from deed a term 
and immediately after the death of herſelf and Elizabeth 7 me. 
Audley, and the ſurvivor of them, to raiſe 6000/. to pay ctr "p 
5500/. part thereof to and among all and every child and raiſe money 
children, ſons and daughters, of Lord Teynbam by his then = — 
wite begotten or to be begotten, except their eldeſt ſon, in with — 
ſuch parts, ſhares and proportions, as the ſaid Lord Teyn- ** father to 
bim by any writing under hand and ſeal, atteſted by three — 
credible witneſſes, ſhall direct and appoint; for want of to herown 
appointment then in equal proportions, ſhare and ſhare alike. Acute. 
If it ſhould happen, that Lord Teynbam by his wife ſhould — 9 —— 
have but one child beſides the eldeſt ſon, the ſaid ſum of eldeſt ex- 
money to be paid to ſuch child ; if none except the eldeſt 

ſon, then to be paid to that eldeſt ſon; if no eldeſt ſon, 


then to go to executors and adminiſtrators of Lady Strang- 


fard. 


At the time of making this deed in 1710, Lord Teyn- 
bam had but one ſon Philip, and a daughter Mary but 
afterward had another ſon, the preſent plaintiff. Lord 
Teynham died in 1723, without having executed his power ; 
Philip died in 1727, not quite of age; on which his young- 
er brother the plaintiff, then about eighteen, ſucceeded to 


* 1 Brown. 77, 162. 6 Brown's Parl. Caſes, 559. , 
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the honour and eſtate of the family. In 1729, Mary mar. 
ried Mr. Webb, with the privity and approbation of Lady 
Strangford and the reſt of the family. Lady Strangford died 
in 1730; Elizabeth Audley in 1732. | 


Mr. Webb having given a note to pay his father 3500ʃ. 
out of this ſum, which was to be raiſed for his wife's por- 
tion, his wife, after her huſband's death, purchaſed this 
note for 1500/. to which the plaintiff was proved to be priyy, 
and to have encouraged his filter thereto, and to have aſſiſt- 
ed her in raiſing the 1500/. 4-5 


The plaintiff uſed to receive the intereſt of this 5500!. 
and pay it to his ſiſter and her huſband : but now brought 
this bill to have a moiety of this 5500/7. raiſed and paid to 
him with the intereſt thereof; or that, if the defendant his 

( [ 99) ſiſter had received the whole intereſt of the whole ſum, ſhe 
might account to him for one moicty of that intereſt in con- 
ſequence of his right. 2 


For plaintiff. The firſt queſtion is, at what time this 
portion, provided for the younger children, veſted an in- 
tereſt in them ? Three times may be conſidered ; the death 
of the father, or of Elizabeth Audley, or at time of the 
term coming into poſſefſion. There is a difficulty in con- 
fid-ring it veſted at either of the latter times; therefore it 
ſnall be at death of the father, when plaintiff was clearly 

one of the objects, for whom this proviſion was made; and 
would be ſo intitled, if things had remained in that fituati- 
on, although the term did not come into poſſeſſion by way 
of raiſing the profits of it till after thoſe two periods of time. 
The ſuſpenſion of veſting was only, while the father's pow- 
er of appointment continued, which endcd with his death, 
being no longer executory or uncertain : and in this light 
this caſe is like thoſe determined on the doctrine of reverſi- 
onary terms ; for, which ever way determined, the court 
was inclined ſtrongly to the 'veſting the intereſt independ- 
ent of the commencement of the term, 1 Wil. 448. 2 Fer. 
460. Suppoſe the father had appointed it to be equally di- 
vided, it would have veſted, and could not be diveſted ; 
then it veſts cqually in default of appointment. There is no 
| | implication of the not attending from the plaintiff's having 
/ the inheritance, as in the caſes on marriage articles; for the 
1 plaintiff has not the inheritance of this eſtate. - There 1s 
nothing in this deed, or in what happened afterward from 

1 beco..:ing an elder ſon, that will diveſt it: nor any ca 
| where the court has ſaid, a veſted intereſt in a younget 


2 


t 


a. MS BS , ., = 2a _ 


in the Time of Lord Chancellor Harowicks. 


ch Id ſhall be taken from him on his becoming an eldeſt. 
There is nothing contingent in the paymem ittelf, but from 
the circumſtances of the tuni: the payment being only 
luſpended tor benefit of Elizabeth Audley. Then it is the 
common caſe of a ſum to younger children, but payable at 
a future time: the ſuſpenſion of Which payment is merely 
on collateral conſideration of the perſons who were to re- 
c:ive the benefit of it during their lives. In Luther v. 
(inilan * the time of payment was only ſuſpended from cir- 
cumſtances of the fund ; yet your Lordſhip held it veſted. 
Acontingent, much more a veſted, intereſt is tranſmiſſible. 
Le court never takes away the benefit of a younger child's 
veſted portion for the other children on the particular hard- 
ſhip or circumſtances ot the caſe; Grabam v. Lord Lon- 
den lerry, 24 November, 1746; where the truit of two 
terms was declared, if the father ſhould haves one ilſue 
male and other child or children, ſon or ſons, daughter or 
dwughters, to raile bie following portions; if but one 
younger child, 5000/. if two or more, 10,000/. to +be 
cqually divided among them: to be paid to the ſons at twen- 
one, to the daughters at eighteen or marriage, which 
101d firſt happen atter death oc the father, or otherwiſe 
at ſuch times during his life as the father ſhould think fit, 


if he thought proper to appoint it; if any younger child die 


before his portion became payable, it ſhould go to the ſur- 


vivors, ſhare and thare alike, ſo as the portion of an only. 


younger child ſhould not exceed 5000/. if none lived to be 
int tled, it ſhould not be ailed. At the father's death there 
were two ſons and a daughter ; Lord Londonderry was then 
2 younger child, but betore he was twenty-one, he became 
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eldelt by death of his brother: yet your Lord/b;p held, be 


was intitled to his portion as a younger child, it being to be 
taken as at death of his father: it was admitted not lo veſt- 
ed in him at his father's death as to have it raited, and that 
ir he died before raiſed, it would not be tranſmiſſible: but 
as he lived to twenty-one, though he became eldeſt before, 
it was originally ſo veſted, that he was intitled to his ſhare. 
In Trafford v. Afhtin, 2 Hr. 660, though an eldeſt fon 
was expreſsly excluded, another becoming eldeſt was in- 
titled. Chadwick v. Doleman, 2 Ver. 528, is very differ- 
ent: that was an appointment by a father over his own 
eſtate : and ſuch powers are conſidered in a larger ſenſe than 
powers over another eſtate: nor will that cafe be extended 
farther. Deveſting is odious in law, and unleſs through 
neceſſity not admitted. Several inconveniencics ariſe from 
poſtponing the veſting till a time after the father's death ; 


or that will hold throughout among all the younger chil- 
= dren ; 
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dren; as if all, eldeſt an] youngeſt, ſhould die in life of 
Lady Strangferd, it would go to her rep eſentatives; or if 
laintiff 's hrother had lived a great while, and died hut a 
ittle before Elrzabeth Audley, plaintiff might have conti- 
nued ſeveral years, his whole life perhap-, a younger child 
without any Ee under this deed: nay even the de- 
fendant would have been in the ſame caic; for there u 
other proviſion for younger children under the family-ſet- 
tlement : theſe ditianhies prove, the intent was otherwiſe. 
As tothe ſubſequent acts of plaintiff, ſup/ong the evidence 
goes to the payment of the whoic intereſt to defendant, no 
proof that plaintiff ever knew of any ſuch proviſion made 
for him, or that he had any right to it, or that knowing 
his right he intended it as a gift to his fiſter ; ſo that if a 
miſtake, it cannot give away a right. The court often re- 
lie ves a miſtake : but will never from ignorance of a right 
e | 


Fer defendant. All arguments of favour are with the 
detendant ; the intent heing that the owner of the eſtate 
ſhould not come into a ſhare of this portion; which would 
have heen ſtronger, if there had been more younger chil- 
dren : beſide defendant's huſband, in who'e place the ſtande, 
has purchaſed this portiop on the aſſurance of the whole fa- 
mily, and of Lady Strangford the giver. * T he plaintiff has 
acquieſced twenty years; and his repreſentative might as 
well bring this bill a hundred years hence The plaintiff 
became an eldeſt fon, intitled under his tather's ſettlement 
to th whole family eſtate, before he was of an age or in 
circumſtances to require a younger child's portion, viz. 
before twenty-one, the time of payment of ſuch portions. 
The queſtion is, whether plaintiff, by this after thought, is 
intitled nov to this money, and conſequently to have all this 
intereſt refunded ? 4 t 


There are three lights to conſider this in; in none of 
which can plaintiſf be intitled. Firſt, as a gift out of a per- 
ſonal fund; becauſe it is a ſum of 6ooo/. to which Lady 
Strang ford was intitled, and for want of appointment by her 
to go to her executors and adminiſtrators. - Secondly, as a 
gift out of land; for it is ſo in its nature, being a truſt of 
a term. Thirdly, as being a proviſion in nature of a por- 
tion, which is very ſingular; for there are determinations 
on portions, which will hold tono other. 


As to the firſt, The diſtinction is well known, taken ori- 
ginally by the civil law, and adopted by the eccleſiaſtical 
courts in this kingdom, that where the time is annexed to 
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the ſubſtance of the gift, if the party dies before that time, 
or that event never happens, he never can claim that gifts 
but where the time of payment 1s annexed only as a cir- 
cumſtance, as if payable at twenty-one, it is otherwiſe, 
veſting immediately and being tranſmiſſible, Here are no 
wor'!s of gift independent ot the direction to pay; the whole 
gift ariſing from thence ; ſo that it is inſeparable from the 
nature and ſubſtance of it. It is a future time of payment 
depending on events; Lady Strang ford could not tell who 
would be younger children at that time; and therefore the 
perions are not named; but then they muſt come within 
that deſcription : and whoever is then eldeſt, is excluded. 
So that the plaintiff cannot claim, if this was by way of le- 
gacy ; and the execution of powers are conſidered as wills, 
In Atkins v. Hiccocks where it was a ſum of money to 
be paid, on marriage, and there were veſting words be- 
fore the marriage, it was contended, it would veſt: yet 
on conſultation with Civilians your Lordſbip held, that 
wherever money is given eventually in the conſideration of 
giving it, if the party died before that event, he could never 
ave it. ee 


But conſidering it in the ſecond light, as it really is, the 
certain rule of this court is, that wherever a ſum is gene- 
rally payable out of land at a future day or future event, 
unleſs the perſon lives to that day, or that event happens, it 
never can be raiſed, but ſhall fink into the eſtate for benefit 
of the inheritance, the veſting being applied to the con- 
tingency. The court alone can make a decree for raiſing 
it, the eccleſiaſtical court having no concurrent juriſdicti- 
on zand the rule of the civil law not taking place; this court 
theretore is at liberty to determine, as it would in caſe of a 
legacy if no concurrent juriſdiction of the eceleſiaſtical court 
which this as obliged to adopt: otherwiſe the party might 
chuſe his court to ſue in, and vary the right accordingly.— 
Where money is payable out of land, this court goes by the 
common law; conſidering it by way of condition or cove- 
nant to pay the money, and cetermines, that it ſhall never 
de raiſed out of land; as if it was a covenant to pay to ano- 
ther at his age of twenty-one, no action of covenant can 
be maintained, if the party dies before twenty-one, the 
money by the common law not being due. There is no 
exception to this rule; for the diſtinction introduced in King 
v. Withers, and allowed by your Lerdſbip ſince, is, where 
there are two times of payment, one applicable to the na- 
ture of the gift and circumſtances of the perſon, object of 
the bounty, the other drawn from the nature of the fund 
and for the ſake of the convenience thereof, it the time of 
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payment adapted to the nature of the perſon is come, though 
the other is not, it ſnall veſt. It has been attempted to 
have that introduced as an univerſal rule in all caſes; but 
as often denied. It is material to ſee Lord Talbat's opinion 


upon it, who took the diſtinction. In Bradly v. Powel 


he held, it could not be raiſed, becauſe the party died be- 
fore the day ; and among other reaſons that it differed from 
King v. Withers, and Broom v. Barkley, becauſe the only 
contingency was the death of the father, Again he held 
the ſame in Bright v. Norton, 13th July, 1730, and of 
the ſame opinion has your Lerdſbip always been. As in 


Hall v. Terry, Michaelmas 1738; which was a deviſe to 


A. after the death of his wife, ſo as he, his heirs or aſſigns, 
ſhould, within twelve months after the eſtate ſhould come 
to him, pay to O. 200/. - O. died within the twelve months 
after death of the wife: your Lærdſhip held, it could not 
be raiſed, becauſe but one contingency. And in Lowtber 
v. Condon, which came twice before your Lordſbip, you 
adhered to the ſame opinion: there were two times of pay- 
ment, twenty-one or marriage: he married: and it was 
urged on this diſtinction: your Lord{bip decreed for the 
plaintiff there: but ſaid, that where there was but one time 
ot payment, before which the party died, the caſes had 
been, that it ſhould not be raiſed. This ſhews, it is too 
much in taking it for granted, that if the plaintiff had died 
a younger child before the time of payment, it would have 
gone to, his repreſentative. Here 1s but one contingency 
ſingly after the death of two perſons ; the deſcription, and 
conſequently the capacity, never happens; and nothing 
» hinder the court from judging according to the common 
aw. 


But to conſider it 'n the third view, here is a grand- 
mother, who knew the ſettlement made on her daughter's 
marriage with the late Lord Teynbam, and that it was 4a 
ſettlement of the whole eſtate on the eldeſt ſon for the time 
being, without any proviſion for the younger children, al- 
though ſhe brought a fortune of 12,000/. which unaccount- 


able defect ſhe hada mind to remedy in ſome degree, bu! 


could not do it completely; for if it had been a proviſion in 
a marriage-ſcttlement for portions, maintenance would be 
directed tor the younger children after death of the father; 
ſo that ſhe did it in ſome degree, but ſtill leaving it in ſome 
meaſure to Lord Teynbam. Then although it is not by 2 
father or mother, it is by a parent, and under particular 


_ circumſtances, and in nature of a portion to a younger child 


as younger in excluſion of the elder ſon as elder. Then à 
| | greatet 
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greater latitude is exerciſed by the court in determination of 
portions, and all the conſequences of them, than is to be 
applied to any other caſes. On this ground the court im- 
plies a conſtruction from the nature of the gift, as Lord 
Talbot ſays, in King v. Withers, different from and con- 
trary to the words; nay that, which 1s not expreſſed in 
the words, There is no arguing from the caſe of portions 
to any other whatever. A younger child does not in pro- 
pricty of ſpeech include the firſt branch : and yet the eldeſt 
daughter is always a younger child, where there is a queſ- 
tion of portions, from the nature of the gift, not from the 
conſtruction of lanzuage. 1 Wil. 244, 448. Firſt-born, 
and eldeſt ſon, are ſynonymous; yet no doubt but a tenth 
ſon may become the eldeſt as between him and his ſiſters, 
The court frequently puts a reaſonable meaning on the | 
words; ſometimes poitponing, ſometimes inſerting, words; | 
but this caſe docs not want either. Eldeſt and youngeſt are 
often in deeds and wills underſtood in a ſenſe, they can- 
not ſtrictly bear, to anſwer the general intent. In Dute | | 
v. Daidge, (a) 22d April, 1746, a collateral relation meant 5 
b = | 


(a) Duke v. Doidge, (from Mr. No?!) was to this effect Richard 4 
Daidęge by deed in 1706, limited lands (which were ſettled on him and | 
his Ae ſon Richard and their heirs) after their deaths without iſ- 
ſue male to the uſe of their executors for 1509 years in truſt, that if 
Tac nat Doiilge ſnould at the commencement of ſaid term have more Elder ſon 
ſous than one, or one only and one or more daughters, out of the rents unprovid- 
and profits or by mortgage or ſale, to raiſe for the portions of all and ed for by 
every ſon or ſons, ns aughter or daughters of Ts nt, ſuch ſura, collateral 
not excceding 1500. as the ſurvivor of ſaid Richard the elder and retations 
younger ſhould by writing, &c. or by will appoint ; and in default conſidered 
thereof to raiſe 1500/. for the pottion and portions of ſuch ſons and as a youn 
daughters equally to be divided, opens at the end of fix months af- er. 1 Vol. 
ter commencement of ſaid terms: but if no ſuch _younger children be 210. 
living at commencement of the term, or if the perſon next in remain- 
der intitled to the inheritance ſhould pay ſuch portions, or the ſame 
ſt >1!4 he raiſed, the ſaid term ſhould be ſurrendered ; and from and 
att-r determination of ſaid term to the uſe of ſuch ſon of Thamas as 
Rickard the elder and younger, or ſurvivor of them, ſhould by deed 
0: will appoint, in tail male, and for want of ſuch iſſue or appoint- 
ment to the uſe of the ſicſt and of _ other ſon of Thomas ſucceſ- 
lively in tail male; and for want of ſuch iſſue to right heirs of Richard 
the elder. Richard the elder, and Thomas died in life of Richard the 
younger ; who by deed in 1916 appointed after determination of ſaid 
term to uſe of Rickard third ſon of Thomas and the heirs-male of his 
body, direQing that he ſhould be the ſon of Thomas, who ſhould firſt 
take, with power to revoke ſaid appointment; and in 1732 dies with- 
out iſſue, and without revoking, or making app»intment of any ſum 
for younger children of Thomas. ' U he iſſue of Thomas living at com- 
mencement of ſaid term were three ſons and one daughter, George, 

Robert, the ſaid Richard, and Anne. The biil nas by George the 


eldeſt ; and the queſtion, whether he was iatitled to a ſhare of this 
Pur 


15004 as a younger child? | 


> — _-— + — —— 
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to make a proviſion for younger children, thoſe who wanted 
that proviſion as not having the eſtate : your Lord ſbip there 
conſidered eldeſt as youngeſt, et e contra from the nature of 
the gift; which is a ſtrong inſtance : nor is the conſtructi- 
on confined to portions from a parent. Another head, on 
which the court has taken great latitude, is the death of a 
child before the portion wanted; implying from the nature 
of portions that a man would not burthen the eſtate ; which 
is to ſupport the honour and name, for the ſake of adminiſ- 
trators, who could not want portions ;- and therefore that 
they ſhould not be raiſed, though the words were ſtrong for 
veſting ; as in Tournay v. Tournay, and Bruen v. Bruen, both 
cited by Lord Talbot in King v. Withers; in which cafes if 
it was any other thing than a portion, as if a legacy out 
of a mixed fund, it would he raiſeable. On the fame 
ground is Marr v. Warr, Eg. Ab. 268, though intereſt 
given in mean time, that will not make it raiſcable in caſe 
of portions ; as held by your Lordſhip in Boycet v. Cotton, 
24th of November 1738; though it would in every other 
caſe. This latitude, the court rightly exerciſes, is not ar- 
bitrary; it is the more effectually toget at the meaning of the 
parties, to ſave it from blunders, and do juſtice ; as that in- 
tent would be deteated, if the court did not imply a great 
deal from the nature of the thing. In a queſtion between 
adminiſtrator of a dead child and the heir of the family, 
the court leans in favour of the heir, not of a ſtranger. 
Between an eldeſt ſon and younger children, the eldeſt hav- 


Per, Cur. No queſtion, but where a proviſion is made by a father 
either by will or ſettlement for younger children, an elder unprovid- 
ed for ſhall be deemed fuch : and the grouud is, that every branch 
ſhall be provided for, the court not conlidering the words elder or 
younger, Suppoſe this had been by marriage-ſettlement, on the au- 
thority of the cafes cited, he would have taken as a younger child ; 
and no diſtinction between marriage-ſettlements in ſuch a caſe as 
this, and where the ſettlement is by will or voluntary deed, where 
the proviſion has moved from a parent. The next queſtion is, whe- 
ther an difference, where the ſettlement is made by a father's bro- 
ther to collater relation, a xephew, &c. and it is manifeſt, that the 
brother, old Rickard, meant to provide for all the branches of his 
family, and that every child of his brother ZA ſhould have ſome 
proviſion. The difficulty ariſes on the introducing the younger. It is 
A obſerved, that in the former parts the contingency 18, if he 
mould have more ſons than one; which is, more than one whoſhoul 
have the eſtate. Younger, as a relative word without any antecedent, 
is to be rejected, and the ſame as if it was to ſuch ſons as ſhall be over 
and above one. No caſe comes up to this: yet they all are, that 
every chil4 except the heir is conſidered in equity as a younger z an 
that elderſhipnot carrying the eſtate along with it is conſidered not 
ſuch an elderſhip as ſhall exclude by virtue of ſuch clauſes : and it 
would be hard, that the right of elderſhip ſhould be taken away, and 
yet not have the benefit of it as a younger child. 


ing 
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ing the eſtate, the court leans in favour of the younger; be- 
cauſe if the eldeſt takes a ſhare with them, it is through 
miſtake, and not from intent; and on that inclination is 
Doleman v. Chadwick to be ſupported; for that ſeems a 
ſtrong determination, and would hardly hold in any other 
given caſe than that of portions; becauſe there was an abſo- 
lute appointment, whereby it is veſted ; and no power re- 
ſerved to appoint or to controulthat appointment, and con- 
ſequently according to Hele v. Bond, in the Houſe of Lords 
it is irrevocable as well as any other deed : but it is allowed, 
becauſe it was a caſe of portions. It appears to be well 
thought of and well argued, and has received a ſanction in 
Fermyn v. Fellows from Lord Talbot, who without impeach- 
ing diſtinguiſhes another caſe from it. It goes a great way z 
and it is not neceſſary for the defendant to contend for ſo 
much: but it is ſtrong to ſhew, that the court ſays, the 
condition is annexed to the capacity of the taker ; which if 
he does not anſwer at the payment, he ſhall not take. The 
preſent plaintiff became eldeſt, long before it was payable, 
and before he wanted the portion of a younger child ; and 
if he had become eldeſt when a mere infant, it could not 
ſurely be the intent, that he ſhould have a ſhare of this por- 
tion. If the competition ſhould be not between the eldeſt 
ſon and younger children, but between the eldeſt and him- 
ſelf, that would be a different conſideration z which was 
Lord Londonderry's caſe ; where the queſtion was only, 
whether it ſhould fink intothe eſtate ; and the reaſon why 
if ſhould not, was from the words of the ſettlement ; and no 
room to imply any thing from the nature of the portion; 
for the ſiſter was not at all affected by it. That caſe was 
governed on particular reaſons. In Lomax v. Holmden, 22d 
500 1749, your Lerdſbip held, firſt ſon meant ſuch as 

ould be eldeſtat death of teſtator; and the ſecond in birth 
came within that deſcription. In Bright v. Norton there 
were two daughters objects of the truſt : yet becauſe but 
one then alive, that one ſhould take the whole as an only 
daughter : whereas, if that other had lived to the time 
when the truſt-money was to be paid, it would be other- 
wiſe. As to the inconveniencies objected, allowing them 
in full force, the anſwer is, that the parties apply therr 
proviſions to probabilities, not to poſſibilities. It was im- 
probable, the children ſhould be married, or arrive to a 
great age during life of thoſe two old women: but, taking 
it in the ſtrongeſt light, it is but Caſus omiſſus ; which is 
no reaſon, it ſhould be conſtrued contrary to the intem. 
That does not hurt an act of parliament; as the legiſla- 
ture might not have it in view. So Lady Strang ford 2 

no 
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not have this in view: otherwiſe would have provided for 
it. As to the objection from the death of all the children in 
life of Lady Sirangford whether it would go to her or her 
repreſentatives, the ſame inconvenience would ariſe in the 


event, to which the plaintiff refers the veſting ; for if they 
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had all died in life of the father, it would have gone back in 
the ſame way, becauſe nothing veſted till death of Lady 
Strangferd. This caſe is only ſaying, if any of the young- 
er children ſhould come to he an eldeſt ſon, before the time 
ſhould happen, he ſhould not have it ; which, if it had been 
ſo in terms, would have been approved of; ſo that there is 
no abſurdity in it: and people often now inſert a clauſe of 
that kind, going into the language of the court in modern 
ſettlements: and fo the famil y underſtood it, though they 
did not preciſely pen it ſo. Suppoſe an eſtate to A. for life, 
c. in ſtrict ſettlement, remainder to B. till A. has a ſon, 
B's. isa real veſted remainder, which he can convey as ſuch, 
and join in a recovery of it: and yet when a ſon is born, 
it is deveſted, and that recovery defeated. So that it is not 
its veſting, and going to repreſentatives ſhall prevent deveſt- 
ing; which, though ſaid to be odi6us, is not unknown in 
the law: for it happens in every marriage- ſettlement al- 
moſt; as in the limitation to all and every child it veſts, 
and de veſts on the birth of other children. 


But ſuppoſing the firſt queſtion doubtful, the ſubſequent 
tranſactions are enough for the court to lay hold on from the 
family's ſettling this doubt; Lady Strangford being privy 
to deluniant's marriage had on foundation of this portion, 
and full conſideration given for it. That indeed will not 
bind the right of plaintiff then an infant: but yet, poſſeſſ- 
ed of all the family-eſtate, out of which his ſiſter has no- 
thing, it would be hard to reſort to the rigid right. Then 
a little evidence would be ſufficient to ſhew the plaintiff did 
not intend to have this : but he has acquieſced twenty years, 
and that not filently ; being the hand by which the intereſt _ 
was paid to his ſiſter and her huſband, and procured her 
to pay the compoſition. Where one perſuades another to 
buy an eſtate, on which he has a mortgage, he will be 
poſtponed. The only anſwer is, that plaintiff knew not 
his own right: that ſhould be proved. Ignorance of fact will 
excuſe, ignorance of law will not. The miſtake muſt ap- 
pear clearly, and be ſhewn how diſcovered. It will be = 


e- 
ſumed if he knew his right, he meant to give it to his ſiſtet 
out of natural affection. The fact he muſt know, and 


then will be preſumed to know the law. He muſt have 
known his family- ſettlement, that his ſiſter has thereby no 


portion. 


- 
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portion, and muſt have aſked how ſhe came entitled to that 
portion. The bill was but in 1749 ; and the court leans ex- 
tremely againſt demands after ſuch acquieſcence ; on which 
the court lays more or leſs ſtreſs, according to the natuie of 
the thing and circumſtances. 


Loxd CHANCELLOR. 


This is to be conſidered on two parts of the caſe. Firſt, 
on the conſtruction of the declaration of the truſt of the 
term: next, on the ſubſequent tranſactions, which are in- 
ſiſted on as a waiver or acquieſcence on part of the plain- 
tiff. 


The firſt is the principal ; it is material to determine the 
rights of the parties, admits of a large field of argument, 
and has been argued ſo as to take in a great variety of caſes / 
and determinations in this court. It 1s certain the head 
of portions, or any other proviſion for children, eſpecially 
younger children, admits of a greater variety of determina- 
tions here, and of judgment on circumſtances, than perhaps 
any other head; but in the preſent caſe it is not neceſſary 
to enter into all that. Though I cannot ſay this is abſolute- 
ly free from difficulty, yet, on the beſt conſideration and 
attenticn, I am of opinion, the-plaintiff is not entitled 
in equity to have this money raiſed for his benefit. As to 
the tirſt head of caſes relating to legacies by will out of the 
perſonal eſtate, and the rules of the eccleſiaſtical court in 
determinations of caſes on legacies, (which this court 
follows on legatory caſes) they are all inapplicable to the 
preſent, which has no relation to it; being a caſe ariſing 
not on a will, having nothing teſtamentary in it, but on a 
deed, on the truſt of: a term, the conſtruction and execution 
of it in this court. Next alſo, the rules laid down and eſta- 
bliſhed in this court as to ſums of 3 by way of portion 
or proviſion for children charged on land finking into the 
eſtate, theſe caſes and rules are not applicable; becauſe in 
reſpect of the preſent parties, and the rights they claim, I 
am of opinion, this muſt not be conſidered a ſum of money 
charged on land. As to that point wherever this queſtion 
has ariſen, it has been between the owner of the land and 
inheritance, and the perſon claiming the benefit of the 
charge; and in all 222 if the claimant of the money ybere , 
has died before the time of payment has come, or the con- charge finks 
tingency happened, it ſinks into the eſtate, in favour of the '7o the 
owner of the inheritance of that eſtate. But the ſubject 


matter of the preſent conſideration is a ſum of money _ 
mu 
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muſt in all events be raiſed out of the eſtate ; for if none. 
of the objects ſhould be in being, it ſhould not fink into the 
eſtate, but be raiſed for the executors of Lady Strangford, 
who had a power over this eſtate, and created the term: ſo 
that the conteſt is between perlons claiming the intereſt of 
this as chattel intereſt, and not with the owner of the in- 
heritance ſubject to the charge: this therefore is out of 
thoſe caſes. 


The queſtion then remaining is, when this ſum of 5500!, 
according to the terms ſhall abſolutely veſt to all intents and 
purpoſes ? Firſt, this I muſt obſerve (which is a material 
part of the caſe, and uſed as an argument on both ſides, but 
cannot be an argument for the plaintiff,) viz. that hure is 


1 Will. 448. no particular time mentioned in the deed, at which it is 
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Veſting not 
ſuſpended by 
power to ap- 
point. 


Ante, 26th 


Newember, 
1750. 


to veſt; not twenty-one or marriage; and that diſtinguiſhes 
it from Butler v. Duncomb; in which according to Peere 
Williams (where it is correctly reported) the veſting before 
the commencement arole from thoſe words, payable at twen- 
ty-one or marriage: but there being no ſuch words here, 
it is left at large, and muſt ariſe from conſtruction. The 
queſtion 1s then, at what time it is to veſt ? Four times 
may be mentioned for that: firſt, the time of the execution 
of the deed; for children ere in being at that time: ſe- 
condly, the time of commencement of the term in poſſeſh- 
on, the death of Lady Strangford : thirdly, the death of the 
father: fourthly, after the death of Lady Strangford and 
Elizabeth Audley, when the money was to be raiſed and 


paid. 


The plaintiff has ſuppoſed this could not poſſibly be veſted 
at any time before the death of the father by reaſon of the 
power of the father. Now I do not know that neceſſarily 
follows; for it might be taken to be veſted in ſome perſon 
or other ſubje& to his power of varying the proportions, 
it being to all the children, not to ſuch as he ſhould ap- 
point; for if it had been ſo, it would be neceſſarily ſuſpend- 
ed, and nothing could have veſted, till he had executed his 
power; which differs it from the late caſe of The Duke of 
Marlborough v. Lord Godolphin z therefore I do not ſec, 

though I give no abſolute opinion on it) that it neceſſarily 

llows that it is to be ſuſpended till the time of the death of 

the father: for his power would operate over it notwith- 
ſtanding. 


But can the time of veſting be abſolutely at. the time of 


| the execution of this deed ? There is one thing, the plain- 


tiff 's counſel have ſaid; which would make the 1 — 
; relate 


— _ 
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relate to that; for it is ſaid, that e/de/{ ſon means eldeſt in 

being at the time of making this deed: if ſo, why ſhould 

not alſo younger children relate to the execution of the deed ? 

Why ſhould one be confined thereto more than the other ? 

If then it is not to relate to that, the true conſtruction muſt 

be a continuing eldeſt ſon at ſome period of time running 

on farther. To conſtruc this to relate to the time of the 

execution of the deed, and to veſt then, would be abſurd, 

and plainly defeat the intent, which was to take in all the 

younger children of her daughter: but to ſhew the uncer- Nmit⁰ 

tainty of veſting in caſes of this kind, ſuppoſe more younger deveſting de 
children living than one, and it could have veſted, it would aer ocaa- 
be ſuhject to deveſt; and it is truly ſaid for defendant, that — 
in all limitations whether of real or perſonal eſtate, if it does 

veſt in the firſt born, on tbe birth of others it de veſts in or- 

der to anſwer purpoſes of families and intent pf the parties: 

and in Stevens v. Stevens, there was a great confuſion of that 741. 28. 
intereſt : and yet B. R. on a caſe made for that court held, 


it might be to anſwer the purpoſes and occaſions. 


As to the next time of veſting, the commencement of the 
term in poſſeſſion, was it to veſt in the children in being (209) 
a: that time? It is out of Butler v. Duncomb; becauſe in 
that caſe there was a particular time, twenty-one or mar- 
riage, which the court held neceſſary to compel the veſting 
at that time; nothing of which is in the preſent : but it 
would be a ſtrange conſtruction to ſay, it ſhould be abſolute- 
ly veſted to all intents, whenever the term 2 — 
commence by death of Lady Strang ford; for ſhe might 
have died in life of both father and mother: ſhould it veſt 
in the younger children at that time? Other younger chil- 
dren might be born afterward, who certainly ſhould not be 
excluded, but let in by deveſting : but ſhould any part of 
it be veſted at that time ? The conſequence would be con- 
trary to the intent of the parties: viz. that if any of thoſe 
younger children in being at time of commencement of 
the term had died in life of the father, the ſhare of that 
child would have gone to that father, who would have tak- 
en all perſonal rights veſted in that younger child: conſe - 
quently it would take out of the proviſion intended for the 
younger children, and give it tothe father ; which is ſtrong 
againſt conſtruing this abſolutely veſted at time of com- 
mencement. 


As to the third time, plaintiff inſiſts it ſhall abfolutely veſt 8 
in the younger children at time of death of the father, and „ de ind 
oy . Conſider the conſequence of that: the father 

ot. II. R | 


might 


for repreſen · 


. tative © 


child dying 
before he 
wantcd its 


direction to raiſe and pay (as it is here) and that it cannot 


(2 10), 
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might die leaving a wife and childrgn, ſome of them 
young; and if this was ſo abſolutely veſted in them, on the 
death of any of tender years, the mother muſt have ſhared 
with the ſurviving children, and the money would be raiſed 
tothe prejudice of the ſurvivors for benefit of the repreſen- 
tative. That would be contrary to Bruen v. Bruen, and to 
Tournay v. Tournoy, where no time was mentioned, yet as the 
child died before the time it could want a portion, and this 
was intended as a portion, it ſhould not be raiſed for the 
repreſentative of that child. This miſchief would happen, 
if it veſted at death of the father. 


As to the next point of time, contended for on the part 
of defendant, for the veſting when the money was to be 
raiſed ; and therefore compared to caſes of legacies, where 
there are no other words of gift or legatory words but the 


velt hetore, being a giit at that time only; now I think, 
there may he a good deal of inconvenience in ſaying, that 
ro no purpoſe or in no manner it ſhould veſt until that time; 
for if all the younger children had died in the life of la- 
beth Audley, who might have lived a good while, and it 
was never to veſt until then, it would have gone abſolutely 
to the eldeſt ſon; and though a younger child had marri- 
ed and wanted its portion ever ſo much, according to that 
doctrine that child would be entirely defeated of its portion 
and proviſion, though married and left children: nay that 
inconvenience might have fallen on defendant herſelf, for 
then if ſhe had died before Elizabeth Audley, and though 
her huſband relied on this portion, her family could have 
no benefit of it, and it would have gone to the elder 


fon. 


Then it is neceſſary for the court to take a middle way 
in the conſtruction of this declaration of truſt and in reſpeRt 
ot the veſting, if the court can find it out. I will ſay once 
for all, notwithflanding this is a voluntary proviſion for 
younger children by a grand mother, not by a father on mar- 
riage-ſettlement, yet I muſt conſtrue this proviſion as the 
court will do provifions by ſettlement on marriage of the 
father and mother of ſuch younger children ; for it was 
plainly ſo conſidered by the parties themſelves ; and with 
this view probably they truſted to her to making a proviſon 
for the younger children; and ſhe did it: but did it as a 


-parent providing for the younger children of her daughter, 


who were ſo nearly deſcended from herſelf: and a grand- 


mother in this court is often confidered as a parent. If then 


it is to receive the ſame conſtruction, what is the middle 
Wo, 
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way to avoid all the .inconveniencies and many abſurdities 

which would ariſe from conſtruing this money abſolutely 

veſted at any of theſe times? The ſame that was taken by 

Lord Cowper in Doleman v. Chadwick ; which is the true 

way to avoid them. It is a very ſtrong authority, and the 
arguments properly urged there; for it appears to have 

been liberally argued and fully conſidered as an authority by 

Lord Talbot; for he does not object to, or attempt to 
weaken it. Lord Coꝛuper went plainly on this: he found A latitude ef 
it eſtabliſhed by the precedents and authorities of this court, eee 
that the ws younger children had received a prodigious younger 
latitude of conſtruction to anſwer the occaſions of families cb:luren, 
and intent of the parties, V often conſtruing an eldeſt dauzh- 2 
ter to be a younger child: that is carrying the words very the family, 
much out of the natural into a foreign and remote ſenſe to ande not the 
anſwer the intent: and he found it determined, that an — 
only daughter, though not younger in compariſon with ty to coati- 
another, ſhould be conſidered as a younger child, where a je vt 
proviſion was made for the younger children and no other ment, —— 
proviſion, and the eſtate limited to go over; and there have ther the 
been caſes, where a younger ſon becoming an eldeſt under — che 
certain circumſtances has been conſidered as an eldeſt to ex- executed os 
clude him from the benefit of the portion, and therefore the at. 

rule laid down by Lord Harcourt in + Beal v. Beal has been, 

that younger children ſhall be conſidered ſuch, as do not 

take the eſtate, are not the head and repreſentative of the- 

family: Lord Cowper, having found this, from thence in- 

ferred a tacit condition, that the capacity of beinga younger 

n ſhould continue, until the time of payment came, and 

therefore made that determination, though the father had 

actually executed his power. Taking it in ab/iraHo merely 

as an execution of a power, it could not poſhbly be main- ( 21 1) 


{ tuned upon the general rules; for the rule of law is, that poser, vis 
- 
T 


_ a Ms. 4 LAKE 9 


) . X Alm. i 0. 


- wy DY a ©Y 


it a power is given to be executed, and is once executed in out revoca» 
life of the party, and no power of revocation reſerved, it n reſerv- 


cannot be revoked and executed anew + it was ſo held in —— = 
4 + Hele v. Band and other caſes: but the ground Lord Cowper to be rev u- 
- went on, was that the continuing of the capacity to the time bury 
- of the proviſion taking effect in point of payment, was a ; 
s tacit or implied condition going along with the appoint- 
h ment, Now ſuppoſe, the father had executed his power 
n in his life, appointing ſo much of this money to the plaintiff, 
4 o much to his ſiſter, and to the reſt if he had more chil- 
2 7 
. ® 2 Brown, 38. 4 kter though eldeſt held a younger child to take a le · 
n de en 17 Nen 4 . 

. 451, 487, . 

5 | Free. eta 47.2 1 Ab. 38. 8, c. » Burn, 1136 
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dren ; and afterward the plaintiff by the death of his elder 
brother in the father's life had become eldeſt ; and the fa- 


ther had exccuted a new appointment among thoſe, 


he thought, remained younger after that : that would 
have heen directly good within this authority of Doleman v. 
Chadwick; tor it is impoſſible to ſay, the firſt appoint- 
ment ſhould take place, and the ſecond not, conſiſtent with 


this authority; which has ſtood, and ſo far allowed in 


(212) 


J-rmyn v. Fellows. Now how does the preſent caſe differ 
trom that? For if this conſtruction of the power being exe- 
cuted ſub modo and the tacit condition is to be implied in the 
execution of the power, it muſt be implied in the direction 
in default of appointment, there being no difference be- 
tween the one and the other, the objects being the ſame : 
the younger children cannot be conſtrued to mean one thing 
in caſe of default of payment, and one thing in the execu- 
tion of the power: it muſt be the ſame meaning in both: it 
follows equally in the direction of what is to be done, and 
who 1s to take in default of execution. And though what 
Lord Cowfper did, looks like taking a great latitude, and 
ſtruck one at firſt, yet on conſideration it was a very rea- 
ſonable conſtruction, made to anſwer the intent of the par- 
ties and avoid inconveniencies and abſurdities, agreeable 
to the general grounds of the court in conſtruing the words 
vounger children, in which a great latitude is taken to an- 
ſwer the intent; for if Lady Strang ford, at the time of 
making this deed, had been aſked, if ſhe meant, that a 
younger ſon becoming an elder, and having the eſtate, 
ſhould have part of this, ſhe would have ſaid no. It was 
truly ſaid, that in modern ſettlements people have been 
ſo cautious as frequently to inſert a clauſe and condition, 
that if any one of the younger children, 2 for by the 
truſt of that term, came to be eldeſt, his ſhare of the portion 
ſhould go over exactly agreeable to the reaſoning of Lord 
Macclesfield in Butler v. Duncomb. This is very different 
from Lord Londonderry's caſe, which has been truly ſtated ; 
for there no conteſt was between him and his ſiſter, but be- 
tween him and his own eſtate, he having been a younger 
child at the death of his father, and now come to have the 
ſettled eſtate : there was no perſon before the court to op- 
poſc it: nor was it much argued. The court, on confide- 
ration that there had been many caſes, in which a man had 
come to be owner of an eſtate ſubject to a charge for the 
benefit of the ſame perſon, where the court conſidered the 
eſtate and the charge to be different things, and directed the 
charge to be raiſed for his benefit, did it in that caſe; 

particularly on this ground; that in the concluſion of the 
5 3 4. declaration 


in the Time of Lord Chancellor HARDWIekE. 


declaration of truſt of that term there were particular 
clauſes, on which the truſt thereof ſhould ceaſe, and this 
was none of them; and therefore, as there was none con- 
cernedto diſpute it, directed to be raiſed : but it may here- 
after perhaps be a queſtion between Lord Londonderry and 
his eldeſt ſon, if that ſon ſhould diſpute it. On the fiſt 
point therefore I am of opinion, that the conſtruction on the 
truſt of this term, according to the intent of the parties and 
the authority of Doleman v. Chadwick, is with the defen- 


dant, and I will repeat it again, what I principally rely is, 


as tothat caſe, that there is no ſound diſtinction between 
conſtruing that tacit condition of the continuance of the ca- 
pacity of a younger ſon in the execution of appointment of 
the power and in default thereol. 


But if this is ſtrong, the ſubſequent tranſactions are very 
material. As to the marriage ot defendant, the plaintiff be- 
ing then an infant, and not at all, as far as appears by the 
evidence, conuſant ef or encouraging it, nothing of that 
can bind him. It is an aggravation of the hardſhip of the 
caſe ; but if people miſtake their right, and accept a con- 
veyance, or ſecurity, or ſum of money with their eyes 
open, it cannot be helped. The plaintiff was then nine- 
teen years of age; and it he had been privy to the trapſaQtit 
on, unleſs he had been clearly ignorant of his right, it might 
have affected him; * for there are caſes, wherein an in- 
tant of nineteen years old was an iſſue in tail, and cagroſſed 
a mortgage-deed of that eſtate, the court held, that act 
would exclude him, and would not ſuffer him to diſpute 
that by reaſon of concealing his right. But the next tranſ- 
action is ſuch, as is a ſtrong affirmance of the right; for 
though it is a compoſition on the part of the * 
huſband with his father, it is a compoſition of the whole 
ſum; and the 3500/. exceeded the ſhare, the wife wou'd 
be entitled to upon the conſtruction contended for by the 
plaintiff. To have acted properly the plaintiff ſhould have 
acquainted her, that he had a demand on this ſum z hut it 
is ſworn, that at none of the times mentioned of thus tranſ- 
aAion or receipt of the intereſt the plaintiff inſiſted on this 
right. Poſſibly the plaintiff had been ignorant of his right : 
but to make any thing of that it ſhould have been pur in 
iſſue in the bill, and charged, that he was ignorant of h's 
right; and it would have been very material to have charg- 


® Vol. 30s, 461. 
Þ Infant bound by a fair and reaſonable marriage · ſettlemeut but the cove» 

Rants are not to be conſtrued too [triftly, 1 Brown, 152. - 
| , 


[Infants may 


be bound, if 


conulant of 
their right; 


as where te · 


nant in tail 
aged nine- 
teen in- 
groſſes a 
mortgage 


the eſtatę. 


(213) 


Caſe 65, 


\ 

Aunt of jus 

* 
teltate, 
Where no 
brother or 
ſiſter, wkes 
cal with 
Pepin and 
niece er 
* 4 98332 
22 29 r. 
Ontron, being 
(ns. 
t. E nd 
(t E7cc 


2 Wil. 344- 


CASES Argued and Determined 


ed, at what time the plaintiff came to the knowledge 
of this; which might have been very capable of proof, 
Nothing of that appears, but an acquieſcence, and receiv- 
ing the intereſt for his ſiſter. I make no farther uſe of 
this but as a corroborating circumſtance to ſtrengthen 
the opinion given before; which would have greatly 
weighed in turning the ſcale, if the firſt point was 
more doubttul: and really, if this matter had been prt 
in iſſue by the anſwer, I ſhould have diſmiſſed the bill 
with coſts : but not being ſo, the plaintiff had no opportu- 


nity to anſwer it, 


I determine it conſequently on the firſt point, on which 
there is difficulty, as admitted on all hands; therefore the 
bill muſt be dilmitled without coſts. 


| Lloyd verſus Tench, March 6, 1750-1. | 


At the Rolls. 


FE LIZ. BURKIN died inteſtate in 1748, never mar- 

ried, and having neither father, mother, brother, nor 
ſiſter: but ſhe left the plaintiff, daughter of her ſiſter, and 
the defendant William Philips, fon of her brother, and the 
defendant Sarab Barnard her aunt, who took out letters of 


aiminzſtiation to her. 


The conteſt was, between whom the reſidue of her per- 
jonal cate was diſtributable; whether in moieties between 
tha nephew and niece, or in thirds letting in the aunt for 
a lic? pet age AY 


Againſt the aunt was cited Stanly v. Stanly, 15 May, 
1729, where on a queſtion hetween the mother of inteſtate 
and the nephew and two nieces, all children of a deceaſed 
brother, L:rd Chancellor held they ſhould take with the 
mother. In Wallis v. Hodſon, T1740, Lord Chancellor held, 
a poſthumous child, born after inteſtate's death, ſhould be 
held a brother or fiſter of the inteſtate within the words of 
the St. 1 J. 2; which being a continuance of the St. C. 2 
muſt be conſtrued, as if the $7. C. 2. was repeated there» 
in. In Nelſon's Lex. Teflam. it is held, that children of 
brothers and ſiſters ſhall exclude all other collaterals, as un- 
cles and aunts ; which is the preſent caſe. The ſtatute di- 
rects a diſtribution to the next of kin and their repreſenta- 


tives, which muſt be in the deſcending line; to which re- 
preſentation 
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preſentation the ſtatute puts a period after brothers and ſiſters 
children. 


Fr the aunt. Stanly v. Stanly depending on the con- 
ſtruion of the Sr, J. 2; which was merely introductive 
of a new law, putting the mother on a par with brothers and 
filters. Wallis v. Helſon was ſo held, becauſe ſuch child 
has been always looked on as a child in being, ſo as always 
to take under the Statute of Diſtribution ſo on the city- 
cuſtom an infant in Ventre is looked on as a child, who 
takes a ſhare. The contending parties are all equally of 
kin to the inteſtate, being all in the third degree. If no 
brother or ſiſter remains alive, but all leave children, 
they all take per capita - but where one brother or filter is 


living, always a diſtribution in ſfirper. 


Sir Fobn Strange, having taken time to conſider, now 
gave his decrec. 


Some things are ſo clear, they need only be mentioned: 
as firſt in all queſtions of the Sc. of Diſtribution * the rule to 
go by in computing the degrees of proximity of blood muſt 
be taken from the civil law ; and on this ground and foun- 
dition ſtand all the caſes which have come in judgment 
fince the $7. of Diſtribution either at law or in this court. 
Next that, computing the degrees in this cale by the rule 
of the civil law, the three contending parties ſtand in equal 
degree as next of kin to the inteſtate, viz. each in a third 
degree; and the computation mult be in this manner: as 
to the aunt, the father is one degree, the grand-father a 
ſecond, and the aunt a third: ſo as to the nephews and 
nieces the father is one, the brother two, and nephew and 
niece in the third degree. Standing therefore in this light, 
obſerve, what direction the ſtatute has given to the inteſtacy 
in 1 „under the words of which the aunt, nephew, 
and nicce, being in equal degree to the inteſtate, will be 
intitled to an equal'ſhare, unleſs by any conſtruction put on 
this act, applicable to the preſent caſe the court is warrant- 
ed to depart from the expreſs words, and exclude the aunt : 
but for this no ſufficient reaſon is offered. This was treated 
as a new cafe, never judicially before the court ; and as 
ſuch arguments are drawn'from determinations made in 
other caſes on the ſtatute : but I have found, that in more 
inſtances than one the very point in queſtion has been before 
the court, and determined in favour of the uncles andaunts, 
admitted to an equal diſtribution with nephews and nieces. 


® ; Vol. f 
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The firſt caſe is Page v. Co, Rolls, 24 Jones 1742 ; for 
which the R-gifter has been ſearched, Lib. B. fol. 3323 
where Samuel Davis died inteſtate in 1729, without iſſue, 

leaving a widow, an uncle, and two nieces: the nicces 
brought a bill, infiſting they were intitled to a diſtribution 
as next of kin excluſive of the uncle. The uncle by his 


anſwer inſiſted, he was intitled in equal degree with them, 


and had libelled in the Eccleſiaſtical court againſt the widow 
and adminiſtratrix, who brought a bill for an injunction 
therefore and to have the account taken. An injunction 
had been granted ; and at the hearing the only 5 was 
(tor it was agreed, the widow was intitled to a moiety,) 
whether the other moicty ſhould go to the nieces as next of 
kin, and exclude the uncle, or that the uncle ſhould have 
an equal ſhare with them. It was held by the Maſter of the 
Rolls, that clearly the nieces and uncle are in equal degree 
of kin, each in a third degree from the inteſtate comput- 
ing according to the rules of the Civil law, to the common 
anceſtor ; the father one, grand-father two, and the uncle 
the third; ſo the father one, brother two, and the nieces 
third; and that the nieces, taking as next of kin under the 
(2 [ 5) ſtatute, take hr capita, and never fer Cuche jure repre- 
ſentationis + which is a full authority in favour of the aunt, 
and anſwers the argument uſed for the nephew and niece, 
which was attempted under the admiſſion of repreſentation 
among collaterals of brothers and fiſters children to draw 
up to a repreſentation of the parent: but it is now ſettled, 
that though the children of one brother ſtand in place of the 
parent, in ſbaring with the other brother, and take per 
ſtirpes, yet if no brother is alive, that repreſentation in lace 
Farentis is at an end. Walſh v. Walſb, Eg. Ab. 249, and 
Prec. Ch. 54, among ſeveral other caſes. Another caſe ex- 
preſsly in point was Durant v. Preſtwood, 30 June, 1738, 
Regiſter A. 161, where the conteſt was between an aunt 
and uncle and nephew and niece ; Lord Chancellor ® held, 
all ſhould come in equally for a ſhare in the diſtribution.— 
G. andmo- Aiter two ſuch authorities this queſtion is at peace: 
e could I entertain a doubt in my own mind (which do not) 
being ia e. I ſhould think myſelf bound thereby fare deciſis. In the 
cond det oe; great debate between a grand-mother and, aunt, Blackbs- 
great-grand- rough v. Davies. Sal. 251, and Woodruff v. Winkworth, 
quaily with P. C. 527, 593. Eq. Ab. 249, it was determined. in fa- 
aunt inthird vour of the grand-mother againſt the aunt, not becauſe the 
yer. one was in the direct aſcending line, and the other in the 
collatcral only, but becauſe not in equal degree; the grand- 


* 1 Wan. 25, $95. 3 Wms. 50. 1 Atk. 454. 
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mother ſtanding in the ſecond degree to the inteſtate, be- 
tween whom and the parent there is but one degree, and 
between that parent and grand- mother another, which 
makes but two: but to reach the aunt there muſt be ano- 
ther degree from the grand- mother to her, and ſo not in 
equal degree: but had the aunt ſtood in competition with 
the great grand- mother, it would be otherwiſe: for the 
aunt being in the third degree, and there being a neceſſity 
to add another degree from the grand- mother to the great- 
grand- mother, that places her as remote as the aunt, and 
therefore equal. Mentney v. Petit, P. C. 593. In the 
particular queſtion between the uncle and nephew, Domat 
indeed 1 Vol. 666. declares for the nephew: but owns, that 
others have thought the contrary, and that this is the rule 
only, where there are brothers to the deceaſed living, and 
excludes the uncle: but where there is only an uncle and 
nephew (which is the preſent caſe) they ought to ſucceed 
together, and that the ſucceſſion is ſo regulated in fome 
places: This is agreeable to the opinion before, that all 
claim per capita. This is not the caſe of a brother or ſiſter 
to the inteſtate, but of the children of the brothers or 
fiſters, where there is no brother to bring up the iſſue of 
the other to a repreſentation, but all ſtand in a proper de- 
gree, and take per capita, not per flirpe:, merely becauſe 
they do not ſtand in light of repreſentation. If there is one 
brother living and another has [ef children, however many, 
they take but a moiety with the brother: but if that bro- 
ther had been dead, all in the ſame line of equality take per 
capita. I am therefore of opinion to adhere to the words of 
the ſtatute, which ſay, it ſhall go to the next of kin in 
equal degree, and to the above expreſs determination. The 
clear reſidue therefore of the inteſtate's perſonal eſtate ought 
to be divided into thirds, 


Hampſhire verſus Peirce, March 7, 1750-1. 
At the Rolls. 


Whers ne 
drothc- or 
filter o inte- 
ſtate, ne- 
phews fer 
captta ; us 
therwiſe per 
fir pes. 
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Caſe 68. 


ANNE DAF. 1 two legacies, one of pyrel evi- 


100. the other 
direct, limit and appoint 100/. other part of the ſaid 
** truſt-money, to be paid by my truſtees to the four chil- 


«c 


months after my deceaſe equally to be divided between 
them: if any or either of them ſhould happen to die un- 


* 1 Vol. 231, | 
ec der 


tradi. 


300/. in this manner, ** I give, denceadmit- 
ted to ex- 

plain « will, 
where 


** dren of my late couſin Elizabeth Bamfield within fix doubttal ; 
not to con- 


——C  —— : — —˙— — ̃ͤ — — 
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«« der twenty-one or unmarried, their ſhare or ſhares ſhall 
«© go to the ſurvivors of them.” | 


| As on le- The other legacy, which came at a great diſtance from 


pacy tothe the former was worded thus: “ further give, limit, and 
tour children <6 - il . 
© B. and al. © appoint unto the children of my late couſin Elizabeth . 


terward anos $6 Bamfield the ſum of 300/,” 


ther to the 


om „B. At the time of making the will the fituation of Eli. 
nts Zabeth Bamfield was this: by 2 former huſhand Paddhooms, 
children by ſhe had two children, the preſent defendant Milliam and 
the Te the wife of the prefent plaintiff : ſhe married Bamfield, by 
by a lecond; Whom ſhe had four children, who were living at the time of 


— to death of the teſtatrix. 
rt bei, Defendants inſiſted on reading parol evidenee to ſhew, 
the tour laſt teſtatrix meant the four children by the laſt huſband Bam- 
13 not field; as having been often admitted in ſuch caſes; as where 
#ther legacy, teſtator gives 1000. owing to him by J. S. it has been ad- 
mitted to ſne w, it was the 100/. owing by J. N. JI. S. ow- 
ing him nothing: ſo, where a legacy is greater than a 
debt, to ſne it was not in ſat isfaction of a debt: and it is 
2 to reſort thereto here to aſcertain that, which is 


doubtful. 


E con. There are undoubtedly cafes, where parol evi- 
dence has been admitted to explain whether teſtator deſigned 
the particular thing, as in the in{tances mentioned: but 
wherever it relates to letting in evidence whether this or 
that perſon was meant, it has been admitted only in the 
ſingle inſtance of a legacy to his ſon Jobn, having two of 
the name. That was a great while held void for uncer- 
tainty: but courts of juſtice, leaning againſt that, let in 

rticular evidence to ſhew, which teſtator meant: but it 
is confined to that. In Caſtleton v. Turner, 27 Fuly, 1745» 
teſtator had made diſpoſitions in his will to ſeveral, and but 

( 21 7) two women mentioned throughout the whole will, his wife 
and niece, and then he deviſed a particular eſtate 0 ber for 

and during her natural life. The queſtion was, whether 

parol evidence ſhould be admitted to ſhew which of the two 

was meant? It ſeemed to come as near the other eaſes as 

could be, yet Lord Chancellor would not receive. it, 'think- 

ing it an attempt contrary to the principles of the court, 

becauſe it would tend to put it in the power of witneſles to 

make wills for teſtators; and held, that, though br was a 

telative term, it related to the wife upon the ground, that 


throughout the will in other places her ſeemed to relate 
to 


* 
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ro the wife: hut expreſsly excluded the letting in ex- 
trinhc evidence to explain the will, which would occafion 
uncert :inty, [caving it to the expoſition of a ſervant, and 
then there would be no knowing where things would end. 
"The ftatute of frauds is clear, that an expreſs will in writ- 
ing ſhall not be ſet aſide but by ſome other inſtrument in 
writing. 


Sir Jobn Strange. 


Theſe two parts of the caſe fall under a quite different 
conſideration. The diſtinction as to admitting parol evi- 
dence I have always taken to be, that in no inſtance ir ſhall be 
admitted in contradiction to the words of the will; but if words 
of the will are doubtful and ambiguous, and unleſs ſome rea- 
ſonable light is let into determine that, the will will fall to the 
ground, any thing to explain, not to contradict, thewiltis al- 
ways admitted. So it is in the caſe of having two ſons of the 
ſame name; what is gone upon that as well as all the caſes ; 
it being doubtful there which teſtator meant; and therefore, 
when admitted in that caſe, it is not to contradict the words 
of the will, but to let in light ſo far agreeable to the words 
as to enable the court to ſupport the act done. As to the 
100/. legacy: it is agreed, ſhe had fix children; and it is 
not material whether they were by one huſband or the other: 
but however that would be a proper ground to admit an ex- 
planation of this, what were the four children meant ; for 
that does not contradict the will, but determines, which of 
the four children are to have that benefit. But as to the 
300/. whether the evidence goes to that or not, I will not 
give weight to it; for there the deviſe is ſo expreſſed as to take 
in the whole of the children. Whatever her intention 
might be, is another queſtion: I cannot go out of the will 
to admit it. The court has gone by the diſtinction before 
mentioned, and always cautiouſly admitted it: but as to 
the ſecond legacy it would contradict the will. Had I been 
aware of this queſtion, I could have mentioned caſes : but 
remember one, where the executor made in a will was 
* My nephew Robert N;“ inthe engroſſment they had 
made it Nune. I am not certain, whether it was real eſtate 
or no *: but there evidence was admitted, and on that he 
was declared to be the perſon. That was ſtronger than 
this; and it would hardly have done, if it had not been 
for the relative words my nepbew; it appearing that he 
was his nephew, and that he had no ſuch nephew as Ro- 


Said at the bar, that the rule was the ſame, 22 
1 
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hert Nune. "Therefore let it be admitted : but I will not 
give weight to it on the laſt legacy. 


The evidence being read, his honour delivered his opi- 
nion. 


As to the 100 which is an abſolute bequeſt, the plaintiff 
inſiſts, it is not deviſible between the four children, Elixa- 
beth Bamſield had by her ſecond huſband ; but that, as ſte, 
who is the perſon named and no notice taken of the huſband, 
had fix children, the word four ought to be rejected, and 
conſequently the two children by the former huſband let in 
with the four by the ſecond: to prove which, ſtreſs is laid 
on the expreſſion the four children. IT own, I ſhould have 
had ſome doubt on this part of the caſe, if it did not ſo en- 
tirely correſpond with the circumſtances and ſituation of 
the family at that time. Here were not fix children by one 
and the ſame huſband, as it was in Tomkins v. Tomkins, but 
two broods of children by different huſbands; therefore it 
was natural in pointing out the number to underſtand her 
pointing out that particular brood of number four; and fo 
there 1s not that uncertainty, as if all the children had been 
by the ſame huſband : but as there is ſome unce:tainty, I 
have admitted the going into evidence to explain the intent 
of the teſtatrix in the expreſſion tbe four, but excluded it 
a» to the other legacy. The evidence laid before the court 
a» to that is, that a woman ſervant was ſent with infſtruc- 
tions to ſome perſon to draw the will: but lay little ſtreſs 


on that : but he ſays, that the teſtatrix declared, (and that 


more than once, tor ſhe declared it before the ſending the 
instructions) that ſhe had provided for Mrs. Bamfie/7's four 
children. Now though the expreſſion in the will might take 
thoſe by the firſt as well as the ſecond huſband, yet this 
(which [ think, is proper evidence) ſhews plainly, that her 
declaration was the four children of Mr. Bamfeld, thoſe he 
had by this wife; which explains, what ſhe meant by tbe 
Four children: but ſhe alſo puts a negative on the other two, 
i11ying that ſhe would not give to the others being the Pod- 
alecombs, any thing, becaule their own father had given them 
a good fortune. So that taking this on the face ofthe will, 
in which alſo the circumftances of the family muſt be taken 
altogether, it appears clearly, that the four children by the 
ſecond huſband were thoſe meant to ſhare this 1000, 
Though no very great ſtreſs is to be laid on that clauſe of 
ſurvivor, yet in a caſe of this nature ſome argument may be 
drawn from thence. The four children by Bamfeld were 
all minors : the two children by Peddlecomb were both of 

. age 
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age at that time. The teſtatrix put the caſe ſo as to take in 
the polſihility, that any one of the four might dic under 
twenty-one, which the other two then could not. I ground 
myſelt much upon that correſponding ſo exactly with the 
number mentioned here: nor is there room to think, the 
teſtatrix did not know the number of children Elizabeth 
Banfield had by her huſband. So that the plaintiff or her 
brother have no ſhare as to that legacy of 1000. 


The other legacy ſtands on a very different foundation; 
and I cannot be warranted, (whatever one might ſuggeſt 
to ones ſelf to be the intent) to depart trom the words of the 
will, the taking in beyond diſpute all the children of Elixa- 
beth Bamfield ; ſo that I cannot conſtrue it reſtrictive to the 
four ; for which there might have been a foundation, had 
there been anv words of reference of any ſort to thoſe four 
children provided for by the 100/. but there are none 
throughout. Had this followed immediately after the 100/. 
legacy, and no other uſe had been made of the word further 
throughout this will, than what 1s contended for by the de- 
fendants, there might have been ſome room — y to have 
reſtrained it: but it is at a great diſtance. It 
expreſſion in every will, being an inchoation of a new de- 
viſe, having no reference, as wrote in a diſtin& paragraph, 
and introduced with the word tem. It is not to the fail 
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is a common 


children; which might reſtrain it to the four: but it muſt 


be conſtrued all the children. It is material, that where telſ- 
tatrix means to give to the ſame perſon more than ſhe has 
given before, ſhe has uſed the word ſaid; which ſhews, ſhe 
meant not to reſtrain this tothe ſame objects, to whom the 
100/. was given, by not uſing the ſame expreſſion: nor is 
any ſtreſs to be laid upon her calling her by the name of 
Bamfiell. It is dangerous in queſtions of this nature to 
depart from the plain words of the will, or admit any evi- 
dence to contradiQ them. therefore I admitted the evidence 
as to 100/. but would not apply it to the latter part; in the 
other it being explanatory, in this contradictory. It is ſaid 
indeed, that the evidence read is adapted to defeat the 
plaintiffs demand as to both legacies. It may be fo 
meant by the party: but it 1s the duty of the court to 
diſtribute and divide; to regard it ſo far as it is apt and le- 
8 where not ſo, it is not binding on the court as to 
that. ö 


The bill therefore muſt be diſmiſſed as to the 1001. 


® Ante 28. 2 Vol. 231. 2 Was. 160. 
Dixon 


Caſe 66. 


Evidence. 


epoſition 
of one de- 
fendint not 
read for an- 
ther, as con- 
cerned in in- 
tereſt, an Jas 
decre- 
might be 
againſt him. 
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Dixon verſus Parker, Morcb 8, 1750. | 


A QUESTION aroſe on a point of evidence, whe- 

ther the depoſition of Fobn Garland, one of the de- 
fendants, could be admitted to be read as evidence on part 
of the other defendant Parker. : 


The whole of it aroſe upon ar agreement between 
Gorland and the plaintiff, reduced into articles in writing 
under their hands and ſeals ; which was for the ſale of plain- 
tiff 's eſtate to defendant Parker for 300. but the covenant 
was by Garland with the plaintiff, and Garland was the per- 
ſon bound in the penalty for performance. 


The bill charged, that there was a draught of a defea- 
ſance made, intended to be executed: but that by contri- 
vance and management of Garland it was not executed at 
the ſame time with the deeds, but put off to another time; 
and that Garland, having got the abſolute conveyance, 
would not let the defeaſance be executed. 


Fer defendant Parker in ſupport of the evidence. Garland's 
being a party is no ohjeQtion fo his depoſition, if not con- 
cerned in intereſt. It appears by agreement in writing, he 
acted only as agent or land ſteward for Parker, deſcribing 
himſelf as ſuch ; and therefore to be conſidered merely as a 
broker for him, and not at all intereſted. The conveyances 
are to Parker, in whoſe behalf the contract was. No de- 
cree can be made againſt Garland on the merits, and then 
there can be none againſt him for coſts; for one can never 
come here to pray a decree for coſts only, no more than he 
can come into this court to pray a fine. This was fully 
confidered by your Lordſhip in the caſe of the r ns 
charged on John Cheſhire and his Lady, where ſhe was of- 
fered to be examined as a witneſs: firſt her being a defen- 
dant was held no objection; for even a court of law allows a 
defendant's being a witneſs: it was next objected, that 
ſhe might be ſubject to coſts, if the fraud was proved; but 
the court held, ſhe had no eſtate in her, nor was ſhe con- 
cerned in intereſt, and therefore her evidence was read. 
Then it is very extraordinary and dangerous, if a man's. 
ſervant or agent cannot be examined as a witneſs for him 


This is like the caſe of a broker or Blackwell Hall factor L 


* i Wrns. 289. 3 Wms. 161. 2 Alk. 229. 3 Alk. 96, 604. 1n theſe 
caſes a bare truſtee is held a good witneſs but not an executor in truſt, as he is 
liable to be ſued and to anſwer coſts ; vide Douglas, 134. wh 
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who, if they ſell goods or ſtock, even without naming their 
principal, yet an action may be brought in name of the 
principal; and that broker or factor may he examined as a 
witneſs. Otherwiſe people would be ſtript of their evidence 3 
which will be the caſe here, if the court ptevents this being 
read. Though Garland has himſelf examined ſeveral wit- 
neſſes, that is his own act, and is not to prejudice the party, 
who would call him. | 


Lord Chancellor ſeemed to be very clear, that a defendant, 
ſo circumſtanc d as this was, was never ſuffered to he read: 
but there being no other evidence relating to the tranſaction 
oi the contract, which made it of ſo great conſequence to 
defendant Parker, and it being very much preſſed, and the 
caſe of Lady Cheſbire inſiſted upon, ſaid, he would look 
into it; andthe next day gave his opinion. 


Conſidering the nature of this caſe, and that the only 
evidence of fraud and impoſition, ſuch as it is, is againſt the On obje&tion 
defendant Garland, it would be pretty wonderful, if he to compe- 
could be read as a witneſs in thecauſe : but that however — abby 
muſt be determined by the rules of law: if according to I ts 
them he ought to he read, it muſt be ſo. The queſtion is, read and ſet 
whether the objection made, goes to his competency or cre- 2 
dit; for if to his credit, it muſt he read, and left to the con- 
ſideration of the court on the whole evidence of the caſe; ) 
but not at all if it goes to his competency ? Whether it is a (2 217 
good objection as to his competency, depends on two 
things; firſt the concern or intereſt he appears to have in 
this cwuſe and contract; and next his being a defendant 
now before the court and concerned in the event of the 
ſuit. As to the firſt, all the ſubſequent tranſactions ariſe 
out of this contract; and whether that was fairly obtained, 
and all the ſubſequent tranſactions fairly and properly found- 
ed on it, is the queſtion. Taking it out of that propoſition 
put for the defendant, that Garland was not at all intereſted, 
and that it would be extraordinary, if one's agent might 
not be examined as a witneſs for him, it is extraordinarv 
to be ſure : but conſider, how it ſtands. If any remedy 
was to be taken either at law or equity (and the rule is the 
lame here as at law on the articles) it could not be main- 
tained for or againit Parker but if the plaintiff inſiſted on 
a performance, he muſt have brought an action of cove- 
nant for non- performance againſt Garland : he could not 
againſt Parker, if he proceeded for the penalty: it muſt be 
by action of debt for that penalty againſt Garland: and if 
the agreement has not been rightly performed, that action 

| for 
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for the penalty, I ain of opinion, may be now brought 
againſt Garland. This ſhews, that notwithſtanding he has 
deſcribed himſelf as agent or land- ſteward for Parker, that 
differs it noi at all as to this contract, it is his contract; and 
in my opinion Parker was not bound to indemnity him upon 


 Purker's own anſwer; which anſwer is, that the propoſal 


Broker or 
ſactor, not 
naming pri 
cipal may be 
examined on 
action in 
name of 
principal: 
but ſingly on 
trade. 

If principal 
i* declared, 
action mult 
be agaiuſt 
Amn. 


(222) 


Broker or 
tac tor muſt 
act for ano- 
ther at the 
very time: 
no ſubſe- 
quent con- 
lent or 
agreement 
wilt do. 


was for a loan, and not at all for a purchaſe; and that no 
authority was given to Garland to purchaſe the land for 
Parker, the general authority relating to a loan; and there- 
fore, if after Garland had contracted for a purchaſe (as is in- 
ſiſted on; with the plaintiff, if Parker had ſaid, he would 
not be bound hy this, and would not take the purchaſe, he 
might have done ſo. Then it is really a contract by Gar- 
land, taking upon him indeed to act for Parker, but with- 

out authority as to this. It is compared to the caſe ofa 
broker or Blackwell Hall factor. I agree, that, which is in- 
fiſted on, is allowed; but it is with jealouſy allowed, and 
with great inquiſitiveneſs by the court as to the circum- 
ſtances. It is allowed from the regard to trade and 
commerce, ſingly on that ground; for there is ſome danger 
in allowing it: but that is not at all like this caſe. It ſuch 
broker or factor at the time of making the - bargain de- 
clares his principal, no action can be brought againſt the 
broker or factor; for that was notice to the party, that he 
ated as broker or factor; and the action muſt be brought 
againſt the principal, if he declared him at the time. Now 
though Garland did declare his principal here, no action 
could be brought againſt Parker becauſe the contract 
is of ſuch a nature, as it could not be endured, it con- 
cerning lands and tenements, &c. and there is another dif- 
ference from the circumſtances ot this fact, that Parker hav- 
ing in his anſwer expreſsly ſaid, that the notice to him was 
concerning a loan, not a purchaſe, and the direction given 
that he would act as for a loan, it is only the ſubſequent ta- 
tification of Parker afterward that can charge him. That 
is not the caſe of the factor or broker, who if he ſells cloth or 
ſtock without declaring his principal, in his own name, the 
action might be brought in the name of that other perſon : 
but if he did not act for him at that time, no ſubſequent act 
could charge him: for that would be a parol 83 aſſign- 
ing that choſe in adtion to another perſon, which he could not 
do: and therefore he muſt a& concerning the goods of ano- 
ther perſon at the very time of the tranſaction, otherwiſe no 
ſubſequent conſent or agreement ofthat other perſon can en- 
title him to bring, or ſubje& him to, an action upon it. 
On that ground therefore Garland is not a competent wit- 


neſs. But there is another head; as he is a defendant — 
the 
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the cauſe: and though on the firſt ground the rules of law 

and equity are the ſame, yet on this they differ. Where 
thereis a defendant in this court, if notwithſtanding that he Where the 
is not concerned in intereſt, cither ſide may examine him —— 
as a witneſs; and therefore the plaintiff, though he has as to evi- 
made a perſon defendant, whom he wants to examine as a nes 5 
witneſs, may on a ſuggeſtion that he is not concerned in — _ 
intereit; obtain an order tor it, ſaving juſt exceptions ; and they differ. 
ſo may a co-detendant. As to the plaintiff 's examin- — 
ing, the rule of this court goes farther than the law does ; — 5 
for by the law no plaintiff can examine a defendant as a mine « de- 
witnels ; as was ſolemnly determined by B. &. in a caſe, “ — 
when Jrevor was Attorney General, on a trial at bar of a equity may; 
libel publiſhed at Briſtal, where ſeveral defendants were but co. de- 
made, andthe Attorney General could not make out his caſc — 
without examining ſome of thoſe defendants brought before iz — 
the court. Holt C. J. would not let the crown do that, ä = 
though, he ſaid, they might be examined for eo-defendants, £2" © 
but that the crown could not: the Attorney General there- and not ia- 
upon entered a noſi proſequi at the bar, and on that examin- (reve 

ed them as witneſſes ; which ſhews, the rule of this court — 
and of law differs as to that: but as to co-defendants ex- v. 17cl.) 
amining it is much the ſame; for there if in ations on torts 

(which are always ſeveral? ſeveral defendants are made, 

(however they are made defendants, whether with a fimul 

tum or otherwiſe) if the plaintiffgives no material evidence 

againſt them, the other defendant may examine as witneſſes 

upon that ground, that the plaintiff by making unneceſſary 
defendants is not to ſtreighten defendants in point of evi- 

dznc:: and ſo it may be done by order in th s court, ſav- 

ing juſt exceptions. But that is in a caſe and upon a ſug- 

geltion, that the defendant, whom they would examine, is 

not concerned in intereſt in the cauſe: which brings it 

to the queſtion, whether Garland is ſo concerned ? It is 

inſiſted, that he is not, for that it is a contract in behalf of, 

and the conveyances are to, Parker; and there could 

he n> deerce againſt Garland; and if no decree could ; 
be againſt him on the merits, there could be no de- (2 23) 
cree tor eoſts, for one can never come here to pray a de- 

cree for coſts only. I do not know, whether that is ſtrialy Vheth<rone 


lo: but I will take it for granted to he ſo : but there may — 


be a decree in this court againſt Garland the tranſactor. decree for 
Where bills are to ſet aſide conveyances, there may be a , N 
decree not only to convey, but that deeds and writings be 

delivered up, if the merits of the caſe are ſtrong enough, 

2 to which I give no * now ;) and that decree may 


made againſt Garls 
Vol. "A 


| 
If Parker was likely to abſeond ; | 
S (nat | 
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(not that I ſay, there is any probability of that) the decree 
would be againſt Garland to procure the a& to be done. 
Where deeds are obtained by fraud and ill practice, and 
the legal eſtate is placed ina third perſon, a decree has been 
againit that third perſon to procure the act to be done. 
Suppoſe Parker, in whom the eſtate veſted by theſe deeds, 
had been out of the kingdom, and Carland only here, the 
plaintiff could have brought a bill againſt Garland upon the 
cquity it is now brought for, (provided he proved it) on a 
ſuggeſtion that Parker was out of the kingdom, and there- 
fore could not be brought before the court; and he might 
have a decree againſt Garland only for this relief, he now 
ſeeks, as the perſon who tranſacted the whole: ſo that as 
there was a plain method for a deefce againſt him, it can- 
not be ſaid, there could be no decree againſt him on the 
merits, and therefore no coſts could be decreed againſt him. 
But the great objection was on the caſe of Coton v. Luttgrel; 
and if it had not been for the citing that caſe, (all the cir- 
cumſtances of which J did not remember), I ſhauld not 
have reſerved this point to this day. It was heard before 
me on 6 June, 1738 ; and it was a bill againſt Mr. Lutterel 
and his wife, the half fiſter of the deceaſed Mr. Czton, 


(whoſe ſettlement was in queſtion) and againſt Sir 7 


. Cheſhire and his wife, (but this was after Sir Fobn's death) 
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to be relieved againſt a ſettlement made by Mr. Coton, 
which was ſuggeſted to be obtained by fraud, impoſition, 
and menaces on him, and to have a reconveyance and ac- 
count of profits. There was a great deal of evidence in the 
cauſe 3 and one part was endeavoured to be fixed on Lady 
Cheſhire, who was alſo made a defendant, that ſhe was aunt 
to Mr. Coton, uſed to come to his chambers in the temple, 
and had threatened and menaced him to make ſuch a ſet- 
tlement, and under that terror he had done it, which he was 
afterward very ſorry for. It was ſworn in the depoſition of 
Haws and of Nelſon, that they were at his chambers, when 
Lady Cheſhire came up ſtairs, and wanted to ſpeak with 
him; whereupon he bid them go into an adjoining room, 
where they ſtaid, andoverheard the converſation ; the efſed 
of which they put down in writing in a paper, and ſwore to 
this particular paper, which did contain ſeveral extravagant 
things, ſuch as threats by her, particularly that ſhe had found 
a flaw in his title, which ſne would diſcover, if he would not 
comply. Before this cauſe was heard, a diſcovery was 
made relating to bad practice, which was heard before me 
on motion to ſuppreſs the depoſition and commit the per- 
ſons ; and upon that I was of opinion, that Haws had been 
guilty of grols abuſe, that this paper was a dreſſed up =_ 
. : A 
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after the tranſaction, and by eombination, and Haws was 
ordered to ſtand committed: but he fled. As to Nelſon the 
ſame imputation was on his depoſition, as it was to ſup- 


port the ſame paper: but he was not ordefed to ſtand com- 


mitted; and I refuſed to ſuppreſs the depoſition: but this 
ſtood over to the hearing of the cauſe, and theſe two depoſi- 
tions were read. When the defendants came to make their 
defence, they read the depofition of Guidot, clerk to Sir 
Jebn Cbeſbire; who gave a cleat, diſtin account of the 
inſtructions he received from Mr. Coton, Lady Cheſbire not 
being by, and Sir Jobn only conſulted in it as counſel : 
theſe inſtructions were repeated, and a great interval 
of time and conſideration taken: and a ſubſcribing 
witneſs was alſo examined and read. After reading 
this and entering into the conſideration of the objection 
to the depoſition of Hau and Nelſon the queſtion was; 
whether the depoſition of Sir Jobn and Lady Cheſhire 
ought to be read 91 was of opinion, it ought; for neither 
of them were parties to the deed z no decree could be made 
againſt them; and I was of opinion, that on all the circum - 
ſtances there was no material evidence againſt either. 
There was no pretence againſt Sir Fobn ; and the court 
could not lay weight on that evidence. In a caſe where 
co-defendants examine, the queſtion is not, whether any 
Scintilla of evidence is given, but whether material evi- 
dence, ſuch as the court or a jury would lay weight on? So 
here the office of judge and jury is veſted in this court on 
hearing the cauſe; and if the court thinks there is no ma- 
terial evidence againſt that defendant from the nature of 
the fact affecting him, or from the credit of the witneſs who 
has ſworn it, he will be read: otherwiſe the defendant 
would be cut off from having the benefit of his witneſs 
merely from the ill practice of the other fide. But anothet 
circumſtance makes this different from that caſe. No cvi- 
dence was examined there on behalf of Sir Jobn and bis 
Lady; but here Garland has examined ſeveral witn:ſles, 
and fo far has judged himſelf concerned in intereſt: then 
it cannot be ſaid, that he is not ſo. If there appeared any 
colluſion between the plaintiff and Garland, it is true, that 
would not prejudice the party who would call him; or if 
there was any ground to ſuſpect it, I ſhould be of opinion, 
tnat notwithſtanding his examining witneſſes he ſhould be 
read. But there is no ſuch ground; far from it: it is the 
joint detence of Garland and Parker, and ſome of the de- 
PPlitions on the part of Parker cannot be made complete 
"Ithout reading the depoſitions on the part of Garland. It is 
clear, there never was an inſtance in this court of ſuch a de- 
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fendant being examined as a witneſs ; therefore he is not 
to be read. | | 


But really there are ſeveral circumſtances in this caſe 
(225) having the appearance of hardſhip. On Parker there is 
no imputation ; it ſeems to be the act of his ſteward. But 

the bill is not adapted in this caſe, but to another; charg- 

ing expreſsly that there was a preparation, not an execu- 

tion, of a defcaſance, which was taken into the cuſtody of 

Garland, who hindered the execution; and on that head 

is the relief prayed 5 which would make it the caſe of a 
mortgage with defcaſance, as the old _ of tranſaQing 

was. It is determined on the ſtatute of frauds, that if a 

i defence mortgage is intended by anabſolute conveyance in one deed, 
to mortgage and a defeaſance making it redeemable in another; the firſt 
is taken s- is executed, and the party gocs away with the defeaſance z 
2 that is not within the ſtatute of frauds. But the plaintiff 
CO 7 " muſt both prove and alledge ;; not alledge one thing, and 
not withn prove another: that is the difficulty ; and therefore, I fear, 
= it will run out into a trial at law: which would be a great 
7 expence between the parties, and ſhould rather be avoided 

by ſome ſort of compenſation given by Parker to the 2 

tiff. This I do not propoſe on a ſuppoſition, that Parker 

himſelf has done wrong: but that the perſon he employed 

has not uſed him well: and it is merely to avoid future ex- 

pence ; for could I foreſee, that J could make a final decree, 


as it ſtands, I ſhould not propole it. 


Caſe 67. Robinſon ver/zs Robinſon, March g, 1750-1. + 


Bayree 36. G EORGE ROBINSON deviſed an eſtate to truſ- 
D.vite to H. tees and their heirs for a particular purpoſe, and al- 
for liicand terwards to Lancelot Hicks for his own life, and no longer, 
taking ame directing him to take the name of Robinſon 3 and after his 
of R. andio deceaſe to ſuch ſon as he ſhould have, lawfully to be begot- 
1 ten, taking the name of Robinſon ; and for default of ſuch 
have, raking iſſue then over to the teſtator's couſin Wilkam Robinſon and 


the name; his heirs for ever. 
tor det aut 
C4 h Ta . * 75 . * . 4 

over: an Teſtator died leaving Hi/liam his heir at law, and Hicks, 


— who had then no child at all, and who brought a bill to 

nne ia kl. bave incumbrances diſcharged, and to have the eſtate; 
which was heard in 1733, by The N of the Rulli, 
who decrecd it to be an citate for life only, and that only 
one fon was intitled by virtue of this will to an eſtate 
life, and that the next immediate remainder was to go to 


William in fee. 4 
illiam in i 


in the Time of Lord Chance lor HARDWIckk. 


| Lancelot Hicks had a fon, who died two years old: he 
had alſo another, who ater his father's death brought this 
bill claiming this eſtate. 


Fir plaintiff. "The general view certainly was to per- 
petuate his name aud eſtate in the male line of Lancelet 
Hicks, while he ſhould have ſons capable of pertorming the 
condition, and who ſhould perform it ; but cou'd not fix 
it in one particularly, as he could not ſay which of the ſons 
would or would not perform; he therefore left in ſome un- 
certainty as to which ſhould take, not uſing any words ne- 
ceſſarily confining it to one particularly, as eldeſt or one. — 
Although teſtator has ticd it up to an eſtate for life, yet on 
a limitation for life, remainder to the 1ſt, 2d, or 3d fon, 
ſtopping there, the court has, contrary tothe general rule, 
held it ſufficient to give an eſtate-tail by implication; as 
otherwile a 4th ſon would not take, but it would go over, 
although it could not be preſumed to be the intent to cut off 
a branch of the family not in being. The whole muſt have 
been in view, eſpecially where the father was to take the 
name; ſo that it ought to be conſtrued, that while there 
were any of the male line who ſhould take in tail-male, it 
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ſhould not go over even to heir at law, The aſſuming 4 


name 1s an aQ of diſcretion, ſo that it cannot he exerciſed 
but by one of years of diſcretion, and coald not be meant 
the firſt ſon, who might be but a year old: the ſubſequent 
words explain ſon to mean ¶ſue- male. The eſtate could not 
veſt till ſuch a time after death of Hicks, as there was an 
object, who could perform or reject the condition, When 
a condition is annexed to the perſonal act of the party to 
take, it always qualifies or ſuſpends the veſting, till he does 
the act required, or ſomething againſt it. he intent is 
indeed to be collected from the words of the will: but in 
many caſes the court has done, what is ſtrictly perbaps ad- 
ding words, that is, by way of conſtruction and ſupplying 
words, as it teſtator had uſed them. In Cariton v. Helligr * 
your Lordſhip ſaid, the court muſk find words in the will and 
dv ſo, varying the conſtruction, and holding that what was 
ſtrictly and abſolutely a term of ninety-nine years, was de- 
terminable on death of firit taker, as otherwiſe it would be 
contrary to the intent of teſtator: but it was from all the 
words in the will, not looking for words directly corre&ing 
the itormer expreſſion, but upon the whole. The deeree 
has let it ſufficiently open: it does not direct a convey- 
ance ; the omiſſion of which was with a view to wait till 
the death of Hicks, to ſee what ſon would perform the 
condition, Though it has confined it to the firſt ſon, it 

| was 
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was to ſee who would be that fon : ſo that within the de. 


crec plaintiff may take as the only ſon of Hicks capable at 
his death to perform it, and take an eſtate-tail, 


Fer defendant William. Teſtator hasnot in words executed 
what, it is likely, he meant: quod voluit, non dicit. But the 
queſtion 1s, what is his meaning out of all the parts of his 
will. It is eſtabliſhed, that the law of England ſuffers not a 
will to be conſtrued by probable conjecture of circumſtan- 
ces out of it, though ſuch as no one can doubt of. The words 
of a will may be conſtrued by highly probable circumſtances 
ariſing from another part: but there muſt be words: an im- 

riect part may be ſupplied by another part. In this the 

aw of Englund differs from the latitude taken in the latter 
time oi the Roman law. Your Lordſhip, in Bellaſis v. Oth- 
wait, 11th February, 1137, notwithſtanding a ſtrong in- 
clination to the contrary, thought 8 tied down by 
theſe eſtahliſned rules. There a fond mother made a will in 
great haſte (as on the face of it appeared) leaving to her 
only child, a daughter, all her real and perſonal eſtate: 
but if ſhe died beſore of age to diſpoſe of it, then to a cha- 
rity : if ſhe died unmarried, then to her own ſiſters. Her 
only daughter married, had a child, and died above twenty. 
The queſtion was, whether in that event the eſtate went 
over ? It could not be thought ſhe intended to difinherit her 
daughter; meaning it ſhould go over to the charity, if ſhe 
had no occaſion for it; and a famous anſwer of Papinian, 
Lib. Dig. 35, Tit. 1. Sec. 102, (much applauded by Do- 
mat) was cited, where a will was to be conſtrued by proba- 
ble conjecture: the court went as far as poſſible, giving the 
rſonal eſtate becauſe ſhe came of an age to diſpoſe of 
it: but your Lerdſbip thought yourſelf tied down by the de- 
viſe to the charity, becauſe you could not put in the words, 
i! ſhe died without iſſue, although ſorry to determine ſo; 
ſaying that the arbitrary conſtruQtion and latitude, taken in 
the latter time of the Roman law, was not to be received 
here ; but the meaning was to be taken out of the will, that 
is out of the whole context. A will was preſumed to be re- 
voked by the Roman law Conjecturæ Pietatis from a cy | 
of circumſtances; Lug v. Lug, Sal. 5592: but it may 
doubted, whether that is the received opinion of the ccclefi- 
aſtical law now : for unleſs there is ſome parol evidence be- 
ſide, they do not allow a revocation barely from circum- 
ſtances : and there is a ſtrong authority ſince, where that 
was not ſufficient to revoke. No ſuch change would be al- 
lowed as to real eſtate to operate as a revocation : and in Ma- 


got v. Muget, where was deviſe of real and perſonal, your 


Lord ip. 
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Lirſhip, on authority of Lug v. Lug, gave liberty to ap- 
ply to the eccleſiaſtical court as to the perſonal ; but ſaid, 
as to the real, no change of circumſtances would revoke. 
In Coriton v. Hellier & your Lirdſhip expreſsly laid down, 
that the court could not go on conjecture out of the will, 
but muſt find words in it ; and went on this, that there 
was ſufficient on the whole will to ſatisfy the court, ſuch 
was the conſtruction. The intent is to prevail, where it 
appears plainly on the face of the will: where it does 
not, the court will reſort to the legal operation of the 
words. The queſtion then is on the words of the wall, 
taking the whole together, whether there is any thing 
intitling plaintiff to an eſtate, and an eſtate-tail, as he 
claims; tor there muſt be à direction for a convey» 


ance ? 


Loxp CHANCELLOR. 


That is the principal conſideration, in what manner 
the conveyance ſhould be framed ; whether there ſhould 
be truſtees to preſerve contingent remainders or not. 


Jar defendant. There is no occaſion for the interventi- 
on of them where there are truſtees, according to a late 
caſe. It is firſt to be eſtabliſhed, that here is a certain de- 
viſe; for if the court cannot tell to whom deviſed, it is 
void for uncertainty, whether it is a trult or legal eſtate ; 
for a truſt reſults, as well as a legal eſtate deſcends. What 
lon is meant ? There might have been ſeveral. It was a 
neceſſity of this ſort that forced the conſtruction of the 
firſt ſon at The Rolls; and there is no ground to determine 
different from the opinion there given. The court cannot 
alcertain it, but muſt put a conſtruction in favour of the 
will, and ſay, ſuch ſon muſt mean ſomething. This is 
like the caſes, where it is neceſſary for the court's putting a 
conſtruction on it to prevent its being void for uncertainty. 
Ray. 82. This is plainly a deviſe to one ſon, and no words 
heyond that, as ſucceſſively, c. The limitation is omit- 
ted, and the court cannot ſupply it—lt is void, unleſs by 
reducing it to the deſcription of the eldeſt. This being a 
remainder, the moment a ſon is born anſwering the de- 
{cription, it muſt veſt; which is a valuable intereſt, though 
his father's life in being. It is not to wait the poſſibility 


Lord Chaneellay faid that in caſe depending on ſo many circumſtances, it 
could not be 4 precedent in other caſes. | 
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of another ſon getting the name before. There are no 
words that it ſhall ſtay, till the ſon is twenty-one : then it 
once veſting in the eldeſt, unleſs the plaintiff can come 
within the deſcription, he can never take it as a ſucceſſive 


remainder. i 


Loxp CHANCELLOR. 


Something of this kind aroſe in Lomax v. Helmden ; and 
ſuppoſe he had ſaid elde ſan? 


Fer defendant. As ſoon as a ſon is born, it is no con- 
tingent but a veſted remainder in him. It is diſtinguiſhable 
from Lomax v. Holmden ; for there the firſt fon was born 
and died in life of teſtator, ſo never was in being at the 
time he was to take: and there your Lordſ>ip ſaid, the ſe- 
cond ſon was in view of teſtator : here only the eldeſt was, 
If it was only an executory deviſe to the firſt ſon of Hicks, 
that ſhould be born, without an eſtate for life in the father, 
as ſoon as born it is a veſted intereſt, and takes effect: then 


much more ſha!l a remainder take effect: for an executory 


tioa was upon the words only, 


deviſe is in its own nature a contingency, and more liable 
to be changed. 


Lord CHANCELLOR. 


Suppoſe, the firſt horn ſon had come of age, and re- 
nounced the name of Robinſon, which his father took? 


Far defendant. The eſtate would be forfeited. But 
what is there to be given more than an eſtate for life, ſup- 
poſing a fon now in being to anſwer that deſcription ? 
The court cannot add words of limitation, however pro- 
hable the conjeQture of the intention. Such iſſue muſt 
refer to ſome body before mentioned; which mult be the 
tather's ; and then cannot give the fon an eſtate tail by 
implication. Sen is never conſtrued as nomen collectivum, 
as heir is in law, and as i/jue is in common uſe ; unleſs 
there is ſomething on the face of the will to make it col- 
jective, for probable conjecture will not do ſo. An eilate 
t il by implication would contradict the expreſs afhrmative 
2nd negative words of the will; and is never allowed, 
where word; of that kind are added, as —_— life, or 
enen aliter. Rol. Ab. $3] ; and Backhouſe v. Wells ®, Eg. 


His Lord/bip faid, he was preſent, and that the ſtreogth of that reſolu- 
Ab. 


in the Time of Lord Chancellor HaRDWICKE. 


4b. 184. Expreſs eſtate for life is not turned into eſtate 
tail by implication in Bampfield v. Papbam, 1 Wil. 54, 
though the ſtrongeſt caſe tor it from the recital in the co- 
dieil. Where the court has done it, the intent muſt be 
clear, that without violating it the court could not do 
otherwiſe ; as in Eg. Ab. 185. and 1 Wil. 754. It cannot 
now be inſiſted, that plaintiff claims an eſtate tail under 
his father, and not by deſcription to himſelf, being al- 
ready determined againſt the father, and acquieſced in. 


Lord CHANCELLOR. 


I will not give an opinion at preſent; it deſerves to be 
conſidered in reſpe& not only of the caſe, but allo of the 
authority of the former decree : and though undoubtedly 
on the firſt point, where the plaintiff contends to be a re- 
mainder after a bare eſtate for life in the father, plaintiff 
is not bound by that decree ; yet it is certainly a con- 
ſiderable authority of the judge, who made that decree, 
not lightly to be paſſed over, but requiring attention; 
and, I ſhould think, Sir 7% Jetyl would hardly have 
made ſo ſolemn a determination, if it had not been fully 
argued. But one thing I will mention, occurring to me 
on the conſtruction of the will, and not particularly ar- 
gued at the bar, though it reſults from the argument. 
To be ſure it ſounds extremely harfh and odd, that, when 
teſtator has repeatedly required this a& of aſſuming his 
name to be done by both father and ſon, if the father 
complies with the condition, and has a ſon, who lived 
but a day, and could not do an act of his own to ſigniſy 
his conſent, by force of the father's taking that name, this 
limitation veſts in the ſon, and he ſhall be preſumed to 
have done that act, and to have aſſumed that qualification : 
it is pony ſtrong to ſay that. But this is a truſt eſtate ; 
the fee veſted in the truſtees; and the limitation un- 
douhtedly to the ſon is a contingent remainder, which is 
rightly admitted for defendant to be out of the power 
oi the father tenant for life to deſtroy,® becauſe the truſ- 
tees of the legal eſtate of inheritance will be ſufficient 
truſtees to ſupport all the contingent remainders in the 
will, as frequen ly determined, in Penbay v. Hurrel, and 
by me, in Hopkins v. Hopkins, and ſo in other caſes. But 
though that is admitted, it is contended, this is a contin- 
gent remainder that muſt neceſſarily veſt on birth of a 
ton. Whether that be ſo or not, deſerves conſideration, 
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and whether this is not as a condition ſubſequent ; for it is 

a doubtful caſe, and to be conſidered every way. But 

there is another way, viz. as a qualification and deſcrip- 

tion of the perſon to take the contingent remainder ; which 

if to be done by voluntary act of the ſon, how can this 

be made good? A contingent remainder muſt by law 
Conting-nt veſt during the continuance of the particular eſtate, or es 
mutt veit #n/tante that it determines ; or elſe truſtees muſt be inſert- 
during par- ed to ſuſtain that eſtate, till ſuch time as it ſhall veſt. 
allen, When ſhall it veſt? On the birth of a ſon, or a ſon pro- 
in/tante; or perly aſſuming that name? It was ſaid, that then the 
riſe eruſtees contingent remainder would be void; for it is commonly 
to tuſtzin. an eſtate pour auter vie, which determines by death of 
the father; and the conſequence was before the determina- 

tion in Reeve v. Long, it the truſtees to preſerve, &c. 

went no farther, and the father died leaving a poſthumous 

ſon unborn, that ſon could not take; the eſtate to pre- 

ſerve, c. being gone by death of the father, and there- 

fore the contingent remainder did not veſt during the con- 

tinuance or e in/lante, c. The method therefore (as 

appears from Bridgman's Conveyances) taken by all artifi- 

cial conveyancers was to carry the eſtate to ine Fug Se. 
farther than death of the father; limiting the eſtate to 
— the father for life, remainder to truſtees and their heirs 
preſerves the during his life to preſerve, &c; remainder to firſt and 
e'tatetoz every other ſon ; and then for default of ſuch iſſue, in 
1—— caſe the wife ſhall happen to be enſient by the huſband at 
his deceaſe, to uſe ot the wife till delivery of ſuch child, 

( 341) afterward to uſe of ſuch after born ſon, to preſerve the 
eſtate for nine or ten months : but fince Reeve v. Long, 

which was in King William's time, this is left out, being 

helped by the & act of parliament then made. Might not 

then a ſettlement be made to the father for life (now ſup- 

poſe all the perſons in being) remainder to truſtees and 

their heirs during his life, and till a ſon ſhall be born law- 

fully begotten by him, who ſhall take the name, and from 

and after that time to that ſon? That would ſupport the 
contingent remainder till a ſon came in being, who by 

his own act ſhould take the name. This is indeed an uncer- 
tain time, and therefore liable to objection: but perhaps 

that may be the only way to come at it: for though uncer- 

tain, yet muſt it determine within the life of that ſon ſup- 

poſed to be born: and whether ſuch a limitation might not 

be made in a conveyance to compl y with intent ol teſtator, 


* 10 & 11 W. 3d.” | 
Durnf. & Eatt, 634. 1 Vol. 85, 156, ond 
gelerves 


in the Time of Lord Chancellor HarDwicke. 


deſerves to be conſidered. In Ray. there was a term of fif- 
teen = limited by teſtator himſelf ; here by conſtruc- 
tion ſome time might be fixed, at which his ſon might be 
ſuppoſed to attain years of diſcretion, and capable of de- 
termining whether he would take that name or not. I 
mention this method agreeable to that of conveyancers 
before Reeve v. Long; and give no opinion now. 


For defendant. It is difficult to determine the year of 
diſcretion ; for the law ſettles no time for it. How can 
the court aſcertain the age of diſcretion of a particular 
perſon, to whoſe mind it is left, when he will do the act? 
It is a kind of uncertainty, that nothing in the method 
of conveyance will put it upon. The party to take is to 
have time during his life by the teſtator; then the court 
ought not to limit the time. If no perſon is to be con- 
ſiaered as aſſuming the name to perform the condition, till 
he comes to the age of twenty-one, there will be in ſeve- 
ral caſes a reſulting; for being undiſpoſed of, he cannot 
take till that time. Beſide there is infinite difficulty; and 
It cannot be, what the teſtator meant; for if the elder ſon, 
or the firſt and ſecond, married, and died under twenty- 
one leaving children, the third ſon to the excluſion of the 
nephew would take the eſtate, Except in one caſe the 
court never kceps up a contingent intereſt by way of exe- 
cutory deviſe longer than a life in being or the nine or ten 
months before mentioned; viz. where portions for younger 
children ; carrying it to the particular age of twenty-one, 
in order to favour ſettlements of the family : but in no 
other inſtance. This would be a ſingular caſe : in Scotch 
intails there are ſeveral limitations of this ſort 3 and infants 
are conſidered immediately as taking. 


Lord CHANCELLOR. 


A contingent remainder may be put on any reaſon- 
able contingency ; then the court may create a truſt to 
tupport it. 


His Lordſhip took time to conſider. 


Note: The cauſe came on 18 June, 1748, on a bill of 
revivor by the preſent plaintiff to revive the former 
decree, and have the benefit thereof : whereupon 
His Lordſhip ſaid, they could not controvert the 
decree : that there have been caſes of bills in nature 


of revivor, to carry on a former decree, _—_ 
c 
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On « bill of 
rev ivor ' 
plaintiff 
cannot diſ- 
pute the de- 
cree, though 


defendant 
may. 


| 
| 
' 
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Caſe 68, 


Waſte, 


Cale 69. 


Evidence. 
The fame 
rule at law 
and in equi» 
ty on lols of 
a deed. De- 
poſitions 
icad at law. 


CASES Argued and Determined 


the court ſometimes, though but ſeldom, have faid, 
the defendant may diſpute that decree, but never 
that the plaintiff might. The decree has deter. 
mined the queſtion, whether it was then debated or 
not ; and the court was thereby bound, though the 
plaintiff, being an infant, was not. The cauſe 
therefore ſtood over with liberty to the plaintiff to 
bring an original bill, or take ſuch method to 
_ his right in queſtion, as he ſhall be ad- 
viſed. ä 


Lord Chancellor ſent it afterwards into B. R. and the cer. 
tificate of the judges was, that upon the true conſtruc- 
« tion of the will, Hicks muſt, by neceſſary implication 
© to effectuate the manifeſt general intent, be conſtrued 
6c to take an eſtate in tail male, he and the heirs of his 
«© body taking the name of Reabinſon, notwithſtanding 
« the expreſs eſtate deviſed to him for his life and no lon- 
ger“: and the decree made thereupon by the Lords 
Commiſſioners 8 Mareb, 1757, was affirmed by the Lords 
14 February, 1758. * 


Clark ver/us Thorp, March 9. 1750-1, 


Lorxp chANCELLOR 


A Guardian having converted the infant's ancient paſture 
into plough-land, it is waſte ; and this notwithſtanding the 
guardian ſaid, it was on account of the late contagious 
diſtemper among the cattle. 


Clavering ver/us Clavering, March 11, 1750-1. 


87 R Jabn Strange for Lerd Chancellor. 


On a bill to ſupply the loſs of the deed charged to be in 
defendant's hands, though a ſtrong caſe (as urged for 
plaintiff) for making an immediate decree, yet if defen- 
dants inſiſt on it, a trial muft be directed; + there being 
the ſame rule of evidence at law on loſs of a deed as in this 
court. Nor is it neceſſary to order that the depoſitions of 


6 Brown's Parl. Caf. 279. 
+ All deeds, & c. muſt he proved unleſs in hands of adyerſe party, or de- 
fr oyed, then parol evidence ot the contents allowed, 1 Vol. 30g. * 
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the witneſſes ſhould be read at law, for courts of law al- 
ways read them. 


Theebridge verſus Kilburne, March 14, 1750-1. Caſe 70. 
JJ [LLIAM SHARP by a voluntary deed veſted a Trat tem 


term in truſtees out of the rents and profits of the b voluntary 
eſtate to pay and diſcharge the reſerved rents, ® the ſurplus 7 
to himſelf for life; and from and after his deceaſe to pay lit, and im- 
his wife 100. per ann. during her life, and the reſidue dur- — 
ing life of his wife to his daughter Sarab; and after death — 
of his wife the whole profits to Sarab during her life, and bee of her 
immediately from and after her deceaſe to the heirs of the my 
body of Sarah lawfully to be begotten, if the term ſhould ſuch fue, 
ſo long endure ; for default of ſuch iſſue then to his grand- to a grand- 


daughter Sarab Baily, her executors, adminiſtrators, and davghter,her 


aſſigns, if the term, c. — 
daughter 
William and his wife both died: Sarab alſo who married dd, withour 


the defendant, died without iſſue living at time of her — 


death: but the plaintiffs admitted to avoid further inquiry, child, who 
that the defendant had by his wife a daughter born, who 4d youre. 


lived but about a year. — — 
daughter, or 
Sarab Baily having married the plaintiff, they brought =: let in 
this bill for an aſſignment and account of the rents and pro- —— 
tits from death of defendant's wife. go over as 
atter a gene- 
Por plaintiffs. The queſtion, whether this limitation u s 


over is void as too remote, has been often before the court. heir of the 
This is not a freehold, but chattel intereſt ; not a legal body. 
limitation, but a declaration of truſt, which muſt be car- 

ried into execution by a further conveyance executed by 

the truſtees. Being a chattel, it is improperly limited by 

way of ſucceſſion ; for ſuch an intereſt muſt go to execu- 

tors, not to heirs of the body; who muſt conſequently 

take as purchaſers ; but cannot by deſcent. Beſide it is to 

heirs of her body after her deceaſe; and who is heir of her 

hody, cannot appear during her life. It is not to her 

children to be divided between them, but to that perſon (2 ) 
who ſhall be heir of her body. The whole queſtion then 34 
„ whether ſuch a conſtruction ſhall be put on it, as that 
it ſhall take effect? The ſettler of this eſtate was making 

à proviſion for his wife, daughter and grand-daughter, and 


- 1 Att. 376. 3 Ak. 398. Poſt. 646. 2 Vern, 43, 195+ 31%. 2 Freem. 
it 
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1748. 
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it ought to be ſupported ſo far as the words can be oonſtru- 
ed. The abſolute intereſt did not veſt in defendant's 
wife, it being an expreſs ſtrict limitation of life to her. 
Liſt: v. Gray, 2 fo. 114. and Archer's cale, 1 Co. 66. 


Then the heirs of her body are deſcribed as purchaſers z 


and this being in its nature not capable of a ſtrict intail, as 
an eſtate of inheritance 1s, makes it ſtronger. The court.. 
ſeldom allows an expreſs particular eſtate to be enlarged by 
implication : but whenever it is done, it is to continue the 
intereſt according to intent of teſtator, which would be 
otherwiſe defeated ; as in Lang/y v. Baldwin, where other 
iſſue would be diſinherited: but is never done to defeat the 
intent, by putting the whole in the power of the perſon 
meant only to have an eſtate for life, and ſo defeat the 
heirs of the body. Webb v. Webb, 1 Will. 132 ; Peacock 
v. Spooner, 2 Ver. 43, 195; and Daffern v. Goodman, 2 
Ver. 362. In Price v. Price, 2d May, 1727, defendant 
on his marriage ſettled a leaſehold eſtate to truſtees to the 
ſole and ſeparate uſe of his intended wife for life for her 
Jointure, and from and after her deceaſe to uſe of the heirs 
of the body of the wife by the huſband to be begotten, and 
for want of ſuch iſſue to uſe of the huſband and his heirs 
for ever. The wife died leaving only a ſon : the huſband 
took out adminiſtration to her, inſiſting the whole intereſt 
veſted in her: Sir Foſepb Jekyll held, the term veſted in 
the heirs of the N of the wife as purchaſers. It was a 
very hard caſe on the huſband, ſuch as the court would 
have determined for him if poſſible: yet held it ſo clearly 
ſettled, that it was ſo determined notwithſtanding : and 
though it was a caſe of marriage articles, and the reſt caſes 
of deviſes, that made no material difference. Even courts 
of law have done this, and in reſpe& of inheritances ca- 
pable of a ſtrict limitation, and even on a deed; Liſle v. 
Gray. Next, the limitation over is not too remote; for 
heirs of the body being deſigned to take as purchaſers, a 
particular perſon was deſigned to be deſcribed, then for 
want of ſuch iſſue muſt receive the ſame conſtruction as 
heirs of the body, and mean want of a fon or daughter; 
which fact, how it will turn out, muſt be known at her 
death; ſo that the limitation over is to wait only during a 
life, and within all the rules of an executory deviſe wait- 
ing. This muſt be the conſtruction, if it had never come 
in queſtion before: but ſeveral determinations, carrying 


it farther than the preſent, make an end of it. Withers. 


v. Agood, 4 July, 1735, where plaintiff was held to take 

only eſtate for life, and great ſtreſs was laid on part being 

hattel intereſt. In Sands v. Dixwell, 8 December, 17 3b, 
trezho 
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freebold and leaſehold were limited to truſtees for particular 
purpoſes : and the truſtees were afterward to convey part 
of the freehold to ſeparate uſe of the party's daughter for 
life, and after her deceaſe in truſt for the heirs of her body 
lawfully begotten : your Lordſbip over-ruled the point in- 
ſiſted upon in behalf of an eſtate tail in her on the limita- 
tion being applied to freehold and alſo to chattel intereſt, 
and determined, that her huſband the defendant, was not 
intitled to be tenant by curteſy, and that ſhe had only an 
eſtate for life. In Hodſe! v. Buſſy, 5 December, 1740, 2 
truſt term was limited by a deed very like this; your 
Lordſhip held the limitation over not too remote. In Ha- 
der v. Dormer 1711, a term for years veſted by Lord Caer- 
narvon in truſtees for 45 years to commence from his own 
death in truſt after commencement of the term to pay 
100/. per ann. rent, or ſo much as might be raiſed, to 
William ſon of Charles Dormer and his aſſigns, if the ſaid 
William ſhould be then living and of full age, whereby he 
might give a diſcharge : but if under age, then to be paid 
to his guardian: and if William ſhould happen to die with- 
out iſſue before the ſame became due — payable, or be- 
tore the end and expiration of the term, then the ſame to 
be paid during reſidue of the term to Robert, another ſon of 
Charles, in the ſame way, if Rebert was then living : if 
Nobert ſhould die, then over to the daughters of Charles. 
William came of age in life of Charles > a bill was brought 
by his creditors, inſiſting the whole intereſt was veſted in 
Iilliam, againſt the remainders over. Lord Harcourt ſent 
it into C. B. The opinion of the judges does not appear: 
hut after it came back, he diſmiſſed the bill: which being 
on a deed ſeems a very ſtrong caſe. This is plainly there- 
fore a proviſion for his daughter for life ; if ſhe has a ſon or 
daughter living at her death, to that ſon or daughter; if 
none, then for the child of his other daughter, whom he 
deſeribes by name. | 


For defendant, who claimed the benefit of this term as 
adminiſtrator to his wife. 


The grantor's meaning was to create an intereſt that 
ſhould go in ſucceſſion to the heirs of her body; and 
when that ſueceſſion determined, or for want of ſuch iſſue 
to the plaintiff ; then the rule of law will operate upon that 
intent; for there, cannot be raiſed by way of ſpringing 
ule, ſpringing truſt, or executory deviſe, ſuch a limitation 
to depend on the future contingency of failure of that 
ſucceſſion. The common known meaning of heirs ef & 


4 
CASES Argued and Determined 


body is not merely a ſingle perſon, hut a ſucceſſion of 
ſuch, viz. children and their children as long as there 
ſhould be any. They are the preciſe technical words to 
make an eſtate tail; for in a deed no other words will do. 


The adding ts be begotten alſo carries on the ſucceſſion : 


Ante, 
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Expreſs 
ellate limi. 
tation uot 
enlarged by 
implication. 


and Lord Hale in King v. Melling laid a ſtreſs on words of 
that kind, as having an eye of an eſtate tail. Then why 
ſhould not he in making a will or ſettlement mean this, 
which he would mean in common converſation ? In But. 
terfield v. Butterfield, 12 November, 1148, your Lardſbip 
held the limitation over void as too remote, and that it was 
an abſolute veſted intereſt in the firſt taker. 


Loxzd CHANCELLOR. 


F am of opinion, that according to this limitation the 
whole truſt of the term did veſt in Sarah Sbarp; but it 
that was not ſo, or if that was doubtful, it would veſt in 
her daughter though dying in her life, and conſequently 
could never go over to plaintiff by virtue of the lat limi- 
tation. 


As to the firſt point it is ſ4id in ſupport of it, here is an 
expreſs eſtate for life given, which fhall not be enlarged 
by implication. That is true to a certain degree; and the 
court will not make or ſtrain an implication to diſtinguiſh 
or enlarge the eſtate for life. But this is ſuch a limitation 
as does not come up to that implication; for in all thoſe 
caſes where that doctrine is laid down, ſtill it has been 
held, “ that if there is an eſtate for life, remainder to 
heirs of the body of the party, that is not an enlargement 
by implication, but the law unites both; as in Pofbam v. 
Bamfield. If therefore this had been a limitation of free- 
hold eſtate, it had undoubtedly been an eſtate tail in Sarab 
Sbarp. But though this would have been ſo, it is ſaid, 
the conſtruction of the truſt of a term is different; be- 
cauſe the conſtruction is to be made, as far as the rules of 
law will admit, to ſupport the limitation, and not to de- 
{troy it, as this conſtrudtion would do. Undoubtedly 
there have been caſes, which have gone a good way for 
that: but none of them come up to the preſent, which is 
the common caſe of the limitation of the truſt of a term 
aiter a general dying without heirs of the body, and no- 
thing to diſtinguiſh it. But caſes have been cited to make 
the dying without iſſue to be within ſome certain limited, 


WI 132. a Wan. 259. Bund, 301. 2 Free. 410. 2 Atk. 376. 
reaſonable 
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reaſonable compaſs of time; as in Haver v. Dormer ; in 
which I take-it tor granted, Lord Harcourt went according 
to the opinion of the judges. It was not too remote, be- 
cauſe it was to veſt in Robert, only if he was living at 
death of William without iſſue 5 which would be in a free- 
hold eſtate an executory deviſe, and a plain reſtriction of 
time which the law allows. Here is nothing of that unleſs 
fron the word immediately. Now to lay ſuch a ſtreſs on 
that as to make it heirs of the body living at the time of 
her death would be to make theſe limitations very precari- 
ous from uncertain words, thrown in by the drawer of the 
conveyance, there being no difference in ſaying immedi- 
ately after, or from and aiter, her deceaſe. As to Hadſel 
v. Buſſy it was a very particular caſe : the limitation there 
was tirſt to Grace wife to E/mund Buſy for and during 59 
years, if ſhe ſhould ſo long live; and after her deceaſe to 
the uſe of Edmund during lite; and after both their 
deceaſes in truſt for the heirs of the body of Grace by Ed- 
mund, and to their executors, adminiſtrators and aſſigns 
during the te m; and for want of ſuch iſſue to Henry Hal- 
fey; Edmund died without iſſue by his wife, who ſurvived ; 
on a hill by the wife the queſtion was, whether the laſt limi- 
tation was too remote? The count held, it was not: but 
the governing reaſon was, that the limitation was to the 
heirs of the body, their executors, adminiſtrators, and 
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aſſigns : which words differed it from Stanley v. Lee, and go 686. 


Clare v. Clare, and all the other caſes, and made that a 
plain caſe, becauſe there was no eye of an eſtate tail, as 
Lord Hale ſays: for it could not go from one heir of the 
body and his executors and adminiſtrators to another heir 
of the body and his exccutors and adminiſtrators, and 
therefore muſt veſt in the firſt perſon taking, and his exe- 
cutors and adminiſtrators : the ſame as if it had been fad : 
I give it atter hoth their deceaſes in truſt for the eldeſt ſon 
begotten ; if no ſon, then to a daughter, their executors, 
admmittrators, an4 aſſigns. In Withers v. Algeed there 
was a very particular reaton attending, viz. words of li- 
mitation ſuperadded to the words of limitation. It was 
alſo limited to the heirs of the body of three ſtrangers, who 
muſt take as purchaſers ; for their anceſtors took nothing, 
which made it a ſtrong caſe for that ; and therefore Lord 
Tatbet, putting them altogether, made them all take as 
purchaſers ; and the only uſe made of that caſe in Fag ſhaw 
v. Spencer was to ſhew, that, where a plain intent ot teſ- 
tator was expreſſed to make heirs of the body take as 
purchaſers, notwithſtanding the rule of law which makes 


them words of limitation, they may be conſtrued as words 
Vor. II. T of. 
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of purchaſe. Price v. Price was on marriage; on which 
there could be no doubt, if it had been trecho'd eſtate, 
but the co rt would conſtrue heirs of the hody to be firſt 
and every other fon. As to the older caſes, Peacock v. 
Spooner was laid weight uon; and indeed if that is taken 
to be an authority throughout, it is a very ſtrong one. I 
have a copy of the minutes of the opinions of the judges 
in the Houſe of Lords, which were ſix againſt two; 


vg. Athins, Gregory, (who reported the opinion of Helt 
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C. J.) Rokety, Pow:l, and Turton, for the decree of Lord 
3 and Neil and Lechmere for that of the Lords 
Commiſſioners ; fo that it was a judgment contrary to the 
op.nion of a great majority of the judges 3 which plainly 
accounts for tle doubt always expreſſed on the mention of 
that caſe, and why the court reſorts to another reaſon. It 
was beiide a caſe on marriage- ſettlement of a term. * Then 
Webb v. Webb is a ſtrong authority againſt the plaintiff for 
the opinion I now mention; and that was on a marriage. 
In Stanley v. Lee, the limitation was very different; and 
the queſtion there was on the double contingency, whether 
that could be admitted or not. 


As to the other queſtion, ſuppoſing it would not veſt ab- 
ſolutely in Sar Shorp, I am of opinion, it would in the 
heirs of her body; and ſhe having a child, it would be 
the ſame thing as to the plaintiff, then it will be the ſame, 
as if it had been to the iſſue of her body; in which 
caſe, if there was ſufficient ground to conſtrue them 
words of purchale, it would veſt in that iſſue as ſoon as 
born, and the fame as if to her children. And in thoſe 
caſes, when the words heirs of the body are conſtrued to be 
words of purchaſe in the ſame ſenſe as iſue, it was never 
held neceſſary that the iſſue ſhould ſurvive the firſt taker ſo 
as to be ſuch perſon as in ſtrineſs ſhould he heir; for it is 
not like a limitation to the heir of the body in the ſingular 
number, which would be ſuch a deſcription as to ſhew, 
that ſuch perſon, as was ſtrictly heir, ſhould take. That 
is not the contruQtion : but Leirs of the body, when con- 
ſtrued words of purchaſe in ſuch a limitation, have been 
conſtrued in the ſenſe of iſſue; and whenever born, it 
veſted. There is great reaſon in it; for if the daughter 
had lived and married, there is no reaſon to ſay, that 
daughter ſhould not be advanced by this in life of her mo- 
ther, unleſs there is ſomething to reſtrain it to heirs of the 
body at time of her death; which there is not here, unleſs 


® i; Wrns, 132. the 
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the word immed/ately he ſo taken, which is only the ſame 
as from and after her deceaſe. 


plaintiff therefore is not entitled; and the bill muſt be 
diſmiſſed, but without colts. 
Cp 
Methwold v-rſus Walbank, March 15, 1750-1. Caſe 73. 


B LL to carry into execution an agreement for aſſign- Aerc*ment 
, - | ' : to aſſign tees 
ment of the fees and profits of the office of keeping of gn ler, 
Bridewell, and of the profits of the tap-houſe. and profits 
of tap-houſe: 
no! carried 
Lord CHANCELLOR. — 


The keeper of a houſe of correction I will never ſuffer 
to aſſign over the profits and fees of his office ; for it mutt 
plainly tend to oppreſſion and extortion, and !tould not te- 
ceive countenance. It is contrary to the plain intent of the 
ſtatute 23 H. 6. cap. 10. commonly called the ſtatute of eaſe 
and favour. I will never carry ſuch an agreement into 
execution in a court of equity; for though the word e- 
if is mentioned there, it meant to provide againſt all theſe 
miſchicts, and extends to all. 


As to the latter part of the caſe alſo, I will never allow 
it; for it tends to increaſe riot and debauchery among the 
priſoners. 


Diſmiſs the bill therefore. 


Tickel verſus Short, March 14, 1750-1. ( 239) 


L | Caſe 74. 
ORD CHANCELLOR. 


Ihe rule of equity is, that if an order is ſent by a prin- p,a,, or 
cipal to a factor to make an inſurance ; and he charges c++ ſpond- 
his principal, as if it was made; if he never in Ba ent pretend. 
has made that inſurance, he is conſidered as the inſu— 2 
ter himſelf. In a tranſaction between merchants in differ- charges as 
ent countries one ſends to the other to inſure, who'pretends — * 
to do it, and charges his correſpondent as if done; he agent em- 
ſhall, after a loſs happens, be charged as the inſurer: that payed by 
is a right principle; but if ſuch factor employs an agent, 


that equity will not extend over that agent. 


T 2 If 
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Acconnt Tf one merchant ſends an account current to another in a 
— P* different country, on which a balance is made due to him- 
ſtates, ſelf; the other keeps it hy about two years without objec- 

tion: the rule of this court, and of merchants is, that it 


is conhdcred as a ſtated account. 


Caſe 75. Denton verſus Shellard, March 16, 1950-1. 


Intereſt ii * E decree having directed an account to be taken of 
g-ncraily de- 1 a ſum of money, which by marriage- articles was 
crced, Con- . . . "IS . 

{trued lega! : to be laid out in purchaſe of land, part for a jointure, di- 
but itill by rected, that it ſhould anſwer intereſt without ſaying at 


the nature » . 
Fake fond, what rate. The maſter computed it at five per cent. 


and if Hut of 


land or mo- Exception to the report, for this being to be conſidered 
ney, c'rfi- as land, the rate ought to be no higher than is uſually 


dered as FP * 
lands reduces Charged on land, viz. four per cent. 


ed to r . . . . . 
8 Againſt which it was ſaid, the computation has been 


made in the uſual way upon a general direction of intereſt. 
The court in many caſes gives five, and that is the rule 
generally, where a legacy is payable out of perſonal eſtate, 
unleſs on circumſtances. Nothing ariſes from the nature 
of the fund; for this muſt be conſidered as perſonal ; as 
ſuch the account is directed to be taken. If every ſmall 
circumſtance will take it out of the general rule, it will re- 
duce the rule to nothing: the decree was by the late Ma- 
ter of the Rollt, and has given intereſt ; and the conſtant 
2 at the Rolls during his time was, that that meant 
egal intereſt. This was in 1746, when intereſt was 
very high; all which might have influenced him to direct 
in this manner; and it is the ſame as if he had directed it 
at five. 


(2 40) Log CHANCELLOR. 


5 It is certainly a hardſhip, where intereſt is not particu- 
larly directed to he five, to decree five; but ſometimes the 
court cannot avoid it, though deſirahle to come at it, as 
where it is on perſonal ſecurity : but the court always lays 
hold of a circumſtance to reduce things to a reaſonable 


Vol. 171, 277. | 
+ Pur per cent. is the intereſt uſvally given by the court, and opght never 
to be exceeded, but in 2 tpecial caſe ; Per Lord Thutlo c, Who, in 1'Brown 
84, decreed five per cent. on the circumſtances of the caſe, the mene) being 

ployed in trade, which made that iaterelt. 
rate, 
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rate, and according to what the fund will produce. What 
is the circumſtance here? Where a decree diredts inte- 
reſt generally, it is to be ſure commonly conſtrued legal 
intereſt ; the maſters therefore are not to blame to follow 
that rule: but (hill that muſt be conſtrued by the nature of 
the fund. IF this then was a legacy out of land, though 
intereſt is given generally, there would be no doubt, but 
the maſter, when it came hefore him, ſhould conſider it 
ſecundum ſubjeftam materiam; and it is ſtill open to do fo 
on exception to the report, and judge that the decree 
meant ſuch intereſt, as the court gives, when money is 
charged on land. This is not directly that caſe, but a 
middle caſe. The fund is ſtrictly perſonal ; yet it retains 
the nature of the land ſtill: and if the court conſiders it 
as land to any purpoſe, it ought to do fo to reduce it to 
four. Therefore allow the exception. 


Jones verſus Lewis, March 18, 1750-1. Caſe 76. 


A Decree had been againſt defendant's huſhand (to 
1 whom ſhe was adminiſtratrix) for a general account 
of allets, and for payment of the balance. 


Exception by defendant to the report; for that certain Defendant, 


goods, which had been delivered by her to her ſolicitor, — = 


and offered to plaintiff, had been ſince ſtolen from her ſo- ance, dali 
licitor 3 for which ſhe therefore was not accountable ; that v<!s goods 
rey came into her hands in nature of a truſtee, who kept i . 
them as his own, and was robbed thereof, and ſhould not robbed : de- 
be reſponſible. Coggs v. Bernard, Lord Ray. gog. Merely f<n4nt not 
v. Morely, 2 C. C. 2. and the doctrine in Squthest's caſe, 4 4 OF 


Co. 83. long looked on not to be law. 


E. con. Plaintiff is not anſwerable for any loſs by Baile, tru 


means of defendant's negligence ; for ſhe delivering the 8 


goods to her ſolicitor was a voluntary act, which ſhe had ther own 
no occaſion to do, but ſhould have kept them in her own dicharged. 
hands. Though perſons come by right of executorſhip or 
repreſentation to the poſſeſſion of goods, they are not im-. 

powered to entruſt them to another: nor ought ſhe to have 

detained them aſter the decree, which had determined the 

right; they are kept therefore at her peril. 


Lord CHANCELLOR. (241) 


will now confider this caſe, as if the robbery had been 
without any tender of the goods at all to the plaintiff. It 
. is 


4. 
—_—@OlÞWTQD_—_—— ——————————— Ä r : 


Caſe 77. 


Petition by a 
remainder 

o money, on 
which a con- 
tingent, 
though not 
probable, in- 
tereſt might 
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15 certain, that if bailze of goods, againſt whom there is 
an action of account at liw, loſes the goods by robbery, 
that is a diſcharge in an action of account at law: and it is 


proved, (and, I think, reaſonably) that if a t uſtec is tob- 


bed, that robhery properly proved (hall be a diſcharge, pro- 
vided he keeps them ſo, as he woula keep his own. So it is 
as to an execator or adminiſtrator, who is not to be charg- 
ed turther than goods come to his hands; and for theie 


not to be charged, unleſs guilty of a devaſtavit; and if 


robbed, and he could not avoid it, he is not to be charged, 
ar leaſt in this court. How it would be at law I know not: 
tor I know no caſe of that at law. The defendant is admi- 
niſtratrix : ſuppoſing theſe goods had heen in her own cuſto- 
dy, and ſhe lad been robbed, I am clear of opinion, if that 
ſact he m ide out, (which can only be by circumſtances, as 
it is probably made out here) ſhe ought to have been di!- 
charged of theſe goods; and that notwithſtanding no ten- 
der thereof; for that was a fuperabundint act; for it is a 
decree againſt her huſband not for delivery of the goods, 
but for a general account of aſſets, and nothing directed to 
he paid hut what was found on the balance. The only 
douht then is, that they were not loſt out of her cuſtody, 
but her ſolicitor's, where they were put by her for a parti- 


cu'ar purpoſe. I do not know, that a bailce, executor, ad- 


miniſtrator, or truſtee, are hound to keep grods always in 
their own hands. They are to keep them as their own, 
and take the fame care; if therefore a man lodged truſt- 
money with a banker, if loſt in many cafes the court has 
diſcharg:d the truſtce, eſpecially if loſt out of the banker's 
hands by robbery. In the preſent caſe what has been done, 
15, what ſhe would have done with her own ; leaving them 
with her ſolicitor in order to be delivered to plaintiff when 
proper fotodo; and why might ſhe not do that? It 1s the 
ſanic as if they kad heen in her own cuſtody ; and there 
is no pretence that they were colluſively put into the hands 
of her ſolicitor. It would he too hard to charge her 
with theſe things loſt ; this exception therefore muſt be 
aliowed. 


Kirkby verſus Clayton, March 23, 1750-1. 


Sum of money being given in truſt for the child of 
Archibald Cunningham, if he left any at time of his 
death, remainder over to a young lady who married Kir- 
by, with power to the truſtees to apply the produce for ad- 
vancement, maintenance, education, and preferment j— 


Cunningham 


in the Time of Lord Chancellor HARD wWIckE. 
e ariſe to have 


Cunningbam being near ſixty, and his wife a little abov 

2 F no it paid ; not 
ſorty, but having no child at preſent, a petition was pre- granted. 
ferred on part of Kirby and his wife as the only perſon now 
in ce intitled, and no great probability of any other coming (2 42) 
in eſſe, to have all the remainder and gro ung produce ap- 
plied for the petitioner. 


On a former application the court gave 1000/. out of the 

roduce : there had been then an affidavit by C:.nningbam 
and his wife, that they believed, the wife was then with 
child, which ſince proved otherwiſe; and therefore the pre- 
lent petition ſeemed to be made. 


Loxo CHANCELLOR. 


This is a moſt extraordinary application, it is aſking the 
court to do that, which can be only done by the legiſlature ; 
and which, if an application was made to the legiſlature 
tor a private act of parliament, they would not and ought 
not to do under the circumſtances ; for it is aſking to diſ- 
pole of an eſtate, on which a contingent intereſt may ariſe 
on no remote poſſihility to a perſon, who, if he comes in 
eſſe, will be intitled to the whole. How then can the court 
give the accumulated produce to a ſubſequent remainder, 
when there is ſuch an intereſt capable of arifing, and which, 
cannot preſume, is not likely to happen, as he may have 
children by this wife or by another, for aught that appears ? 
It reſts then on the truſtees power devolved on the court. 
The court has thought fit formerly to give a conſiderable 
ſum, eſpecially as no ſcttlement ; then it is not reaſonable 
to go much farther, and impoſſible to do what 1s aſked. 
But as there is no great — of a perſon's coming in 
e//e, the court would aſſiſt them as much as poſſible; and 
may perhaps under the general head of maintenance order 
lome certain annual ſum to be paid to her ſeparate uſe not 
beyond 50/. per ann. but cannot go further. 


This was not oppoſed ; and directed till further order. 


Fuller 


—__A_— cd. a 4 


Caſe 78. 
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Fuller verſus Hooper, March 23, 1950 1. 
P ETITION to vary minutes of decree. 


Lord CHANCELLOR. 


A will is to be conſidered in two lights, as to the teſta- 
ment and the inſtrument. The teſtament is the reſult and 
effect in point of law, of what is the will; and that con- 
fiſts of all the parts; and a codicil is then a part of the 
will, all making but one teſtament: but it may be made at 
different times and different circumſtances, and therefore 
there may be a different intention at making one and the 
other. The inftrument is that writing in wh ch the will 
is contained: the teſtatrix here meant to reter to the inſtru- 
ment, not to the teſtament which takes in all the parts “. 
Suppoſe ſhe had by her will given go/. to all her nephews, 
except thoſe aſter mentioned: and at conſiderable diſtance 
of time after increaſe of fortune and alteration in her fami- 
ly, makes a codicil, and thereby give a legacy to one of the 
nephews: ſhould that exclude from the 50/. when probably 
it was meant additionally, as a codicil commonly is? That 
would be for me to exclude by conjecture. 


Brownſword verſus Edwards, March 20, 1720-1. 


FRANCIS BROWNSWORD deviſed the pre- 

miſes to two perſons and their heirs to receive the rents 
and profits, until that little boy, commonly called Jen 
Brownſword, ſhould attain twenty-one, which would be 
14 Ocleber, 1746, in truſt in the mean time and from 
time to time to place the ſame out at intereſt for the im- 
provement of the eſtate; and if he ſhould live to attain the 
ſaid age of twenty-one, or have iſſue, then to the ſaid 
John Brawnſword and the heirs of his body: but if the 
ſaid Jobn Brownſword ſhould happen to die before the age 
ot twenty-one, and without iffur, then in the ſame man- 
ner he deviſed it to the ſame perſons in truſt, till that little 
girſ, commonly called Sarab Erownſwerd, ſhould attain the 
age of twenty-one, which would be at ſuch a time : but 
if ſhe ſhould happen to die, &c. exactly in the ſame words 
as the former deviſe, then to the other collateral branches 
of his family: and for want of ſuch iſſue to his own right 
heirs for ever. | 


Where in different wiitings there is a bequeſt of Þ equal, greater, or leſs 
ſums, it is zn augmentation, Per Aſton, Juſt, 1 Brown, 392. 1 Wms. 


424. 
+ 1 Breton, 389. 
Jobn 
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7 bn Brawnſword attained twenty-one, and died without 
iſſue, having deviſed all his eſtate real and perſonal to his 
wite the preſent plaintiff, who charged in her bill, that 
the ſon deſcribed in the will was the legitimate fon of the 
teſtator by the defendant Anne Eduards; on which the re- 
lief was prayed, that the ſaid defendant might diſcover, 
whether the was lawfully married to the teſtator, at what 
time, in whoſe preſence, and where, and whether ſhe had 
not iſſue thereby, 


To this diſcovery Anne Edwards put in a plea, where 
ſhe was not bound to anſwer on this ground; ſhe averred by 
her plea, that teſtator was before married to her own ſiſter, 
by whom he had children, who ſurvived him ; and conſe- 
quently, it ſhe was married to him afterward, it would be 
an inceſtuous marriage contrary to law, and ſubject her 
to che penalties and puniſhments the law inflicts on ſuch a 
crime. 


It was argued, that this plea muſt be taken to be true, 
this being a criminal matter; for ever ſince the Statute H. 
8. one cannot legally marry his wife's ſiſter after death of 
his firſt wife; then ſhe would be liable to proſecution in ec- 
cleſiaſtical court for inceſt, which is of eccleſiaſtical conu- 
ſance. It is as much a crime as any made ſo by the com- 
mon law; and that it is a grievous one, appears indiſputa- 
bly from one of the canon laws inflicting a penance, which 
in the eye of the law is looked on as a corporal pun ſh- 
ment; and when ſued in eccleftaſtical court, her anſwer 
in the court confeſſing it, would convit her. That ſhe 
would be liable, Hicks v. Harris, Carth. 211. 2 Sat. 
548. 4 Med. 182. nor is a ſuit of that kind in eceleſiaſti- 
cal court put an end to by any ſtatute of limitations or death 
ot either party. 


Azainſt the plea. Plaintiff's right is founded on the fat 
of legitimacy of her huſband, and there was a lawful mar- 
ane between teſtator and defendant; and every court leans 
in favour of legitimacy. Defendants may in many inſtan- 
ces protect themſelves againſt making diſcoveries attended 
with penal conſequences : but it muſt be ſhewn, that that 
will neceffarily follow : which does not appear in this caſe : 
fr this is not a natural inceſt, ſuch as forbid by the laws of 
nature, but only malum probibitum, put an end to by death 
of either party, after which a ſuit cannot be inſtituted in 
eccleſiaſtical court for the puniſhment. Nor does the caſe 


cenſure 


cited determine, that the party is ſubject to ecclchiaſtical, 
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cenſure ; only determining that it is a matter proper for 
their juriſdition. On a bill ſuggeſting the wilfal ols of 
a ſhip tor that the party had inſured to twenty times the va- 
| Ine, though that is made felony by the ſtatute, yet where 
defendant is required to ſet forth, what inſurances he made 
on the ſhip, he is never allowed to protect himſelf againſt 
that; of which there arc ſeveral inſtanczs. In Wilſon v. 
Prince, Pf. 1746, a bill was for the earnings of a ſhip in 
the Ea In lia Company's ſervice, which ſhe might have 
made, if ſhe hai pe formed her voyage, charging that de- 
fendant had inſured fo largely, that it was his intereſt to 
loſe the ſhip, and requiring account of what ſums were 
taken up; defendant pleaded, that having taken up 3000. 
of the company, and taken an oath to trade for no more, 
if it appeared he had, he might be liable to indictment 
for perjury, and his anſwer tead in evidence againſt him: 
the plea was over-ruled. If this plea ſhould turn out falſe 
in fact, though in g-neral caſes there would be a judgment 
in chief againſt the falſe pleader, yet in this the court could 
not give that judgment: fo that this would anſwer defend- 
ant's purpoſe as well as if it was ever fo fair, and the court 
cannot then do right to the plaintiff. It might perhaps ſub- 
ject defendant to a ſmall penance : whereas, preventing le- 
gitimacy, it is of great conſequence on the other fide. 


Lok CHANCELLOR. 


This appears a very plain caſe, in which defendant may 

protect herſelt from making a diſcovery of her marriage; and 

( 24 5) I am afraid, if the court ſhould over-rule ſuch a plea, it wouid 
be ſetting up theoath ex officio; which then the parliament in 

the time of Cbarlis I. would in vain have taken away, it the 

None bound party might come into this court for it. “ The general 
to antwer ſo rule is, that no one is bound to anſwer ſo as to ſubject him- 
— — ag ſelf to puniſhment, whether that puniſhment ariſes by the 
ment. eceleſiaſtical law or the law of the uw Inceſt is undoubt- 
edly puniſhable in eccleſiaſtical court; and ſuch a crime is 

encrally excepted out of the ads of pardon. The eecleſi- 

_—_——— aſtical court has conuſance of inceſt in two reſpects, diver/ 
Gaſtical court intuitu - firſt judge of the legality of the marriage, and to 
« to legality pronounce ſentence of nullity ; and if they do ſo, proceed- 


o' marriage ing lawfully and rightfully, it binds all parties, being the 


and puniſh- 
ment. 


® Poſt 389, 451. 1 Atk. £39. 2 Atk, 393. 1 Brown 97. In caſe of 
bankrupt (muggler, the commiſſioners may examine him, but he may demur 
to the interrogatories, and have the opinion of the court, 2 Atk. 200, 1 Vol. 
247. 3 Wms. 376. 1 Vern. 109. 


judg- 
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judgment of a court having proper juriſdiction o the cauſe. 
The other is to cenſure and puniſh perſons guilty by ecele- 
fiaſtic..l ceniure, as for fornication, adultery, c. Nor is 
it material what the nature of the puniſhment is. It is a 
punith.nent which muſt be performed or got rid of by com- 
mutation, which is like a fine. Then confider the preſent 
caſe. The diſcovery whether lawfully married takes in Averments 
the whole, whether married in ſact, and whether that mar: proper to 
riage was lawful. Defendant has pleaded to it; which 
ſhe may do; and in plea it is proper to bring in facts and 
® averinents to ſupport that plea: whereas a demurrer can 
be to nothing but what appears on the face of the bill, 
otherwiſe it would be a ſpeaking demurrer. But here 
was neceſſary to bring in ſuch an averment, that teſtator the bill : clle 
was lawfuily married before to her fiſter, and had iſſue ; * 
which is a fact neceſſary to ſuew; and that fact ſhe has taken ; 
on herſelf to prove: the plea therefore is regular in form, 
and good in ſubſtance. The objection to the plea is, that 
one of the parties to the inceſtuous marriage being dead, 
there can he no proceeding afterward. I always tcok the 
diſtinction to be what is laid down in Hicks v. Harris, that 
by the law ofthe land the ecclcfialtical court cannot proceed 
to judge of the marriage and to pronounce ſentence of nul- g 
| i . . a eſiaſtical 
lity after death of one of the married parties, eſpecially court canoe 
where there is iſſue, becauſe it tends to haſtardiſe the iſſue; 2nnul mar- 
and none after death of on» of the parties to that marriage * ＋ 
is to be haſtardiſed: but there 1s no rule ot law ſtanding to party, as — 
prevent either of the parties from puniſhment atter death baſtardiſes 
ot the other. Suppole it was an offence ot adultery or — _ = 
fornication, there is no rule of the civil or ecclefiaftical win _ 
law, that atter death of one of the parties the ſurvivor may «ther for in- 
not be pun ſhed for the offence : undoubtedly they may, 8 
either proceeding ex officio, by office of the eceleſiaſtical 
judge, or by promotion of a proper informant. Then why 
may not the eccleſiaſtical court do it in the caſe of inceſt, 
wither without the formality of marriage or attended with 
it? But it is faid, Hicks v. Harris is no judicial determina- 
ton inthe point, and that all that was material before the n 
; aq ey CS tence in 
cout, was the point of juriſdiction; which is true: but ,..;.gaftical 
there was a plain difference. If the court held, that the court tor 
proceeding (and this is an anlwer to one part of the objecti- ö 
on) even for the cenſure againſt the ſurviving party would inal way, 
| not evidence 
againſt the iſſue; ctherwile if on the point of the marriage, and no colluſiog. 


* Averments are neceſſary to exclude intendments which would be made 
2eainſt the pleader, for the court will always intend the matters charged 
3guialt the pleadzr unlels fully denied. a Ack. 241. Gilb. 185, h 

ave 
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have tended to affect the legitimacy of the mariage or the 
(2 46) iſſue, the court of B. R. would have ſtopped there: but they 
went on this, that it could not be given in evidence againſt 
the iſſue or the plaintiff claiming under that iſſue: as was 
determined ſolemnly in B. R. ona long trial at bar, directed 
out of this court in Iſillhard v. Grantham, in which I was 
of counſel. In that cauſe during life of the father and mo- 
g ther there had been a proceeding againſt both of them in 
the conſiſtory court of Lincoln for living together in fornica- 
tion, and ſentence given againſt them. On the trial that 
ſentence was offered in evidence to prove, that they were 
not married: the whole court were of opinion that it could 
not be given in eridence ; becauſe firit, it was a criminal 
matter, and could not be given in evidence in a civil cauſe; 
next, that it was res inter alios ada, and could not affect 
the iſſue: but they held, that if it had been a ſentence on 
the point of the marriage on a queſtion of the lawfulneſs of 
the marriage, it being a ſentence of a court having proper 
juriſdiction, might have been given in evidence. It indeed 
there had been colluſion that might be ſhewn on the part 
of the child totake olf the force of it; becauſe co luſion af- 
tects every thing. but if no colluſion, it binds allthe world: 
but in a proceeding in a criminal way that could not be 
given in evidence: and that was the diſtinction, the court 
went on in Hicks v. Harris, But if there had not been 
that authority, I ſhould not have doubted onthe nature of 
the thing, but that the eceleſiaſtical court might have pro- 
ceeded aiter death of one ot the party as well for inceſt as 
fornication; in which caſe there is no doubt they may. 
Thus far as tothe merits of the plea. Some collateral ar- 
guments have been uſed, that it is not in every caſe the 
party ſhall protect himſelf againſt relief in this court upon 
an allegation, that it will ſubje& him to a ſuppoſed crime. 
It is true, it never creates a defence againſt relief in this 
court, therefore in caſe of uſury or forgery, if a proof can 
3 be made of it, the court will let the cauſe go on ſtill to a hear- 
3 ing, * but will not force the party by his own oath to ſub- 
« diſcovery, ject himſelf to puniſhment for it. In a bill to inquire into 
| ie will net the reality of deeds on ſuggeſtion of forgery, the court has 
create 2 de - . "fy Pg . 
| fence, bat Entertained juriſdiction of the cauſe; though it does not 
girect oblige the party to a diſcovery, but directs an iſſue to try 
. v hether forged. I remember a caſe where there was a de 


Fury, for · 
ct y. 


* If plaintiff waves the pevalty, defendant ſhall be obliged to diſcover, 

1 Ven, 60, or Whether the penalty ariſes from defendant's own particular 
agreement, he is obliged to diſcover. 2 Vera. 244. Or where the dilcovery 
Vught is not of a fact which can ſubject detendant to any penalty, but con- 
neted with ſome other taft which may. Poſt 493. f 
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of rent-charge ſuggeſted to he forged: it was tried twice 
at law, and found tor the deed: a bill was afterward brought 
to {ct aſide for forgery, and to have it deliv-red up to be 
cancelled. Lord King, notwithſtanding the two trials, 
which had been in Avewry and Replevin, directed an iſſue: 
whercon it was found forged, and, I remember, was can- 
celled and cut to pieces in court. There are ſeveral in- 
ſtances of that: fo that the relief the party may have is no 
objection. As to the objection from the conſequence of al- 
lowing this plea if the def-ndant ſhould fail in the proof of 
it, that would be an objection to the allowing any plea to a 
diſcovery : though it would be no objection to a demurrer, 
becauſe that muſt abide by the bill: & but all pleas muſt 
ſuggeſt a fact: + it muſt go to a hearing; and it the party 
does not prove that fact, which is neceſſary to ſupport the 
plea, the plaintiff is not to loſe the benefit of his diſcovery : 
but the court may direct an examination on interrogatories 
- order to ſupply that. The plea therefore ought to be 
allowed. 


Next, as to the demurrer of Sarah Brownſwerd, ſor that 
plaintiff had not made out a title, the defendant's remain- 
der being veſted, and her claim was on failure ot that 
cltate tail in Jobn Brawnſword. 


Fer plaintiff Theſe limitations muſt be taken to be ex- 
ecutory deviſes, ſuch as reſted in fuſpenſe and contingen- 
cy; and on the events, which happened, the ſubſequent 
limitations could never ariſe ; for both events muſt firſt 
happen; viz. r. muſt die before twenty-one without 
iſſue; whereas he attained twenty-one. Nor is there ſut- 
ficient to warrant the turning this executory deviſe into a 
remainder. The teſtator meant to create a temporary truſt 
to have continnance, till Febn came of age, and then that 
it ſhouſd veſt abfolutely in him; or if he died hefore twenty- 
one leaving iſſue, then it ſhou!d go to that iſſue; ſo that it 
to be taken diſtributively. That this conſtruction has 
been made in fimiliar caſes, viz. that both events of dying 
without iſſue and before twenty-one muſt happen before 
the contingent deviſe over takes place, ſee Eq. Ab. 188, 
and t Sid. 148. In any other conſtruction the teſtator 
has omitted (what he never could intend to do) the provid- 
ing for the event of Febn's dying under age leaving iſſue. 


* Which fat muſt conduce to one Gagle point, per Lord Thurlow, 


I Brown, 417. 
F 1 Atk. 54. 
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Lord CHANCELLOR. 


As this is a queſtion upon the legal title to an eſtate on 
the conſtruction of a will, if there was any doubt, I ſhould 
not determine it on demurrer; but would, notwithſtand- 
ing the inclination of my opinion might be in favour of 
detendant, over-rule the demurrer without prejudice to 
defendant's inſiſting on the ſame matters by way of anſwer ; 

On conftruc. 10 that it might more fully come before the court at the 
ton of a hearing : this the court ſometimes does on the conſtruction 
1 of wills. * But if the opinion of the court is, that as on the 
r - . . * . . * * 
ruled wich- face of the bill plaintiff has no title, and the will is ſet forth 
out preju- verbatim in the bill; it is juſt, and more for the benefit of 
dice : unlels the parties, to cut it ſhort on the demurrer ; fince it muſt be 
on face of . . . 
bin no ti- ſtill determined juſt, on the ſame matters as are before the 
tle in pla n- court on the demurrer. + In theſe caſes of wills the go- 
tiff, demur- . - 8 - 
ter allowed, verning rule of conſtruction is the intent of teſtator; 
which the court is to find out by his words, and to conſtrue 
(2 48) conformable thereto, Þ ſo far as it is poſſible conſiſtent with 
the rules of law. The intent here was plain: here were 
Intent of two children, teſtator conſidered as his own: whether legi- 


_ — timate or not, I enter not into tlie queſtion. On this de- 
ſtruct on. if murrer I mult take them to be legitimate. He had a mind 


the —.— to make a proviſion for them; and the material point is, 
pled wh, Chat it is a limitation to them in tail; and if their iſſue 
failed he intended plainly to give it over to the other 
collateral branches of his family, and for want of ſuch 
iſſue to his own right heirs for ever. The queſtion 
is, whether I can by conſtruction, or on the ſtrict 
literal meaning of the words, let in the right heirs 
of teſtator ſo as to defeat all the ſubſequent limita- 
tions? This would be plainly contrary to his intent; 
but if the force of the words is ſuch, as that the intent can- 
not be complicd with, the rule of law muſt take place. It 
is ſaid, he has given nothing over but on the contingency 
of Jobn's dying without iſſue under age. Conſider, what 
neceſſity there is from the words to conſtrue it in that man- 
ner, which would be to defeat his intent. Having firſt 
giventhe whole legal fee to truſtees and their heirs, he did 
not intend either of theſe two children ſhould have any 
thing veſted till twenty-one or the having iſſue, and then to 


Prec. Chan. 888. 2 Brown Parl. Caf, 468. 

+ Though prior words in a will exprefsly controul ſubſequent ones, yet to 
comply with teſtator's intention, the ſubſequent words ſhall take effect, and 
reſtrain the prior, 1 Brown, 489. Durntoid and Eaſt, 397. 


Duraford and Ealt, 635. Ante 32. 
2 , 3% have 
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have an eſtate tail; conſequently as ſoon as Jebn attained 
twenty-one, or had iſſue, though he died hefore twenty- 
one, that defeated and determined the eſtate in law given 
to the truſtees, and veſted a fee tail in him. He did attain 
twenty-one, and therefore had an intail; as he would, if he 
died before twenty-one, but had iſſue. Then the con- 
ſtruction could not be, as inſiſted for plaintiff, as with a 
double aſpect; if he attained twenty one then to veſt in 
him an eſtate; or if he died before, leaving iſſue, then to 
give it to that iſſue: that is not the conſtruction ot the will. 
but it is to give an eſtate tale in either event; ſo that ſuch 
iſſue would take as heir of the body of his father an eſtate 
tail from him, in whom in point of law it veſted, which 
eſtate would defeat the fee in the truſtees. Then as to the 
ſubſequent words, ifthe court is compelled to make the con- 
ſtruction the plaintiff inſiſts on, the court will do it : but 
however in the conſtruction of wills the court has conſtrued 
the words conformably to the intent of the teſtator as much 
as poſſible, ranging in a different order ® and tranſpoſing 
them to comply therewith. There is no neceſſity ro do 
either in this caſe, or to ſupply material words : but there 
is a plain natural conſtruction upon theſe words, viz. if the 
ſa d Fobn ſhall happen to die before twenty-one, and alſo 
ſnall happen to die without iſſue: which conſtruction 
plainly makes the dying without iſſue to go through 
the whole, and fully anſwers the intent, which was in that 
manner. Had the firſt devite heen to an and his heirs, this 
conſtruction, I believe, could not be made; for where 
there is ſuch a contingent limitation, I do not know, that 
the court has changed heirs into heirs of the holy to make it 
ſo throughout. But much ſtron ger conſtructions have been 
made than this in deviſes; Cr. C. 185, and other caſes in 
Crok-; as in deviſe to one and his heirs, and if he ſhould 
dic hefore twenty-one or without iſſue then over, the court 
has ſaid, it was not the intent to diſinherit the iſſue, and 
therefore er ſhould be conftrucd and but if the ftirit limi- 
tan had heenin tail, there would be no occafion to reſott 
t3 that, hut the court would have made the conſtruction I 
do now; viz. if he dies without iſſue before twenty one, then 
over by way ctexecutory deviſe ; if he dies without iſſue 
aiter twenty-one, when the eſtate had veſtcd in him, it 
would go by way of remainder ; becauſe he had made his 
original deviſe capable of a proper remainder; in which 
c:ie the court will always conſtruc it a remainder. An 
eſtate tail is capable of a remainder, and it is natural to ex- 
pect a remainder aſter it. It is contrary to his intent to 


t Ante 74. Poſt, 278. 
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let in this remainder to the right heirs to defeat all the in- 
termediate limitations to his family. This is the intent of 
teſtator, and well warranted by an eaſy conſtruction of 
the words of the will. Tac demurrer therefore muſt be 


allowed. | 
2 
Caſe do. Ex Parte Williamſon, March 25, 1731. 
«lin 


ETITION that the court might diſallow the certi- 

ficate of the bankrupt ¶ illiamſon, lormerly a mer- 
chant in Core, having purchaſed ſeveral ſhares of the ſea- 
men who had taken the rich prizes of 7 be Marquis D' Antin 
and Lewis Eraſme, and having aſſigned the ſame over to 
Cert-ficate. Mr. Mackay his correſpondent in London, as a ſecurity for 
allowed, 3 
notwitb⸗ What he owed Mackay, who had principally taken out the 
ſtanding a commiſſion againſt him; which the now petitioners (ſeveral 
"pp cion '® of whom had bills depending in Chancery and the Exchequer 


the vi- w in for ſetting aſide the ſaid ſales of ſhares) inſiſted, was fraudu- 


raking out [ently taken out. 
the cummile 


ſion. 


Bankrupts. 


Loxp CHANCELLOR. 


i + have myſelf very great jealouſy and ſuſpicion concern- 
Trader in +» 1 : g = | 
Ireland. ing the view with which this commiſſion was taken out; and 
Ec. con · therefore gave the utmoſt latitude to the petitioners to have 
tracting inſpection of books and papers to make inquiry into the bank- 
debts here, , . . . . 
and coming TUpt's affairs, and with greater latitude than in moſt caſes; be- 
over, com- cauſe it was giving this liberty to them,hefore they were cre- 
1 ditors under the commiſſion: but another view, I had, was my 
out: but li · diſlike to traders in Ireland coming over here, and obtaining 
dertyto commiſſions by colluſion againſt themſelves; therefore I gave 
creditors in po . . . 
Irclandey this liberty to ſee, if there were any creditors in Ireland, 
come and who might come over, and prove their debts by the com- 
prove debts. miſſion, that they need not be ſurpriſed ; þ for as there they 
have no acts of parliament touching bankruptcy, it would 
be miſchievous to creditors in that country, if this method 
was allowed. But here has been no application to me to 
ſuperſede this commiſſion; therefore it is not now before 
me to conſider, whether regularly taken out, or whether 
there was a f(uthcient debt; or whether the — was a 


ſuſſicient trader in Exglan i to ſuppoit the commiſſion: for 


1 Atk. 82. 8 C. Raym. 475. 1 Salk. 1 o. 

+ One who has traded to England, though never a ceſident in England, but 
came occaſionally and committed an act of bankruptcy, is an object of the bank+ 
rupt laws. Cowper, 398. | 

I Bankrupt laws ſiuce ade pted in Ireland by ſlatutes 11 & 12 Geo, 3d. 
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in ſuch caſe application ſhould have been made to ſuperſede 
it: hut if that had been the caſe, it would have failed; be- 
cauſe it has been determined, that where à man, reſiding 
in one part of the realm or in other countries, contraQts 
debts here, if he comes over here, a commiſſion of bank- 
ruptey may he taken out againſt him, as in the caſe of 
thoſe who reſide in the Plantation: : although that may be 
managed ſo as to be attended with inconvenience as be- 
tween England and Ireland. But the queſtion now 1s, 
whether there is ſufficient ground to allow this certificate 
or diſallow it ? As to that I fit here in execution of an 
act of parliament dire&ing, under what terms a bankrupt 
ſhall have his certificate, requiring it to he figned by four 
parts in five in number and value of the creditors, who 
proved their debts under the commiſſion, which muſt be 
allowed by the commiſhoners, and afterwards by the Lord 
Chancellor, or two judges to whom he ſhall refer it, with- 
out whoſe allowance it cannot have effect. There are no 
compulſory words in the clauſe to oblige the Lord Chan- 
c*ll;r or the judges to allow the certificate; nor do I know, 
that a mandamus would lie to them; for it is a matter of 
judgment : yet not arbitrarily ſo, for they muſt proceed 
by rules; otherwiſe — under commiſſions of 
hankruptey would be very precarious. Theſe rules are 
pointed out by the act of parliament z but if theſe requiſites 
are complied with, the Lord Chancel/or ought to allow the 
certificate, and not arhitrarily ſay, he will diſallow it. It 
not complied with, or if there is ground for the Lord Chan- 
cell;r to think there is fraud or concealment, he may abſo- 
lutely diſallow it, as he may for fraud or miſbehaviour in 
the bankrupt himſelf. Which brings it to the queſtion, 
whether there is ſufficient ground from the behaviour of the 
bankrupt on his books and of the aſſignees, whether there 
have been fraudulent acts or concealment * Another 
queſtion is, whether the petitioners have ſtated them- 


elves in the condition of proper perſons to oppoſe that 
certificate ? 


But firſt to conſider it ori the merits. There was to be 
ſure great ſuſpicion from appearances, particularly from the 
great haſte in obtaining this certificate. It was a caſe 
ariſing in Ireland, where there might be a great many cre- 
ditors, who ſhould have an opportunity to prove their 
debts ; therefore I thought further time and conſideration 
requilite z which has been had, and the books brought 
over from Ireland, and as much as poſſible opportunity gi- 


ven to inſpect them. The great objection that appeared 
Vor. II. | U on 
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on the inſpection, and which ſtruck one at firſt, was the 
great difference between the account in Williamſen's books 
and that ſet out by Mackay : but that is ſatisfaQtorily ac- 
counted for, at leaſt at preſent: for it is ſworn, there was 

great imperfection in the bankrupt's books: and from ſuch 
negligence in accounts bankruptcies often happen. But 
theſe items appearing in authentic books of the bankrupt, 
whether in letter-books or other books it is the ſame as to 
the juſtice of the caſe, that being a foundation afterward to 
carry them into the proper hooks and to conſider the reſult 
of the whole, which is an anſwer to the objection. Ano- 
ther thing that ariſes, 1s, that if there had heen creditors in 
Ireland, who had reaſon to complain, and could have come 
in and proved dehts under this commiſſion, or ſhewn fraud 
in the bankrupt as to his eſtate and effects, this length of 
time taken, which is above a year and a half, would have 
given opportunity for it: but none have come in. There 
1s no ground therefore from the merits of the caſe to refuſe 
the ſigning this certificate ; for bare jealouſy and ſuſpicion 
(which, I cannot ſay, but I have) is not ſufficient to pro- 
cced on. 


AAudavits of But all this may be out of the caſe, when we conſider 
debts by pe» the queſtion I poſtponed, though firſt in the order of things, 
ritioning whether petitioners are now proper to object to this certifi- 
— ne cate ? Their firſt application produced an order 2d Auguſt, 
1749, whereby liberty was given to one Sharp to prove his 

debt, and that ſuch other of the petitioners ſhould proceed 

with their ſuit with effect; and the making any dividend 

was ſtaid. Confider the making that order. Several pe- 

titioners applied to me: none but Sharp had then made 

aſſidavit of a debt; to whom only I could give liberty to 

come and prove debts ; as he only had laid a foundation for 

it ; the other petitioners, plaintiff in the cauſes in Exchequer 

and this court, not having by affidavitlaid a foundation to 

ſhew there was a debt. But I did the utmoſt I could, for 

them; though they had not laid the common foundation for 

liberty to go before the commithioners to prove debts, I ſuſ- 

2 that they might have time do it. Sharp has gone 

fore the commiſtoners, and claimed a debt, but not 

proved it. It is not enough to lay before the commiſhoners 

— a judgment or bond; that will not do without an athaa- 
ey vit; for all that may be by collufion : but neither is done. 
to proceed at His meaning was, that, as he had the perſon in execution, 
law or ect if he had proved his debt, he would be put to his election to 
take relief under the commiſſion or to proceed at law. The 


2 ) other petitioners have done nothing: it is ſaid, they ate 
(25 ) as ing 21d, — 
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onlyplaintiffs in equity, and could not do it : but equitable 
as well as legal demands may be proved under a commiſſion, 
though an equitable creditor cannot take out a commiſſion. 
There would have been a proper ground for the commiſh- 

oners to admit them as claimants ; and then it would have 
been for the judgment of the court, whether they wouid 
hare ſuſpended the ſigning the certificate, till the cauſes 
brought to ſet aſide thoſe bilis of ſale were determined: but 
barely coming before the commiſhoners, and ſaying there is 
ſuch a debt, is not ſufficiet without an affidavit. Conſe- 
quently no perſon before me has a right to diſpute figning 


this certificate, there not being ſufficient to bring them 


within the rule. Itis a maxim, that there muſt be an end 
of things; I muſt not delay for ever; and very full time 
has been given for every gerſon from Ireland to come before 
the court, if they thought fit. 


The “ certificate therefore muſt be allowed. 


Rigden verſus Vallier, + March 25, 1751. 


GEORGE EVERINGDEN, ; in 1710 executed 

a deed, * to all chriſtian people to whom this pre- 
© ſentwriting ſhall come, I George Everingden, in conſi- 
*« deration of the natural love and affection I bear to my 
wite and children, and for the firm ſettling and aſſuring 
of all my real and perſonal eſtate on my ſaid wife and 
children after my deceaſe, give, grant, and confirm to 
my daughter Margaret a parcel of land (not now in queſ- 
tion.) Next, I alſo by theſe preſents give, grant, and 
conhrm unto my two daughters Margaret and Hannah 
the rents and profits of certain lands (which he particu- 
larly deſcribes) during the life of my ſaid wife, equally 
to be divided between them, paying 5/. per ann. to my 
wife; and after deceaſe of my wife my ſaid two daugh- 
ters Margaret and Hannah to have the ſaid laſt-menti- 
oned lands to them, and their heirs for ever, cqually to 
be divided between them; and laſtly, I do give, grant, 
and confirm to my five daughters (enumerating them) 
all my perſonal eſtate equally to he divided between 


them after all my debts and funeral charges paid and 
** ſaticfied.” 


£6 
ce 
«c 
ce 
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ce 
ce 


® Allowing bankrupr's certificate will not diſcharge his ſurcties. 1 Atk. 84, 
*1 Atk. 731. 8. C. 3 
» 1 Vol, 166, | 
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This was ſigned and ſealed by him in preſence of three 
witneſſes. He dicd in 1714; his wife died; as did alſo 
Hannah one of the two daughters, after having married 
Rigden, by whom ſhe had the preſent plaintiffs, who 
brought this bill as co-heirs of Hannah, tenant in common 
with defendant Margaret under this ſettlement and diſpoſi- 
tion, for account of rents and profits of a moiety of this 
eſtate, the value of which eſtate was ahout twenty pounds 
fer ann. to have a partition, and deeds and writings pro- 
duced and ſecurcd. 


Fir plaintiffs, The whole depends on a queſtion of 
right, turned upon the words equally, Ic. being in a co- 
venant to ſtand ſeiſed to uſes. In Fiſber v. Wigg, 1 Wil. 
14. 1 Lord Roy. 632, are all the authorities on this head, 
that theſe words make a tenancy ip common. They clear- 
ly do ſo in a will; and fo from the nature of this proviſion, 
by a father for his children, ſo that he could not mean a 
ſurvivorſhip; for he muſt ſuppoſe every child may have 
iſſue, and be the root of a family, whom he could not 
mean to exclude. The ſame words are uſed in diſpoſing 
his perfonal cſtate, where there is no doubt of his mean- 
ing, which could not be to the ſurvivors of the five. 
Then the queſtion is, whether there is any rule of law, fay- 
ing that intent ſhail net prevail; or whether there is any 
thing to prevent it, from the nature of this as a convey- 
ance ? This falls under the rule of wills, not of convey- 
ances at common law; ſo that the ground, why theſe 
words make not a tenancy in common, in common law 
conveyances holds not as to a deed to uſes 3 which re- 
quires not technical words, as deeds at common law do, 
but operates according to the intent, which may be ex- 
preſſed in any words, and ſhall have a more liberal con- 
ſtruction. It is always a queſtion of conſtruction, whether 
the words vſcd ſufficiently ſhew the intent of the parties; 
for that muſt be ſhewn. If grantor had ſaid t bold as te- 
nants in common, not as jointenants, it would then have 
been plain; and there is no difference between ufing the 
words themſelves, or ſuch as neceſſarily imply it. There 
never was a caſe, even on the ſtricteſt deed, where theſe 
words were determined to be a joint-tenancy. This was 
fully argued in Fiſher v. Migg, where it was held, that in 
a ſurrender of copy hold to uſes, theſe words make a te- 
nancy in common, againſt Holt C. J. who cites no autho- 
rity for his opinion. This has ſtood ever fince ; is the 
lateſt; and is warranted by the majority of the court in 
Smith v. Jobnſon, there cited ; and as it has ſtood ſo _ 

| . thoug 
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though perhaps at firſt indifferent which way determined, 
there is no reaſon to deſire to ſhake it; for that would 
be l:aning on technical, artificial reaſonings, againit 
the real juſtice of the caſe, and meaning of the patties, 
for if the meaning did not imply it, it would not have 
that conſtruction in a will. Where no preciſe forms of 
words is required, (as there is not to make a tenancy in 
common) a liberality of conſtruction is introduced ſince 
the ſtatute of uſes, which was not before; as in ſpringing 
uſes and in the conſtruction of powers, which before 
were conſtrued rigorouſly. There are other authorities 
beſice; as 2 Ven. 365, not ſo ſtrong as this; fo” there the 
words equally to be divided came betore ir heirs; allo 
the note of Hammerton v. Clayton, 1 Lord Ray. 631. A 
21 of this kind came before Your Lordſbip lately in 

augb v. Herbert, on a conveyance of the ſtatute of uſes 
to four, and the heirs of their bodies ſhare and ſhare alike : 
Your Lerdſbip ſtopped the cauſe ſhort, and ſent to B. R. 
but the parties having agreed, it was never argued. This 
eſtate being of ſo ſmall value, it would be mercy to the 
parties for this court to determine it: nor is there difficulty 
or danger in determining it, the authorities being of that 
fide to which a court ot juſtice leans, in favour of the in- 
tent againſt a joint-tenancy, which the court now docs 
certainly not favour, 


Fer d:fendant, This queſtion has never yet been ſet- 
tled. The ground upon which the plaintiffs have gone, 
is, that a tenancy in common was certainly meant trom 
the conſtruction courts of juſtice have put on ſimilar 
words in wills, which are conſtrued by intent of the par- 
ties on the face of it. But this was not the intent: and 
though fimilar words in a will may carry that intent, that 
is no argument. A deed mult be underſtood in that ſenſe 
the law puts on the words ; and the maker mult he ſup- 
poled to underftand it, as the laws does; and therefore 
may be preſumed to mean different from what it would 
be ina will. The words mean only an equal diviſion of 
the profits ; which may be eſfeually anſwered by a joint- 
tenancy as well as the other; for a joint-tenancy conveys a 
right to each party to have a moiety, and the conſequence 
ot ſurvivorſhip does not follow to be in the party's view: 
as where one creates an eſtate tail, he does not immedi- 
ately conſider the conſequences of its being barrable by fine 
or recovery: therefore he is not neceſſarily to be preſumed 
to think of ſurvivorſhip: nor will the court conſtrue theſe 
words different from what the law ſays when the words do 

not 
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not on the face import that. There is a plain diſtinction 
between conſtruing the ſame words different in a will and 
a deed; for in a deed the Jiw puts that conſtruction, 
which is a {ufficient foundation to the court to put the 
ſame. Wherever an cſlate 1s conveyed to two by one title, 
it is a joint-tenancy 5 wnere two diſtinct ſeveral titles, a 
tenancy in common. Cz. Liz. Then the right of ſurvivor- 
ſhip does nat ariſe from the particular intent of the parties 
to make it jo, but from the eſtate, as a neceſſary conſe- 
quence of a ſeparate or joint title. A joint-tenancy cannot 
be made a tenancy in common, et e contra ; ſo that if this 
is hut one title it cannot be in common; differing from a 
will, whic': ariſes merely from the intent of the party, the 
law allowing to have its operation : but in a deed the law 
not allowing it, becauic contrary to the nature of the con- 
veyance. The addition of -4qually to be divided does not 
from the nature of the conveyance give them ſeparate 
eſtates ; only ſhewing they ſhall enjoy in equal moieties, 
which is conſiſtent with claiming under one title, conſe- 
quently with joint-tenancy. As to this being a covenant to 
ſtand ſeized, and therefore to have a more liberal conſtrue- 
tion tnan common law deeds, there is no ground for that; 
which would cauſe ſtrange confuſion, and deſtroy the ſole 
reaſon, why a favourable conſtruction is given to wills in 
oppoſition to deeds, becauſe in one teſtator is ſuppoſed ines 
conſilii, in the other not, and what the ſtatute of uſes never 
intended. The ſtatute intended to convert every thing, 
which has a truſt at common law, (as a uſe was) into a. 
legal eitate 3 not converting the eſtate into the uſe, but e 


contra; and therefore all ſpringing uſes and executory de- 


viſes are allowed, only becauſe before the ſtatute there 
might be ſuch, to ariſe by many kind of conveyances, 
provided within a compaſs of time, not tending to perpe- 
tuity. Fiſher v. Wigg was a very doubtful caſe, and ſel- 
dom has been cited with any certainty of reliance on the 
authority: beſide it is ſaid in Stringer v. Philips, as in Eg. 
Ab. 291. that caſe was reverſed : and though it ſhould not 
be ſo, yet that, together with the fact of no judgment of 
it appearing on record, is a proof, that the parties made it 
up, and an appeal v:as adviſed; all which gocs a good way 
to take off its force as a precedent. | 

Lord Chancellor was at firſt inclined to determine it, as 
it was barely a legal title : but igid, he would look into it, 
and come at it, if he could without determining a point, 


which might affect ſeveral other caſes, which he mult ** 
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do notwithſtanding the ſmall value, but the parties muſt 
go further. 


This day he delivered his opinion. 


I have conſidered this cauſe as fully as I could ; and 
will tell my thoughts ggith this declaration at the ſame time, 
that if either of the parties are deſirous to have it further 
conſidered in a reaſonable way ſo as to avoid expence, I 
ſuall be willing to put it in that way. 


The queſtion is, whether a joint-tenancy or in common, 
depends on a deed or writing; for, though executed as a 
deed, I am not ſure, it was intended to take effect as a 
deed. It begins as a deed poll: but is a diſpoſition of his 
whole real and perſonal eſtate, and to take effect after his 
deceaſe, in conſideration of, Sc. If this is not a will or Deed incon- 
a covenant to ſtand ſeiſed, it would be void, being without — 1 
. 8 ve and afs 
livery, becauſe a freehold cannot pals in futuro but being fection good 
in conſideration of love and affection, though by fingle withont li- 
deed without livery, it may be good by way of covenant er 
to ſtand ſeiſed, becauſe that does not operate by tranſmuta- ſand ſeiſed. 
tion of poſſeſſion, but the uſe remains in grantor until 
(250) 


taken out of him by force of the conſideration. 


This queſtion depends on a very litigated and diſputed 
point in the books, though clear in one view; the words 
equally ta be divided in a will certainly making a tenancy 
in common, as now eſtabliſhed, though that was at firſt 
doubted. Without the word divided it would be tenancy What words 
in common; Vas if deviſed to them equally ; + or ſhare malte tevane 
and ſhare alike. But it is faid, there is no ſufficient autho- _ * 
rity that this would make tenancy in common in a deed, will. 
and that the hooks and caſes take it to be otherwiſe. It is 
true, the books do generally, where this ſubje&t is men- 
tioned, take it to be otherwiſe : yet there is no ſolemn de- 
termination that I can find on that particular point, where 
it 15 adjudged again! a title on that foot, viz. that equalty . 
/a be divided will not make a tenancy in common in a 


* Sodetermined in Cop. 657 3 where Lord Mansfield agrees with 
the doctrine of Gould Juſt. in 1 Peer Wms. 14, and with Lord Hard- 
wicke in this caſe; and ſaid, it was the more liberal opinion, and 
better founded in law: vid. Cro. Eliz. 695. 2 Rol. Abr. 39. 1 Eq. 
— _ _ Pl. * * Chan. 164, 491. 1 Eq. Ab. 292. Brown, 

. 1 Vol. 13. 3 Atk. 524. | 

+ Share and ſhare alike has been held theſe 200 years to he a 
nancy in common. Per Parker Juſt, 2 Atk. 142. Durnf. & Eaſt. 
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deed: though it is ſaid over and over again to be. ſufficient 
ina will, though nit in a deed. The only ſolemn deter- 
mination then is #i/ber v. Wigg ; which is relicd on as a 


| ow, age of B. R. that in a ſurrender of copyhold to uſes, 


theſe words make a tenancy in common: But it is object- 
ed thereto as a doubtful authority, as but the opinion of 
two judges againſt ſo great a man gs Halt; and it is fur- 
ther ſaid to be apprehended, that judgment was reverſed. 
On ſearch I cannot find it to be fo, or that a writ of error 
was brought; ſo that judgment ſtands, and is ſo far an autho- 
rity, that that is the conſtruction in caſe of ſurrender of 
copyheld lands. Another caſe was cited, which paſſed as 
an authority by the judges in that caſe, viz. 2 Ven. 365. 
which, if rightly reported, is in point. I cauſed the 
Regi/ler's books to be ſearched, and cannot find any de- 
eree entered to warrant this report: but it is cited by 
Gould J. and it is taken, that there was ſuch a caſe : and 
it might be ſo, though not entered, for the parties fre- 

uently acquicice, and there is often ground to proceed no 
— As to Flammerton v. Clayton, I cannot conceive 
how Sir Edward Nerthey, (who was of council on the 
other tide) ſhould de at the pains to cite a caſe not in the 
hoo, but merely on record, againſt his client: however 
denne a ſearch to he made in C. B. for the court in that 
caſe, and it is not to be found onthe judgment roll mention- 
ed in the hook. There is another authority (ſuch as it 
1») of Smith v. Jobnſon; which, if rightly ſtated, was on 
tcoffinent, and was not diſputed by Holt; which is a coun- 
tenance therefore for this opinion, and the _— of 
two judges againſt one, ſtill remaining and ſtanding. 
Which brings t to the queſtion, how this is to be deter- 
mined ? On the heſt conſideration I am inclined to be of 
opinion, that on this deed or inſtrument (call it as you 
will it makes a tenancy in common; and that it would 
be a dirc& contradiction to the manifeſt intent of this 
tather, who was providing for his children, to ſay other- 
wiſe. ] have conſidered the arguments in £;ſber v. 
Wigg; and it is truly ſaid at the bar, that there is nothing 
more to be faid on either fide, than is ſaid there. Though 
no one has more reverence for the opinion of Helt C. J. 
than I have, yet I think the arguments of the other judges 
more founded on the nature and reaſon of the thing,' and 
that Hall's is more founded on artificial arguments of the 
law, and drawn out from a great deal of fine learning from 
arguments in other caſes. Gauld's argument has great 
weight, and is not to me ſatisfactorily anſwered. The caſe 


was indeed on a ſurregder of copyhold lands in the Lord's 
| Court; 


in the Time of Lord Chancellor HARDWIckx. 


Curt ; and the judges, who argued to make it a tenancy 
in common, held, that ſuch a ſurrender was not to be con- 
ſtrued in the ſtrictneſs of the thing, but like a will. Holt 
contended, it muſt be conſtrued as a deed : in one thing he 
was certainly right, that a ſurrender of copyhold lands to 
uſes is not to be conſidered on the foot of a uſe or truſt, for 
they are not within the ſtatute of uſes ; therefore ſuch ſur- 
render is only a direction to the Lord whom to admit; and 
when admitted, ſurrenderee is in by grant of the Lord, not 
of the ſurrendetor; ſo that it is of a particular nature, not 
as a uſe or truſt on the ſtatute. But the arguments of the 
judges, if ot weight in that caſe, hold full as ſtrong in a co- 
venant to ſtand ſeiſed; as this (though I am not quite ſure 
whether it was meant a deed or a will) will be conſtrued, 
the uſe till the event happens remaining in the grantor be- 
ing ſufficient to ſupport the uſes declared in the deed. But 
it is objected, that there is no warrant to conſtrue a deed to 
uſes as to the limitations and words of it, in a greater lati- 
tude than a conveyance by way of feoffment or other con- 
veyance at common law, and if conſtrued in a different 
manner would cauſe great confuſion : which I hold to be 
true in general: for the ſtatute joining the eſtate and the 
uſe together, it becomes one entire conveyance by force of 
the ſtatute, and the words are to be conſtrued the fame way: 
but this is to be taken with ſome reſtriction. As to the 
words of limitation in a deed, they are to be ſure to be 
conſtrued in that manner, viz. in the ſame ſenſe; but 
where they are words of regulation or modification of the 
eſtate, as the words egually to be divided are, and not words 
or limitation, I think, “ there is no harm in giving them 
greater latitude in deeds on the ſtatute of uſes, which are 
truſts at common law, than on feoffments, which are ſtrict 
conveyances at common law. The caſe cited by Gould I. 
trom Ca. Lit. 190. b..as to a verdict is very material to 
tne preſent. The only diſtinction taken between the con- 
ſtru Von of words in a verdict and in other caſes is this: in 
a lpecial verdict words may be conſtrued more largely than 
in pleading: and there fore it is often ſaid, that in a verdict 
a deſcription, that would be bad in a count or plea in bar, 
may be good in a verdict, and taken by intendment of the 
Jury: but there is no book, ſaying that words may be 
taken more looſely in a ſpecial verdi& than in a deed. — 


. * In 1 P. Was. 57. Holt, Ch. Juf. ſays, the conſtruction of a 
urrender] muſt he the ſame as if the eſtate had been limited by feoff- 

_ or any other dee l, and governed by th: rules of the common 
i, which ſeems to contradist this do&rine, unteſs reconciled by 
od Hardwicke's diſtinction, 
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It is admitted, that if he had ſaid, * To hold one moie- 
* ty to one and her heirs, and the other moiety to the 
© other and her heirs,” it would have been good not only 
in ſuch a deed, but ina feoffment ; and conſidering how 
the ſenſe of theſe words, equally ts be divided, is now eſta- 
bliſhed, there is no reaſonable difference. Thus it ſtands on 
the authority of Fiſher v. Wigg : but there are other rea- 
ſons in the preſent caſe greatly ſtrengthening it in favour 
of the plaintiff; firſt, this was a father providing for his chil- 
dren, and muſt be conſtrued therefore to make a proviſion 
tor their families; and it is not reaſonable to think he ſhould 
make it ſo, that if one died, her provifion ſhould ſurvive 
tothe other; which is the conſequence of a joint-tenancy, 
and cannot be ſuppoſed to he his intent. This court has 
taken a latitude in conſtruing a tenancy in common without 
the words, equally to be divided on the foot of the intent; 
and therefore determined, that if two men jointly and equal- 
ly advance a ſum of money on a mortgage, ſuppoſe in fee, 
and take that ſecurity to them and their heirs without any 
words, equally to be divided between them, there ſhall be no 
AP and ſo if they were to forecloſe the eſtate, the 

d be divided between them, becauſe their intent 
is preſumed to be ſo. It has been ſaid indeed, that it two 
men make a purchaſe, they may be underſtood to purchaſe 
a kind of chance between themſelves, which of them ſhall 
ſurvive : but it has been determined, that it two purchaſe, 
and one advances more of the purchaſe-money than the 
other, there ſhall he no ſurvivorſhip, though there are not 
the words equally to be divided, or to hold as tenants in com- 
mon; which ſhews, how ſtrongly the court has leaned 
againſt ſurvivorſnhip, and created a tenancy in common by 
conſtruction on the intent of the parties. How nearly does 
this come to the preſent caſe ? There is indeed no conſide- 
ration here; only a voluntary act: but the court always 
conſiders proviſions for children as having an equitable con- 
ſideration : and therefore though the court cannot prefer 
ſuch voluntary diſpoſitions to debts for valuable conſidera- 
tions, yet they are always preferred to other voluntary diſ- 
poſitions. Then why may not the court as in other caſes 
conſtrue according to the intent, which was to provide 
for their families? But this man has put his own conſtruc- 
tion on theſe words in the diſpoſition of his perſonal eſ- 
tate, which is allowed to be a tenancy in common: then 
it is very extraordinary, that he ſhall be preſumed to uſe 


* 3 Wms. 158. 3 Ack. 733. 1 Atk. 467, 2 Atk. 55. 1 Vol. 15. 
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them in another part of the deed ſo as to defeat his in- 
tent. Another thing is, that this appears to be as near a 
teſtamentary act as can poſſibly be; nor do I know, why 
this may not he proved as a will in the eceleſiaſtical court, 
not withſtanding the ſolemnity of execut on by ſealing and 
delivery, according to the cafe of Kibbet v. Lee; for there 
was 2 will jcaled and delivered; and in a late cate of 7rim- 
nr v. Jack/on in F. K. ſent out of this court. He makes 
uz indeed of the words give, grant, and confirm: but 
that is not material: and then ſays after his deceaſe: ſo of 
his perſonal eftate after his debts and funeral paid; which 
is plainly a teſtamentary diſpoſition, his whole perſonal 
eſtate being in his power during his life, and they are in the 
caſe of teſiduary legatees. So that it appears to be in his 
view as a teſtamentary at: and admitted, that in a will, 
theſe words make a tenancy in common: and I think, it 
ouht to he loconſtrued here. * My opinion therefore at 
preſent is, that agreeable to Hſber v. Wigg, ſtrengthened 
by thoſe further obſervations, the plaintiffs are intitled to 
have a decree for the diviſion of this eſtate. But notwith- 
ſtanding that 1] own, I am ſatisfied, yet as it is liable to ob- 
jection trom what is ſaid in the hooks, and the doubts 
thrown out of this authority of Fiſber v. Wigg, it the de- 
tendant is deſirous of having it further conſidered, I will 
not ſend a caſe to all the judges of either court; becauſe 
they now put theſe cauſes in a new way in the paper as 
other cauſes; which may be very proper in caſes of va- 
luc, but, creating a great deal of expence to the parties, 
this caſe will not bear it; if deſired therefore, J will take 
a method, often uſed by my predeceſſors anciently, of ſend- 
ing it to to particular judges, who then will hear it at their 
chambers. | 


Oldham ver/us Hand, April 24, 1751. 


N a conteſt in the eccleſiaſtical court for an admini- 
\Z titration it was granted to the plaintiff and another. 
the widow of the party threatened to appeal; they deſired 
the detcndant an attorney to make it up between them. It 
was compounded ; and afterward, when the whole was fi- 
nithed, they voluntarily agreed to give him 20001. a- piece; 
and that, as he ſwore, without any ſolicitation from him. 
Lacy reſt on this for ſeveral years; when a bill was brought 


Money left to two as a legacy jointly between them, is not a 
Hat -renancy, 8 Brown, 118. * Ab. 292, : 
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to impeach it : after anſwer put in, the plaintiff ratifies 
and contirms it. 


For plaintiff. There is a ſtrong relation between an at- 
torney, who is in nature of a ſworn officer of the court, 
and his client; and on that all tranſactions between them 
are examined into; if therefore an attorney, retained to 
appear, docs not, the court will make a ſummary order, 
and compel him; and not leave it to an action as in other 
caſes: nor will an attorney be ſuffered to be changed with- 
out leave vf court. If an attorney, pending the tranſaQi. 
on, gets from his client an extraordinary ſecurity for pay- 
ment of money, or extraordinary conveyances of any part 

Guardian Of his eſtate, it will be ſet aſide without any particular evi- 
t-rtIng ac- dence of * for a gift ſhall not be taken without 
1 letting the client ſee what is the demand: he is not allow- 
fant cameof ed to take a preſent without a bill brought in, though a 
age, and te- client may be allowed to be generous, and give more than 
tees the bill. The rule is the ſame on guardian's getting a 
uity, let 4— . 

bs eſent on the ward coming of age, though no proot of 
* Cited ante actual impoſition at the time. In Pierce v. Waring “, 
3 IJ 13th November, 1745, the defendant having been guar- 
7 Feb. 1349+ dian, after plaintiff's coming of age on ſettling accounts, 
$9. took a voluntary preſent, which your Lordſhip ſet afide 
( 26 o) merely on that, as dangerous. So in Walmſley v. Bath, on 
a bill by repreſentative of Faphet Crack to ſet afide 4 bond 
by him to his attorney to pay 1000/. there was no ground 
to impeach it on the particular evidence as not voluntarily 
done, nor as any actual impoſition ; the bill was diſmiſſed; 
it came on a rchearing, and was then argued, laying all the 
particular proofs out ot the caſe; and on reconſidering it, 
and the conſequences that would otherwiſe be, your Lord- 
Pr.of Hioe's {hip gave relief, That was grounded on Hine's caſe, which 
Tal. 3 was determined on the ſame reaſoning, and affirmed in the 
Houſe of Lords; it was a bill to ſet aſide a ſecurity, ſaid to 
be a gratuity for ſervices, though it might be more than 
would be allowed on a taxation; Lord Talbot relieved, ex- 
c:pt as to what he really deſerved, decreeing the bond to 
ſtand as a ſecurity for ſuch. This caſe is the ſame ; be- 
ing in nature of a ſecurity a transfer to him who has 
other parts of the eſtate in his hands, and is to account 

for the whole. The bill demands a general account 
the eſtate: the defendant inſiſts on allowance of 4ooo!. 
no hill is given in; no writing at the time, but barely this 
transfer. 


in the Time of Lord Chancellor HR DWIiCRx. 


Lord CHANCELLOR. 


All the caſes cited differ on the material ground. — 
Maring had been concerned as guardian, and, as ſoon 
as the infant came of ages made up the account and 
retained that gratuity to 
the guardian continuing, being done when his effects were 
to be delivered over. Japbet Crook was in diſtreſs, want- 
ing bail, and could not get out of cuſtody, unleſs this at- 
torney would get it tor him; and the attorney took the 
bond, before he would do it, being employed by him: 
the court would not ſuffer that to ſtand. Hine's caſe was 
a bond to a perſon who pretended to have it in his power 
to procure evidence, and, before he would do it, took 
this bond by way of ſecurity: the court would not ſuffer 
that to ſtand, becauſe done not by way of reward, but 
betorehand when under diſtreſs for evidence to prove the 
title ſet up. This is a very large gratuity indeed; though 
there had not been that ſubſequent ratification, I do not 
ſee how I could come at it; for it is not obtained by an 
attorney during the courſe of the cauſe, or before it, but 
the whole was over, and they are judges what to give: 
much leſs can I ſet it aſide. I have heard of attorneys and 
ſolicitors, who undertake a cauſe, not only to manage, 
but to find evidence. I do not know how I could come 
even at that: it is ſecret in the minds of people, who 
know on what grounds they go, and are better judges ol- 
ten of what an attorney deſerves than the court can he : 
and when they without any diſtreſs judge of the gratui- 
ty they think fit to give, the court will nct ſet it aſide: 
though if it could be come at, the court would indeed in 
luch a caſe cenſure it: but this is alſo ratified, which 
mazes it much ſtronger. The hill therefore muſt be diſ- 
mitſed to this 4000/. inſiſted upon by the defendant as a 
preſent and gratuity to him. 


Hubert verſus Parſons, April 29, 1751. 


imſelf, the ſame influence of 
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in his life or by will ſhould direct, limit, and appoint; fot 
want of appointment to pay the ſame to ſuch younger ſon 
or ſons, daughter or daughters, at twenty-one; and till 
ſuch ſhare or ſhares of younger ſon or ſons, daughter or 
daughters, become payable, the intereſt ſhould be paid 
toward maintenance and education; if any of theſe younger 
child or children died before payable, it ſhuuld ſurvive, ex- 
cept to the eldeſt ſon: provided that, if no appointment 
of the payment of the portions by the father, the truſtees 
ſhould have power to raiſe part of this money, or the 
whole if they thought neceſſary, for advancement of that 
younger child, as wanted it: and ſubject only to the draw- 
ing out theſe proviſions, all was given and ſettled on the 
eldeſt ſon: if no iſſue of the marriage then in truſt for 
Philip Hubert, his executors, adminiſtrators, and ſſi gns. 


At death of the mother there were only two ſons; the 
youngeſt died when but two years old; the father had 
made no appointment, and brought this bill claiming the 
ooo]. as adminiſtrator and repreſentative to the deceaſed 
younger child; for though the time of raiſing was not yet 
come, it was abſolutely veſted in that child, and tranſmiſ- 
ſible; as after the mother's death there could be no 
other. The queſtion is not on the time of payment, 
but on the penning of the deed, whether it veſted or 
not? No act could take from the father the benefit of the 
whole produce during his liſe; yet as to the children the 
reverſionary intereſt was to veſt in his life, If an eld- 
eſt or only ſon lived to an age ſufficient to make a will, 
and gave this away, the father could not have claimed 
againſt chat, the contingency on which it was given over 
to him not having happened: ſo if the ſon had ſold or 
encumbered it. Suppoſe one only younger child, who 
attained twenty-one, money given out of a reverſionary inte- 
reſt, and therefore poſtponed for the ſake of the particular 
perſon who was to enjoy the uſe during life, veſts not- 
withſtanding a particular time of payment. This is a queſ- 
tion of a younger ſon dying under twenty-one. There is 
an eſtabliſhed diſtinction (on what foundation of reaſoning 
is not now to be enquired) between the time of veſting and 
of payment as to perſonal eſtate, that notwithſtanding the 
day of payment is poſtponed it ſhall be tranſmiſſible : al- 
thaugh in favour of land if the perſon dies before time of 
payment, it ſhall fink. The ſame diſtinction governs as 


to perſonal eſtate ariſing on a declaration of truſt as it would 
on 


in the Time of Lord aa HAR D wick. 


on a will. There is no authority ſaying, that as to a decla- 
ration of truſt of perſonal eſtate it ſhould be conſidered as 
land: though often determined to be ſo on a will. On 
deviſe of reſidue of perſonal eſtate tn wife for life, and 
afterward to other perſons, one of whom died in lite, Lord 
Talbot held, his executor ſhould come in for an equal ſhare, 
becauſe the intereſt veſted. The only donbt that can be 
is, whether it ſhould be payable immediately to the repre- 
ſentative, or only at ſuch time as it the child had lived to 
that age: but the court never conſiders it ſo in the caſe | 
of a child. Though the father has power to anticipate the by 
day of payment, yet, being but one younger child, his 
power-as to the quantity and ſubſtance of the gift was at 
an end: if more, it was uncertain during the father's life, 
what particular ſhare any one child could take: if they 
could take, it muſt be as joint-tenants: but, being only 
one, there is an end of that and all the conſequences : he 
cannot intail or give part of it over on any reſtriction, for ' 
the whole 5000/. muſt go to that one: ſo that he could 
only alter the day of payment, the ſum veſting independ- 
ent thereof, The deed ſhews it was ſo meant; for the 
whole intereſt is to be paid in mean time, not ſuch part as 
ſhould be thought proper for maintenance. The drawer 
thought it tranſmiſſible, having made a ſpecial proviſion 
againſt it on the death of one under twenty-one, they had 
no view to the ſinking into or concern for the eſtate : for 
the power of accelerating payment is not to the father 
only, but to the truſtees it they thought fit. 


Lond CHANCELLOR. 


This is a claim ſet up by the father in direct contradic- 

tion to the intent of the parties in theſe marriage-articles, 

On one ſide, I think the authorities that have been cited 6n 

the caſes of portions to be raiſed out of lands, are to be 

laid out of the caſe, and cannot be argued from in favour 

of the defendant. On the other fide, the authorities cited, 

or which can be cited, on wills or teſtaments concerning 

perſonal eſtates are to be alſo laid out of the caſe; becauſe 

the rules and determinations in this court on portions of portiea- by 

legatory portions by will are drawn from the Civil law or will dia- 
| Eccleſiaſtical court; which cannot take place in this caſe — — 

ariſing on articles, a deed at common law: though as there law ol eccte- 

54 truſt in it, that muſt be conſtrued in this conrt, and — : 


cannot be governed as to the rules of the Eccleſiaſtical applicable te 
court, 
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court, or the rules as to real eſtates. The queſtion is upon 
the conſtruction of the deed and intent of the parties; 
which was, that ſubjedt to the proviſions therein the 


' Whole ſhould be ſettled for benefit of the eldeſt ſon ; no- 
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thing therefore could be taken from him but according to 
the intent of thoſe proviſions. That iritent was plainly 
this, to take out of this 9000/7, (a fund provided for the 
eldeſt ſon) go00o!. for younger children hy way of portion; 
which muſt be conſtrued in a reaſonable ſenſe, when they 
ſhall be ſuppoſed to want the portion; + and if any doubt 
on the conſtruction of theſe contingencies and the words, 
it muſt be conſtrued accordingly. All the ſubſequent truſts 
are reſtrained to ariſe after deceaſe of the father. The 
time and the occaſion both of raiſing and paying the oo. 
are quite uncertain, becauſe ſubject to the power of the 
father. I agree as to the power of proportioning, that 
was in caſe of more than one younger child: but ſtill the 
father had power to direct the time of payment and the 
manner, though but one younger child. He might have 
accelerated the payment before twenty-one, or poſtponed 
it till a time after twenty-one, So alſo as to the manner 
and application; for he might have ſettled it for benefit of 
the family, it being with ſuch reſiriftions, fc, The power 
of raiſing and paying is directed and limited in the ſame 
words, There are no words to create any veſting except thoſe 
for raiſing and paying, which are at twenty one. Suppoſ- 
ing it had been in a covenant, and the ehild had died be- 
fore twenty-one, it never could become due. It is true, 
in legatory caſes, where the Eccleſiaſtical court judges that 
it is veſted; and the time only of payment poſtponed, 
they hold it tranſmiſſible, though the child dies before 
twenty-one : but there is no ſuch rule in conſtruQtion of 
the deed, if the child died before twenty-one. * It is ſaid 
the direQion of the intereſt is an evidence the thing was 
veſted; fo it is in legatory caſes: but this intereſt 
was not to be paid till after death of the father, who was 
to have the whole during his life, whatever contingency 
happened as to his children. The proviſion for a ſurvivor- 
ſhip among themſelves is, that neither the repreſentative 


+ 1 Broqon, 398. | 
Prec. Chan. 317, 140. 1 Vern. 462. 3 Atk. 365. 2 Vent. 342. See 
the caſes collected on this ſubject in 2 WMS. 612, 4 Ed. note 1. la 2 Veot. 
342. Lord Nottingham ſaid, the giving intereſt ſhews no contingent legacy 
was intended; cited by Lord Loughborough in 1 Brown, 300. 4 Brow, 


3. 1 Brown 105, 
of 


in the Time of Lord Chancellor HARDwIckx. 


of a child, nor an elder child, ſhould have it. But though 
by force of the deed it is not payable till twenty-one, yet 
in default of appointment by the father the truſtees have 
a power: but that will create no veſting, eſpecially as that 
power could not ariſe till after the death of the father, and 
was quite in diſcretion of the truſtees whether they would 
execute it or not. In his own right the father could not 
claim any thing out of the capital but in default of iſſue of 


the marriage. There is nothing from this deed to make 
the veſting of this 500/. in prejudice to the eldeſt ſon, who 
was to take the whole fund ſubject to theſe portions to 
younger children : if that was the intent of the parties, it 
would be a very ſtrange intent to give the father a chance 
of having this large part of this proviſion, who was made 


but tenant for life by the deed. Where perſonal legacies - 


ard proportions by wills are given at twenty-one, or no 
clauſe of gift in the will but the ditection for payment at 
twenty-one ;z if the child dies before twenty-one, it will 
not be tranſmiſſible : nay the principal will not be tranſ- 
miſſible, even though this court by its diſcretion had given 
the child intereſt for maintenance in mean time. If taken 
on that latitude that wills are, here are no words to create 
a veſting but the words to raiſe and pay; and the direction 
of that is, when the child attained twenty-one. If com- 
pared to the caſe of portions out of land, (which I have 
laid out of the caſe) if the child attains twenty-one, and 
ſurvives the father, and dies, though in life of the mother, 
his portion ſhall not be raiſed. But according to the true 
conſtruction of this deed there are two times of veſting ; 
one if the child attains twenty-one, though in life of the 
!ather, and died in life of the father, yet, 2 
twenty-one, by force of the truſt the portion ſhould be 
conſidered as veſted, and ge to the repreſentative, I will 
go farther, Suppoſe the younger child had ſurvived the 
father, and died before twenty-one, poſſibly by the con- 
ſtiluction upon this truſt, being a direction to pay the whole 
iateteſt for maintenance, it might poſſibly go to the repre- 
ſentative, becauſe the child was intitled to the whole inte- 
rot. in mean time according to the intent; the intereſt fol- 
lows the property of the principal, as the ſhadow the ſub- 
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any other time of veſting, abſtracted from the time of pay- 
ment, except thoſe two, neither of which has happened : 
confequently this was not a veſted intereſt in the child 
either on the words of the deed or more ſtrongly accord- 
ing to the intent of the parties. The father then has no 
right to draw this ſum out of the provifion for the eldeſt 
ſon; and the bill muſt be diſtiffed. 


Caſe 84. Blanchet verſus Foſter, April 29, 1751. 


Relief ILL by hnſband after wife's death to be relieved 
__ — againſt a bond given by her to her aunt juſt upon the 
by wife on marriage, 

— 2 

valuable Lond CHANCELLOR 

conſider a- 


— K 2 woman about to marry parts with part of her pro- 
from huſ= perty, or gives a ſecurity or aſſignment, they are reliev- 
8 able againft in this court: but where a debt is contracted 
not cncou. for valuable contfderation, though concealed from the huſ- 
raged; and band, it is no fraud on the marringe. But coneealment 
— of ſuch ſecurities or debts is not to be encoutaged; there- 
wife's re- fore as this was concealed from the huſband at the time 
queſt, £95 and long after the marriage, I ſhould excuſe the huſband 
the coſts on diſmiſſing his bill, on which Jean give no 

relief, as a conſideration is poſitively ſworn to in the an- 

ſwer, and it comes on by bill and anſwer : but it is alſo 

| ſworn that it was at the requeſt of the wife herfelf, that 

the obligee concealed this from the huſband. If therefore 

ſhe had ſurvived him, ſhe could not have ſaid, her aunt 

(2 6 5) ſhould loſe her coſts becauſe of that concealment at her 
own requeſt, The plaintiff is'adminiftrator to, and ſtands 

in place of, his wife; and the bill muſt be diſmiſſed with 


coſts to be taxed. 


Caſe 85. Chancey ver/as Fenhoulet, April 29, 1731. 
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fendent not 

compelled 2 Supra. 375. 1 Vol. 277, sog. 

to diſcover T3 Was, 236, 2 Ack. 392. a 


matriage. 


in the Time of Lord Chancellor HaxDwicke. 


I: was ſaid, the diſcovery prayed was only of the mar- 
riage, not of the content z and was compared to an eftate 
during widowhood, remainder over; in which Lord T a.b# 
held plaintiff intitled to ſuch diſcovery. 


Lord Chancellor thought it an extreme hard demand npon 
the defendant's own diſcovery. When the continuance of 
an eſtate is only during widowho 2d, it is no more than a 
conditional limitation: but this makes a forteiture of that, 
which would be otherwiſe abſolutely in the defendagt. “ 
As to the diſcovery being of the marriage, not of the con- 


ſent, that is only in words; for the bill charges the mar- 
riage to be without conſent, | 


Jacomb verſus Harwood, April 30, 1751. 
At the Rolli. 


G BSO N and Sutton were partners in the buſineſs of latereſt on 
a ſcrivener and banker, The mother of the plaintiff — 
Mrs. Faromb, and the mother of the plaintiff Mrs. Long, circumſtaa- 
both kept caſh in this ſhop; and each of them, out of the <= io” 
caſh belonging to her, ordered a ſum to be wrote off from cf ,greement 
her account, and that a note or ſecurity for each of theſe for it. | 
ſoms ſhould be given to each of the plaintiffs ; which was ain 
done, and ſigned by the caſhier belonging to the partner- againſt fur- 
ſhip, Gibſon ſurvived this about a year, and made Sutton — 
and another executors. The caſhier by his anſwer, (there nerſhip-debe 
being no other evidence) believed from entfies in the books, *! Each 


Cale 86. 


that intereſt for this was paid to the death of Gibſon, and EE 
mentioned payments of intereſt alſo for three years at four 
fer cent. by Sutton after death of Gibſon, when in point of 
law the partnerſhip-effeQs ſurvived to Sutton : but after that 
the two plaintiff; ſeparately called on Sutton for a forther 
ſecurity than thoſe bare notes: and therefore judgment was 
entered up in an action againſt him not as executor of 
Gibſon, but as a ſurviving partner for a partnerſhip-debt. 
That judgment was defeaſanced by an inſtrument figned 
by the plaintiffs as to their reſpective demands, agreeing 
that no execution ſhould be taken on either of theſe judg- 
ments until ſuch a time. In that agreement it was par- 
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Court has 
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forteiture ; 2 
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CAS Es Argued and Determined 
One exe- ticularly inſerted, that theſe judgments thus obtained by 


_ cutor may the two plaintiffs ſhould not hinder either of them from 


-.» 4 any remedy they might be intitted to in a court of equity 
of his own againſt Gibſon's eſtate or effects, if they were not otherwiſe 
_—_— paid or diſcharged. Immediately before the reſpite of the 

execution expired, Sutton, being called on or knowing that 
Mortgage the time was near, mortgaged part of a leaſehold eſlate at 
= bog Mary-bone, which was confeſfedly part of the ſeparate eſtate 


not deſired of Gibſen his deceaſed partner. 

to go to = 

Jaw, gail. On this foot was the preſent bill, in which the plaintiff 

ly come joined, brought as partnerfhip creditors to ſubje& the chat- 

round tel intereſt in that mortgage to a ſatisfaction not of a ſingle 

— demand, to which both intitled, but of two ſeparate de- 
mands, by a ſale to pay what was due for principal, ime- 
reſt, and coſts, 


It did not appear, otherwiſe than from the two notes, 
in what manner the money, thus ordered by the mothers 
of the plaintiffs to be carried from their two accounts, was 
left in hands of the partners, whether as caſh kept gene- 
rally or only thoſe two ſums, The firſt conſideration was, 
whether this from the time of the notes entered into was 
ſuch a demand as in its nature would carry intereſt, which 
appeared clearly to have been paid from time to time ? 
Next as to what happened ſubſequent to the death of 
Gibſin, viz. the judgments at the ſeparate ſuit of the two 
Plaintiffs againſt Sutton, being only one of two executors 
of Gibfon, could in point of law make a ſecurity of that 
ſo veſted in him ? 


Sir Join Strange. 


No doubt but in the general way of tranſacting, money 
paid into a goldſmith's ſhop with a common caſh note by 
that goldſmith wilt not carry intereſt: but however when 
two daughters have money advanced by their mothers, 
come to the ſhop, and demand thoſe ſams, it is not unna- 
tural to think, that, if not paid to them then, there muſt be 
ſome agreement to tet it remain there, not as cafh, but for 
a profit to be paid to them. There is no evidence of an 
agreement ; but the ſtrongeſt from circumſtances, intereft 
being paid for four years trom the time, the plaintiff; had 
that right. 'The entries in their books (who both knew 


their buſineſs) arc proper evidence of notice that it yt - 
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their hands on the foot of carrying intereſt, and that four 
per cent. which not being the legal intereſt affords room 
ts think, there might be ſome agreement. I am not to 
preſume, a goldſmith's or banker's books have wrong en- 
tries. They are always entries at the time: but if not ſo, 
they are eaſily detected. There is no ground therefore to 
lay, the intereſt was wrongfully received or improperly 
paid, but the plaintiffs will be intitled to retain it. 


Next if theſe judgments were obtained againſt him as 
ſurviving partner on foundatien of a ſuit in the life of the 
two partners, no doubt but that will be at law an extin- 
guiſhment of any remedy, the party might have on the 
notes in a court of law; for tranſit in rem judicatam © it 
would be the ſame in caſe of a bond, had that been given 
inſtead of a judgment, it would be at law an extinguiſh- 
ment of the ſimple contract- debt: yet it would be a part- 
nerſhip-debt on the judgment ſtill ; but this appears to be 
an action againſt him as ſurviving partner, and therefore 
Ido not know, though it may be an extinguiſhment of the 
demand on the notes in any action againſt him or them, 
whether this may be ſet up as a variation of the ſecurity, 
that the partnerſhip is diſcharged, (as it certainly is as 
io any action on the notes) and that it is not a partnerſhip- 
debt, only bettered by the ſecurity being converted to a 
judgment from a common note. Juſt before the expirati- 
on of the time, he gained by givmg the judgments, is the 
ſubſequent ſecurity given; it is not therefore an unreaſon- 
able ſuppoſition, either that he was called on, or that 
knowing execution might be taken, he applied to them, 
and offered further ſecurity 3 which was the ſeparate eſtate 
of Ch]; on which they would actually have a right to 
come finally, if they had not ſatisfaction another way. He 
was entitled thereto as one of the executors of Grbſor. 
Nothing is clearer than this, and I never knew it queſtion- 
ed in caſe of executors, that each executor has the entire 
controul of the perſonal eſtate of teſtator, may releaſe, or 
pay a debt, * or transfer any part of teſtator's property, 
without concurrence of the other executor. It has indeed 
been queſtioned in caſe of adminiſtrators, whether one ad- 
miniſtrator had ſuch a power equal to that of executor; 
and the attempt has been to diſtinguiſh that from the caſe of 
exccutors, who, it was always agreed, might do ſo; and 


®Zxecutors drawing a joint draught for property of their teſtator, 
fab eng it to — 44 the hands of a tradeſman, both held 
'adle, rhough one of them had done no other act in executing ot the 


though 
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though in Hudſon v. Hudſon, it was ſaid, that the Lord 
Chancellor had been of opinion, that one adminiſtrator 

could not releaſe ſo as to bind the other, yet when that 

cale was more narrowly looked into, it appeared clearly, 

that was applicable to the particular circumſtances of 

that caſe ; and the words of the decree in that caſe are, 

that the plaintiffs are not barred by the accounts ſtated or 

releaſe accepted from demanding an account from the two 

ſons in a court of equity. But after that, was Willand v. 

Fenn, where it was held in B. R. after three arguments, 

that one adminiſtrator ſtood on the ſame ground and foun- 

( 268) ation with one executor. The diſtinction taken between 
them ſeems to ariſe from a didtum in Bacon's Uſe of the Law, 
— 4½%l. $3. and the eccleſiaſtical court now hold it neceſſa- 
requires QTY in the caſe of two adminiſtrators to come back to them on 
ſurviving death of one tor a probate, though not ſo in the caſe of ex- 


1 ecutors ; but the common law is otherwiſe: and Lord Tal- 
r ＋ 


(though bet in Hern v. Cheny determined contrary thereto; and in 


not cxecu- Raſta! 560. an action is brought by ſurviving adminiſtra- 
tor) to tor. It then clearly one executor may without concur- 
3 rence ot the other diſpoſe of and appropriate teſtator's eſtate 
bars. "ar tothe diſcharge of any juſt demand (for if applied by him 
common fraudulently it is a queſtion of another conſideration) how 
law ather- does the preſent caſe ſtand ? the plaintiffs were originally 
wits, intitled to theſe ſums on the note; one partner dies, the 
other is ſued as a partner, and judgment obtained againſt 
him: I ſhould ſtrongly incline to think, that notwithſtand- 
ing that judgment it ſtill continues a partnerſhip-debt, be- 
ing obtained as ſurviving partner. But if not ſo; if even 
it is his on debt, it is ſtill certain, that an executor pol- 
ſeſſed, as this appears to be, of the perſonal effects of Gibſon, 
to whom he was executor, might apply any part thereof 
cen tothe ſatisfaction of his own demand, unleſs circum- 
ſtances of fraud or colluſion. But of that there is no evi- 
dence before me, nor croſs bill by the other executor or 
ſeparate creditors impeaching the nature of this tranſactionʒ 
which I muſt take to be fair, for I cannot prefume fraud. 
It is very material, that the preſent plaintiffs are vndoubt- 
edly ſtill creditors unſatisfied; and therefore it is not an 
application of the ſeparate eſtate of Gibſon to demands, 
which ought not to be countenanced in a court of equity, 
but to that which the executor had a right to apply it, a 
which perhaps that eſtate of his without this act of Su#ten 
muſt have been ſubje& to have made ſatisfaQtion ; for cer- 
tainly the dertgeriis-coudades would have a right to go 
againſt the leparate eſtates of either of the partners after the 


partnerſhip effects. But this is nothing as to * Naa 
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plaintiffs demands who have uſed diligence to get at their 
money in a lawful and honeſt way, which all courts en- 
courage; nor is their method taken impeached. They are 
not then to be blamed, ſuppoſing theit demands were againſt 
Sutton on the judgment, in getting the beſt ſecurity they 
can for their money, which was this mortgage. I ſhould 
do an injury to this eſtate, if I was to ſay, why do _ not 
go to law? Suppoſe they brought an ejectment at law and 
recovered, as they might undoubtedly do, this aſſign- 
ment being good in law, that would be only turning them 
round; a bill muſt be brought to redeem; for they would 
not be allowed to keep this eſtate beyond a ſatisfaction of 
their demands. Nor do I know any caſe, where a mortgagee 
comes into equity, that the court defires him to go to law, 
ant recover as he can; becauſe the court fees it mult 
finally come round into a court of equity again, and there- 
tore diſpoſes of it at once. 


Nete : At the bar was cited Nugent v. Giffard in T7 38, 
a bill by bond - ereditor of A. executor of Sir Richard 
B. for ſatisfaction out of a ſecurity of 30000. aſſigned 
to plaintiff by 4. The daughters of Sir Richard in- 
ſited, they were creditors of Sir Richard by marri- 
age articles, and that the fund aſſigned, the benefit 
whereof was claimed by plaintiff, was part of the 
ſpecific aſſets of Sir Richard, who under the articles 
was intitled to the truſt for life, to the wife for life, 
then to the iſſue, which were only two daughters. 
{.:rd Chancellor held, that, ſuppoſing them credi- 
tors, yet was the diſpoſition by A. good; and that 
they were not entitled to purſue this as ſpecific aſſets 
of Sir Richard, but plaintiff ought to ave the be- 
nefit of his allignment ; that undoubtedly in point 
of law an executor can alien all the aſſets ; and 
when ſo diſpoſed of, no creditor can follow them; 
for the creditor's demand is perſonal againſt the ex- 
ecutor, not alien: that as to the objection of this 
court's going farther than a court of law, the court 
will follow the particular aſſets in caſe of fraud or 
colluſion, but not ſo where executor diſpoſes of it 
lor valuable conſideration z and it would be very 
miſchie vous, if this court ſhould controul the 
power of executors. A purchaſer cannot know, 
what the particular debts are, nor come here 
for an account of thoſe debts; for his know- 
ledge or not knowledge af the debts in general 


is immaterial as td the validity of the affign- 
ment 
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ment, he obtains, provided it is for valuable confi. 
deration. As to its being equitable aſſets only, 
and the rule that he muſt take ſubje& to the ſame 
equity, that rule prevails not, where the demand is 
general, but where alien on the particular thing: 
otherwiſe an executor could never diſpoſe of a truſt 
term: that 2 Ver. 616. was ſhortly reported, and 
grounded on notice to the purchaſer of the particu- 
lar debt due before his purchaſe and collufion be- 
tween executor and purchaſer, is no aſſignment to 
bend fide creditor. 


Caſe 87. Revel verſus Fox, May 1, 1751. 
Jury pro- M N eſtate to a woman dum ſola, remainder over. Bill 
be tüe ti 1 K by remainder-man againſt her as being married to 


of marri- the other defendant Fox, with whom ſhe cohabited for three 
age denied months. Both defendants by their anſwer denied the 
—— marriage : it was endeavoured on part of plaintiff to be 
jean to proved by circumſtances; and it was ſaid, that this was 
ſupport it not in nature of a forfeiture. | 

for a juſt 

crea'tor, When the debt in name of huſband and wife, during cohabitation : if 
after, doubtful, | 


(2 7 o) Lord CHANCELLOR. 


It is very like it, being a conditional limitation of an 
eſtate which muſt be taken away from her on marriage. 
If an action was brought againſt deſendants for a debt con- 
tracted after three months, and after thoſe appearances 
ended, it would be a vey conſiderable queſtion before 2 
jury: though a jury always leans to ſupport the marriage 
In favour of a juſt creditor, when the debt was contracted 
in nam of the huſband and wife; hut in ſuch cafe it would 

| be doubtful, though if contracted directly within theſe 
three months it might be otherwiſe, But the great thing 
in this caſe is the ſhortneſs of time in which the cohabita- 
tion ſubiiſted. It is impoſſible for me to ſay, the defendant 

is a married woman, notwithſtanding her and her ſuppoſed 
huſband both denying it on oath, and at the ſame time be- 
ing liable to proſecution in Ecclefiaſtical court for fornicati- 
on; againſt which proſecution theſe circumſtances diſcloſed 

to the court could not protect them as being married. 
Thoſe circumſtances are certainly proper evidence of the 
marriage; for on a limitation over in caſe of marriage, 
ifa marriage 1s had, it is probably clandeſtine ; if theretore 


the court was to ſay, ſuch circumſtances were not evidence, 
| It 
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it would be impoſſible to prove it, 
tried; for a jury are proper judges of the fact. 


Cowſlade verſus Corniſh, May 2, 1751. 


OTION for defendant to ſuppreſs interrogatories 

as filed irregularly without an order, the detendant 

having been examined on interrogatories before to the ſame 

matter; and it is determined, that new interrogatories 
cannot be exhibited without an order. 


Lord CHANCELLOR. 


do not take the practice to be, as inſiſted for defendant, 
that where there is a general direction ina decree to examine 
on interrogatories before the Maſter, as the Maſter ſhall di- 
rect; it the party has been examined on one ſet, and atter- 
ward there thou d ariſe another matter, on which the Maſ- 
ter thinks it proper to be examined, it is in the judgment 
of the Maſter, whether and what time, and how often, he 
thinks fit, that the defendant ſhould be examined : nor is a 
new order neceſſary. It is lo indeed in caſe of a witneſs ; for 
that is different. * It a witneſs is once examined, it 
might be dangerous without an ordertolet him be examined 
again; but that is from the danger of drawing in a witneſs, 
when it is known, what he has already ſworn to: but 
there is nodanger as to the party interrogated, who may 
be examined taties quoties without a new order of court. 


Earl of Godolphin verſus Penneck, May 3, 1754. 


But both defendants 
denying it on oath, and inſiſting on trying it, it muſt be 


Caſe 88, 
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Caſe 89. 


FRANCTS PENNECK by his will declared tf, he Deviſe 
would make a diſpoſition of his whole eſtate and effects. 28 
The firſt diſpoſition was, that all his debts and funeral boulg "Ba 
charges fhould be firſt paid and ſatisfied : then he deviſes firſt paid 
the particular parts of his eſtate ſubje& thereto, in ſuch and ſatiafi- 


manner as he thought fit, among particular perſons. 


Prec. Chan. 386. Gilb. Rep. 42. 1 Eq. Ab. 233. Hindes Chan. 
Prac. 319. 1 Brown, 388. In 2 Brown, 15, interrogatories to falſify 
an examination were ordered of courſe without notice. 

J Prec. Chan. 37, 264, 430. 1 Eq. Ab. 198.2 Vern, 690, 708. 
3 Wras, 9! 359. Supra. 569, 312. 1 Vern. 45, 457. In this laſt caſe 
it was held, that by ſuch a deviſe the lands were not ſubject to the 


debts, and that ſuch a general clauſe in a will ſhall be intended only 
of the perſonal eſtate, and the pecuniary legacies, but the contrary 
doctrine has been always held. 


The 


li beralcon- 


CASES Argued and Determined 


euftomary The bill was on behalf of the plaintiff and the reſt of the 


— _ creditors to have a ſatisfaction for their debts out of the real 


vewit for ſe- and perional eſtate ot teſtator. 
veral and 


Ä 8 The queſtion was, whether certain cuſtomary lands held 
rats. ſhoutg of the manor part of the dutchy of Cornwall, which had 
appoint, been mentioned in the will in dittin& parts from the reſt of 
7 19g the fee-fimple lands, were ſubjz& to debts, the teſtator hav- 
tint partes ing ſurrendered thoſe lands to B. Penneck, who declared a 
from the truſt thereof hy deed for ſeveral perions, and for the uſe of 


reſt, are ſuch as teſtator ſhould appoint ? 


ſubject to 

deots; the 

for(t diſpoſi- Loxp CHANCELLOR. 

T1041 run h a 

8 over I am fatisfied, that by the will theſe lands are ſubject 
; to d:bts. 


As to the original nature of them, whether they would 
be liable without the act of the tenant to ſubject them to 
payment of debts, it is not ſufficiently before me. If co- 
pyhold, they undoubtedly would not be ſo: but they are 
not copy hold, becauſe by the ſurrender produced the ad- 
mittance 1s to hold according to the cuſtom of the manor, 
but not according; to the will of the Lord : therefore they 
are cuſtomary : whether liable to the payment of debts or 
not docs not appear. There may be inſtances, in which 
they may, though they paſs by ſurrender and admittance 
in the Lord's court; and they may not; there being ng 
proof as to that: therefore that original queſtion muſt be 
laid out of the caſe. , | " 


The ſingle queſtion then will reſt on the conſtruction of 

this will, reſulting ſrom the acts of teſtator antecedent, 

what he had done to ſubject them, and the conſtruction of 

that will. As to the acts, he has done ſufficient to ſubject 

| them to any act by his will; for as theſe guſtomary lands, 

(27 2) (and ſo of copyhold) are ſubje& to have a truſt declared, 

Ng whatever acts are done by his will, will affect them: which 

brings it to the true conſtruction of this will; by which con- 

ſtruction all the lands and every part of them deviſed there- 

by are made ſubjec to debts, The rule of law is, and 

more ſtrongly of this court, that ſuch conſtruction is to be 

The moſt made of wills, as tends to do juſtice to creditors of teſtator, 

fir: Gon of and to attain ſatisfaction of juſt debts as far as poſhble P 

wilts for and for that all wills, eſpecially in this court, have received 
Creditors. | 


* 2 Brown, 94. the 
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the moſt liberal conſtruction. Here the firſt diſpoſition runs 
over all the ſubſequent clauſes in this will. That was the 
conſtruction made by Lord King in Leigh v. The Earl of 
Warwick, affirmed in the Houſe of Lords ; though there 
were ſtrong words againſt its running over the whole : for 
though teſtator there had uſed theſe general words here, yet 
a'terward in deviſing the particular parts he had deviſed them 
ſubject to dehts, and the queſtion was, whether thoſe other 

arts not ſo deviſed ſhould be by the firſt clauſe ſubject: and 
it was determined by that general clauſe to affect the whole 
notwithſtanding the particular deviſes : that therefore was 
ſtronger; and in this I am of opinion, the intent was, that 
every thing the teſtator gave by his will, ſhould be ſubject 
to his debts: conſ:quently the truſt of the lands muſt be 
ſubje& as well as the reſt, notwithſtanding theſe are menti- 
oned in diſtinct parts agrecable to that caſe on the will of 
—— Booth, before Lord King. 


Note Lord Chancellor ſaid, he took it, that tenant 
right eſtates in the North were ſubjeCt to debts, 
though he was not ſure of it ; and ſome at the bar 
ſcemed to think otherwiſe. 


Ex Parte Matthews, May 3, 1751. Caſe 90. 


Lozp CHANCELLOR, 


A mortgage may be made of a ſhip at ſea; and if mort- Mortgage 
gagee takes all methods in his power to get the poſſeſſion, o thip at 
luch as bill of ſale, Ic. it will be out of ſtatute J. 1. as 12 
was held in Brown v. Heatbcote; which caſe was taken 1746. 
notice of by the judges in Ryal v. Rowles : otherwiſe no Ante, 27 
ſecurity could be made of a ſhip at ſea ®. But the ſuffering 2 729 
the ſhip to come back, and go on another voyage, made it F 
a very different caſe from Brown v. Heatbcote. 


Attorney General verſus Cock, May 4, 1951. Caſe 91. 
Maſter of the Ralls pro Lord Chancellor. (2 73) 
NNE PARTRIDGE began her will F with giv- 
ing ſeveral pecuniary legacies, and among others 
Lives to Philip James, the maſter or paſtor at the mecting- 


* Ack. 166. T2 Ak. 148. 3 Atk, 141. 
houſe 
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houſe at Mares, pol. abſolutely to his own uſe 3 then 
in a different clauſe, “ Item, I give and bequeath to Wil. 


© (deſcribing them) chargeable nevertheleſs with an annu- 


* to the mceting-houſe at Marloes aforeſaid ; but if the 
* ſaid houſe at Marloes ſhould not be uſed as a meeting- 
© houſe after my deceaſe, then to the miniſter of any 
*« other place the proteſtant diſſenters, called Baptiſts, 
5 ſhall meet in, provided it be in the pariſh of Hemel 
% Hamſtead ;” with power to the ſaid miniſter to enter 
on the premiſes and diſtrain. 


Philip James enjoyed the annuity to his death in 
1748. The preſent information was at the relation of 
his ſucceſſor for eſtabliſhment of the charity and continu- 
ance of the payment againſt deviſce of the real eſtate 


charged therewith. 


For Relater. This is not intended for the particular 
perſon then miniſter of the congregation, but m perpe- 
tual ſucceſſion as long as that congregation continued. 
The court cannot ſet it aſide but on foundation of not be- 
ing a charitable uſe. Whether a charity to a congregation 


ot proteſtant diſſenters is a good or ſuperſtitious charity, 


has been no queſtion ſince the ſtat. of William and Mary. 
In Lloyd v. Spill:t, 3*Wil. 344. it was not doubted but that 
diſſenting miniſters might take. In Attorney General v. 
Andrews, g March, 1148, copyhold lands not ſurrender- 
ed to uſe of the will were deviſed for benefit of quakers ; 
on a bill Lerd Chancellor eſtabliſhed it. It is not in caſe of 
a ſuperſtitious uſe, that the king gives it to another charity 
ot the ſame kind ; for whatever is ſufficiently deſcribed, 


and yet is a bad charity, is not to go to a charity cy pres, 


but to the crown abſolutely ; which is not bound to appoint 
it to any other. That is done only where the charity is not 
ſpecifically defined, but it muſt be given to a charity, then 
the king does it by a privy ſeal. The act of parliament is 
not merely an act of toleration; it takes off the penalty; 
reſtoring the common right of mankind to worſhip 
according to their own conſcience ; and it is agreeable 
to the policy of inviting people to come to trade and live 
here, and to the policy of every man's diſpoſing of his own 
as he pleaſes. 


F:r defendant. No perſon is intitled but the identical 
miniſter at making the will and death of teſtatrix, who 


mult take ea nomine as deſcriptio ferſone, there 3 
thing 
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thing in the will that leads to its being perpetual. If ſo 
intended, ſhe would have ſaid miniſter for the time being; 
but ſuppoſing it ſo, the queſtion is, how far this ſpecies of 
charity ought to be eſtabliſhed, and whether it can take 
effect in law? This court, before it interpoles for charity, 
will conſider the nature of it, and not execute every cha- 
rity, made on religious principles the ſame of which the 
teſtator was; and where that has been done inadvertently 
by the court, it has been repented; as Sir Zoſepb Feykyl 
did, after he had directed a charity tor old maids to be 
eſtabliſhed, and ordered a rehearing : but that was never 
had. In Mendes Da Coſla v. D' Pays, 6 Dec. 1743, Elias 
D' Pays, a Jew, by his will ordered 1200/. to be appro- 
priated for eſtabliſhment of an aſſembly for the reading 
their holy and divine law for ever: Lord Chancellor held 
it an illegal charity, ſuch as this court would not enforce 
becauſe it was for the propagation of the Fewiſb law in 
contradiction to the chriſtian religion, which has been de- 
clared to be part of the law and conſtitution of this king- 
dom. In Oakaver's caſe, though Sir Joſeph Feyky! eſtab- 
liſhed the charity for choriſters, Lord Chancellor would not 
do it. In Attorney General v. Eades, 1713, part of a real 
eſtate was deviſed to the poor of a pariſh commonly called 
Anabaptiſis; on a bill for eſtabliſhment of it againſt the 
heir at law, who inſiſted, it was void, Lord Harcourt did 
not incline to think it a good charity, ſaying he was not 
ſatisfied to eſtabliſh a charity of this kind, as it might be a 
means to draw people from the church ; that it was one 
thing to tolerate diſſenters, and another to eſtabliſh a per- 
petual fund for their ſupport 3 he would therefore conſider 
of it, and deſired to be attended with precedents : but it 
does not appear what became of that caſe. The act of 
parliament was not made with a view to create a diviſion, 
but to give ſome eaſe to ſcrupulous conſciences. It is not 
an act of encouragement, but of toleration, temporarily 
to exempt perſons then in being from the penalty of the 
law, not for the benefit of ſcrupulous conſciences for ever, 
or to invite people to ſuch a ſeparate congregation. The 
eſtabliſhment of this would encourage any other ſeparate 
conventicle, which is regiſtered, as Henley's, Weſiley's, 
Se. propagate a conſtant ſucceſſion of ſeparatiſts, and the 
diſſenters might in time come to have more property than 
thoſe of the church of England. The caſes cited come 
not up to this. Lloyd v. Spillet (which is neareſt) came 
firſt before Lord Talbot, and twice afterward before Lord 
Hardwicke, and each time reeeived a different determina- 
tion. Lerd Chancellor ſaid there, he was going to deliver 


an 
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un opinion concerning the right to an eſtate in his own 
mind quite contrary to intent of teſtator ; though the cir- 
cumſtances were ſuch, he could not do otherwiſe z ſo that 
the truſtees had it to their own uſe, and the charity did not 
come in queſtion, If there was any doubt as to the intent, 
one would rather lean to ſtop the progreſs of this evil. It 
does not ſeem to be eſtabliſned by any deeree. As to ſemi- 
naries this charity would clearly not be good: though it is 
but ſmall, the fame rule muſt be made. It is argued, that 
this would accrue to the crown as an intereſt out of a real 
eſtate to a ſuperſtitious uſe, and not to the defendant + but 
the crown takes ſuperſtitious uſes by the ſtatutes of H. 8. 
E. 6. and G. 1. not by the common law. The ſuperſtiti- 
ous uſes deſeribed in the two former cannot take in this, 
which ariſes ſince z and the ſtatute G. 1. is confined to po- 
piſh uſes, veſting all ſuch in the crown without office found. 
This charity being totally void, there is no ground for the 
crown's ſettling it to a new one; and it will fall into the 
eſtate for the deviſee. 


Sir John Strange. 


This caſe depends on two points. Firſt, whether the 
relator, within the intent of the will, is intitled to come 
into this court, or whether the gift is not extinguiſhed or 
expired at death of James Next, ſuppoſing him to 
ſtand in the ſame ſituation as James himſeſt, whether the 
charity is of ſuch a nature as is proper for this court to 
countenance or eftabliſh ? 


Conſidering the whole frame of the will, the plain in- 
tent of teſtatrix was not to confine it to the perſon then 
miniſter, but to go upon his death or vacancy to whoever 
ſnould be his ſucceſſor from time to time. The interpre- 
tation of the deviſe in fee to Cock is, that, as he is to have 
it to him and his heirs for ever, it ſhould be chargeable in 
the hands of him and his heirs for ever with this ſum 
payable in manner atfer-mentioned. Then what is there 
to reſtrain theſe words to the particular perſon named be- 
fore? She had completed all the benefit perſonally de- 
ſigned to James, not conſidering him as the perſon in 
events intitled to this, as he might remove to another 
place. She had given him Fol. abſolutely, and does not 
lay, 1 give to the ſaid miniſter ; which might be urged 


perſonally to refer to him : though I ſhould have no doubt, 


even if it had been ſo. The word aforeſaid cannot run 
back; for all the reference thereof is only to the * 
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called Marlaet. She plainly intended, this ſhould have 
a continuation, having provided for the particular acci- 
dent that did happen, that they might he ejected from 
the houſe call Marloct, and be forced to aſſemble in ano- 
ther place in that pariſh. The r-lator therefore, ſup- 
poſing it a good charitable uſe, is intitled to the benefit 
of this; for I muſt conſtrue it to mean a miniſter tor the 
time being. 


As to the charity itſelf, whether it is ſuch as this court 
would think reaſonable to aid in order to carry. into exe- 
cution, it ſeems on the authorities cited, that this is not 
now to be made a queſtion ; for not only that caſe of the (2 76) 
uakers, but that cited for defendant of the Jews, ſeem 
frong in ſupport of this. The baptiſts are perſons the le- 
giſlature have thought proper ſo tar to countenance as 2 
denomination of chriſtians as to extend the toleration to 
them, ſtanding on the ſame foot as quakers, another ſpe- Bapꝰ ins on 
cics of diſſenters : if therefore the court has eſtabliſhed it ſamie foot 
in caſe of a proviſion for quakers, no reaſon why a diſh- 2 
culty ſhould be made to give this kind of diſſenters the be: 
neft of this proviſion. in the quakers caſe the court went 
a great way, not only countenancing it as a good chari- 
table uſe, but ſupplying the want of ſurrender to the uſe 
of the will. Da Caſla v. D' Pays went on this; Lord Chan- Charity to 
cellor refuſed to carry it into execution, becauſe it was not yon 
for the ſupport or encouragement of any denomination of ed. 
chritians whatever; for had it been fo, he ſeems for the 
reaſons given by him to be of opinion, that it ought to be 
eſtahliſned. I own, I was ſurpriſed, there have been no 
other caſes in relation to this ; which may be from its not 
being doubted fince the act of toleration, whether this ſort — of to- 
of people are not to be conſidered as intitled to the aid and | — 
alſiſtance of this court, as to what relates to their own for thoſe 
worſhip and religion, as much as other people. It is then in be- 
ſaid, the act vas not defigned to have continuance, but 
only for the ſcrupulous conſciences then in being: but that 
is not the conſtruction ever put upon it. There are few 
now who were then in being : yet have they the benefit of 
that act. I cannot therefore narrow it to that. It is ſome- 
what material, that the late Mertmain at has made no 
diſtinction between one ſet of people and another: but how- aq. 
ever this charity and the death of teſtatrix was long before ham . 
the Mortmain act; and therefore not affected by the queſ- Kirkall 
non made, where the teſtator died after the ad, and the . 
will made before, which, it has been determined, ſhould ney Gene- 
take place. Ido not think myſelf at liberty to conſider this ral v. 


. Lloyd. r 
ueſtio oyd. 
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queſtion quite at large, but as a matter over which the 
court has ſo far exerciſed its ſuperintendency already. 


The relator therefore is entitled to the arrears of the an- 
nuity, and a decree for eſtabliſhment of the charity for the 
payment for the time to come, and to his colts. 


Caſe 92. Pinnel verſus Haller, May 11, 1751. 


Loxp CHANCELLOR 


Houſesin =Houſes purchaſed in Landon canne t be ſaid to be a ſatis- 
London faction of a covenant in marriage- articles: ſo held by Lord 
farm hou- King, of a houſe purchaſed in London by old Peter Cæurt- 
ſes, Kc. a ney. Farm houſes, &c. which go along with eſtate, may 
fatisfaction be a ſatisfaction; but houſes in London are conſidered as 


of a cove- . . 1 
—— nan] ſub ect to accidents, and therefore leſs is given for them at 


ticles. 


(277) The rule the maſter is to go by in computing the an- 

nual value of an eſtate, is, what is the reaſonable com- 
—_ putation of the particular value thereof: not by the rule 
computed. Of accident or contingericy, by which the value of lands 
may have greatly fallen, as ſuppoſe from ſome calamity, 


among the cattle, &c. 


Caſe 93 Boon verſus Cornforth, May 13, 1751. 
FH OMAS BOON an Eaft India captain, having 


. only one natural daughter married to defendant, by 
his will gives 6000/. South Sea ſtock to Richard Dyer * on 
the truſt herein after mentioned; that he ſhall from time 
re to time, during the life of my dear daughter, employ and 
*« diſpoſe of all the intereſt and produce arifing from hence 
* to and for the ſole and ſeparate uſe of her, and not of 
«© her huſband Cornforth, but to be paid into her hands, 
„ and her receipts to be a ſufficient diſcharge z3 and not- 
e withſtanding my care of my ſaid daughter my intent is, 
cc. that ſhe live and cohabit with her ſaid hufband z and 
*« from and aiter her deceaſe on further truſt to diſpoſe of 
c the ſaid 6000!. and intereſt in dividends, from thence to 
« and between her huſband Cornforth and my daughter's 
«+ child and children: viz. her huſband ſhall have and 


* 1 Vol. 196. Ante, 121. Brown 274. Plec, in Chancery, 26. | 
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te enjoy one half of the intereſt thereof for and during his 
« natural lite, if there ſhould be no child or children, 
«© (which laſt words were interlined and the child or chil- 
« qren the other halt; on his death, his half ſhall go to 
the child or children; but till the child or children attain 
„ twenty-one, the huſband ſhall have the whole intereſt, 
© and on the death of their father they ſhall have the re- 
© maining 3000. but if no ſuch child or children at the 
time of her death, or they ſhall die before twenty-one, 
« then to go on further truſt as I ſhall hereafter mention.” 
In another part of his will, Item, I give to Richard Dyer, 
his heirs and aſſigns, on“ further truſt the above 6000/. 
after death of the aforeſaid Cornferth and his wife and 
all the children before coming of age, provided thoſe chil- 
© dren die without iſſue.” Nothing was ſaid in this place, 
what that further truſt ſhould be : but afterward he gives 
to his daughter and the aforeſaid Dyer, their heirs and aſ- 
ſigns, *© my 2oood. ſtock; which ſhall always remain in 
* my name, and other ſtock, which ſhall alſo remain in 
* my name, and alſo all jewels, reſt, reſidue, and re- 
„% mainder, which ſhall be turned into money and made 
* ſtock, on truſt nevertheleſs that Richard Dyer and my 
* daughter, their heirs and aſſigns, ſo far as concerns her 
* truſt, ſhall diſpoſe of all the intereſt of the 6000/. and 
other ſtock, to my nephew Daniel Boon.” In another 
clauſe, “ Item, I give to my ſaid daughter the equal poſ- 
* ſeſſion and right for life to live at Lee place, where I 
© now live, with her huſband, to have the uſe of the houſe, 
plate, linen, and every thing elſe as her occaſion ſhall 
* require, as alſo ſtabling and fields, and not to be ſubject 
to be turned out by the family of Boon, or any thing elſe, 
© notwithſtanding the intail 1 am going to make; and 
that all my goods, furniture, plate, books, pictures, 
and every thing elſe which at my deceaſe ſhall be at 
my houſe at Lee, ſhall remain there, and be enjoyed by 
the perſon, who for the time being ſhall be in poſſeſſion 
of the ſaid houſe. Item, I give and demiſe all that ca- 

pital meſſuage called Lee place, and all thoſe three pie- 
ces of grounds in Le which I lately bought of H. C. 

and other tenements (deſcribing them) and the little 

* houſe at Lee, to Ricbard Dyer and his heirs in truſt for 

* my daughter for life, without impeachment of. waſte, 

and trom and after her deceaſe as well the ſaid little 

** houſe, meſſuage, and tenement, ſa limited to her for 

lite, as all other lands, tenements, and hereditaments, 

with their appurtenances, in truſt for my nephew Da- 

"el Boon for life,” with remainders over to all- his ne- 


Vor. II. > phews 
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phews and the iſſue of thoſe nephews. There was a clauſe 
in the will, that his nephews ſhould not ſell or diſpoſe of 
any of thoſe heir-looms, but that they ſhould go with the 
houſe as far as the law would admit of. 


It having been ſuggeſted, that this was one of three 
wills, liberty was given to apply to the prerogative court; 
and accordingly a probate was granted of that which was 
the original will, by which there appeared to be ſome in- 
terlincations. All the queſtions arole on th.s will. Firſt 
as to the perſonal e ſtate, as to the 6000. and the parti- 
cular goods and chattels compriſed under the bequeſt of 
the things at Lee to the daughter. Then as to the real 
eſt..te, whether thoſe three fields paſs witht he uſe and 
occupation of the houſe to her; and whether ſhe took 
an eſtate for life in the reſidue and bulk of his real eſtate 
by implication, before ſuch time as the eſtate is limited te 
Mr. Boon ? | 


Lord CHANCELLOR. 


I have, in the beſt manner I could, conſidered the will: 
but of all the wills ever under my conſideration it is in 
many parts the moſt inconſiſtent, repugnam, and the mol? 
difficult to make common ſenſe of, that I ever met with, 
all the queſtions being occaſioned by the ſtrange inconſiſtent 


penning. 


p epne- The firſt on the perſonal eſtate depends on ſeveral parts 
— _ of the will *, the further truſt referred to as to the 6000“. 
ay be re. being in another pa-t, and muſt ſtilt be taken from the 
j dead or ſubſequent clanſe, which is a diſpoſition of the whole reſi- 
tranſpoſed. due of perſonal eſtate of teſtator, who, in making his 
daughter a co-truſtee of that ſurplus (which might be 2 
(2 79) continuing truſt) did not mean to make her truſtce as to 
the 6000/. of which ſhe was to have the beneficial intereſt 
during life. After her deceaſe her huſband, if ſhe leaves 
children, is clearly intitled to one moiety during life, and 
to the other till all the children attain twenty-one : but if 
ſhe left no children, the queſtion is, whether he is to take 
any intereſt in thoſe dividends during life, or whether they 
go to Neon and his children by the bequeſt over? Tam of 
opinion, on the beſt conſtruction I can make of this very 
odd will, that he will be intitled to all the dividends of 
this during his life. © Firſt conſider, as it ſtood before the 
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alteration by the interlineation (as appears by the pro- 
bate) of thoſe words, which makes the nonſenſe and con- 
tradition of the firſt clauſe, viz. if there ſhould be ns child 
er children. Clearly as it ſtood at firſt, if ſhe left children, 
he would be intitled to half during life, and to the other 
half till the attaining twenty-one or death : if no children, 
and he ſurvived her, it was to go to / con the . le- 
gatee of all his perſonal eſtate, but after death of Corn- 


forth and his wife; which was a plain and neceſſary impli- 


cation, that he was to take the dividend of this whole ſtock 
in that caſe. This is ſtrengthened from the conſideration 
of the circumſtances of the parties; for teſtator could not 
mean to give him a leſs intereſt if no children, and it was 
to go to a collateral relation, than he meant to do, if ſhe 
left children, to the prejudice of thoſe children; Cernfertb 
be.ng to have it till they attained tweaty-one. If that is 
the conſtruction, then next conſider what effect the inſer- 
tion of thoſe words will have. Reading them with the 
other part, they are entirely inconſiſtent and repugnant z 
ſomething therefore muſt be rejected, as no ſenſe can be 
made of it; for if there are contradictory words in a will, 
which cannot be reconciled, ſome muſt be rejected. Which 
ought I to reject, the words interlined, or the entire provi- 
fhon?. They crept in by chance; and on this will there 
is a ſtronger foundation than in moſt caſes for reje ging 
them; becauſe it appears by the probate how this interline= 
ation came in, that it aroſe from the teſtator's not attend - 
ing to it, that in the draught of his will there was a com- 
ou proviſion made before for that caſe. It is a rule in 
aw by Halt C. J. in Cole v. Rawlinſen, that words in a 
will may be rejected or tranſpoſed, if nonſenſical. Theſe 
words are twice written in this will 3 once by miſtake ; it 
15 natural therefore to tranſpoſe thoſe words to the proper 
place, where they are ſenſible and not repugnant, and to 
conſtrue them as if wrote but once. 


Next, as to the goods, and things at Le which ariſes 
on two clauſes in the will. It was taken at the bar, that 
theſe two clauſes were co- extenſive as to the words every 
thing elſe + but they are not ſo. Theſe things expreſsly 
enumerated will clearly paſs to the daughter. Pictures 
put up in a houſe are conſidered as part of the furniture ; 
and ſo his houſchold-linen ; hut a queſtion ariſes, as to 
proviſions of any kind either for the houſe or ſtable, as li- 
quors, corn, hay, c. and ſome curioſities he had in 
his houſe, China, Japan, India pieces for handkerchiefs, 
Watches, and a cane, whether theſe paſs by either, and 

Y 2 which 
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(2 80) which of thoſe clauſes? Taking it on the laſt clauſe, 
bocca Which makes them heir-looms, every thing elſe, which at 
Jon, Hall my deceaſe ſhall be at my horſe, & mult be conſtrued things 
require * ejuſdem generis, ſuch as are proper to go with the houſe 
will take as heir-looms ; and that the cane, watches, and India 
Gol fo. Pieces not made up, cannot paſs as heir-looms; much 
man or 2 the liquors, hay, c. for it means things fixed to the 
horſe freehold, the China, and every thing of that kind ſet up 
Wore. by way of ornament, and to have continuance along with 

it, and not conſumable as thoſe things are. But on the 
firſt clauſe the queſtion is, what the daughter ſhall enjoy ? 
There, the conſtruction goes farther, taking in ſuffici- 
ently corn, hay, and proviſions in the houſe, for it means 
her occaſions of reſiding and living there, not any occa- 
ſions whatever, and will take in all kind of proviſion for 
man or horſe in the houſe or ſtable : but things, which 
_ not as heir looms, fall into the reſidue of the perſonal,” 
eltate. 


As to the three fields, he meant to paſs the uſe and 
occupation of the ſame to his daughter in the firſt clauſe, 
though it is general, that he has given in the latter: it is 
inaccurate, and the penning different, but he meant them 
co- extenſive. 


Eſtate for As to the bulk of the real eſtate + (how much does not 
3 appear, nor is it material) I am of opinion, upon the con- 
Pe on de- ſtruction of the whole of this ſtrange will, the daughter 
viſe to heir does not take an eſtate for life by implication z and it plain- 
afterdeath ly was not intended. It is inſiſted, that according to the 
of another, | h ( Le hed Shs Loot 
depends on caſe 13 H. J. and other ca es; where there is a deviſe to an 
| the intent heir at law after the death of the wife or any other perſon, 
(| 1 circum there is a deviſe to the wife or that other perſon by impli- 
11 888 cation; it ſhewing the heir at law ſhould not take it, and 
l that the land cannot be in abeyance; and that here is a 
deviſe after death of the daughter of all other lands to 
Bien, who is heir at law. That is the general rule; io 
Vau. 299. held in Gar.iner v. Sheldon, with ſeveral refined diſtinctions 
put by Vaughan but all thoſe caſes depend on and ariſe 
from circumſtances indicating the intent of the teſtator, 
and that is not the intent of teſtator here. Yaughan lays, 
it is a vain, idle diſtinction, (and I am of opinion with him 
in that), and that where another thing is given by expreſs 
words to a deviſee, yet he ſhould not take a different thing 
by implication : but it is another queſtion, where it is the 


* 1 Eq. Ab. a0t. 2 Atk, 103. 
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{ame or part of the ſame thing. Here teſtator has given 
to his daughter the uſe and occupation ot this houle ; and 
Lee place is the very firſt thing deviſed by this clauſe, un- 
der which the deviſe by implication is contended for. It is 
not to be thought he intended to give her the uſe and oc- 
cupation of this houſe for life, and afterward the eſtate to 
be left for her by implication. But it is ſtronger from the 
other words; if he intended to give the family of Boon 
nothing but a remainder of this houſe, and the reſt of the 
eſtate after the daughter's death, he could not think, ſhe 
would be liable to be turned out. His meaning was this ; 
he was going to deviſe this houſe and the reſt to Boon and 
his family in poſſeſſion, which would give the legal eſtate, 
and make her liable to he turned out; he therefore di - 
reed the poſſeſſion of this houſe to her for life, and that 
they thould not turn her out. This is diſtin& trom all 
the caſes put by Vaughan 5 which by the way are done by 
him in a very odd manner ; for he puts caſes, and anſwers 
them by making thoſe caſes different by adding to them. 
But J will mention this in general, that the caſe is to be 
taken cum grano ſalis throughout 5 and there 1s a plain 
opinion of /aughan put at the end of that caſe directly 
contrary to law, and ſo held ever fince, viz. as to an ex- 
ecutory deviſe after a general dying without iſſue. But 
there is one obſervation plainly ſhewing, the teſtator did 
not intend the daughter Gould have an eſtate by implica- 
tion by this deviſe, viz. the clauſe creating the heir-looms ; 
where the perſons, he declares, ſhall be reſtrained from 
diſpoſing of any of them, are all thoſe, whom he makes 
tenants for life of this houſe and other parts of his eſtate : 
it is impoſſible, if he intended to make his daughter tenant 
for life of this houſe, lands, and tenements, that he ſhould 
not name her among thoſe perſons he makes tenants for 
life. The queſtion then is, whether the words will bear 


this oonſtruction? They plainly do, being to be conſtru- 


ed diſtributively reddendo ſingula fingulis like the diſtribu- 
tion of words in marriage-ſcttlements. The point con- 
tended for the defendant being only a deviſe by implication, 
and there being all this in the will to rebut x fog it is im- 
poſſible. This obſervation diſtinguiſhes this from all the 
caſes cited in Gardner v. Sheldon ; for there it was impoſ- 
lible to make that conſtruction; no diſtribution could he 
made to imply part of the eſtate in poſſeſſion, avd the 
other part in remainder ; it was neceffary there to make 
1 conſtruction of the whole. The reſt of the real eſtate 
incretore is given to Mr. Ben with remainders over. 


Taylour 


(281) 


CASES Argued and Determined 


Caſe 94. Taylour verſus Rochford, May 18, 1731. 
| At the Exchequer. 
Confirma» FI ILL to ſet aſide a bill of ſale of plaintiff's prize- 


— long money, made for 150/. and à ſubſequent agreement 
of prize- confirming it. The original ſale was to Dr. — a 
money ſet phyſician at the place to which the prize was brought in, 
qi „ and where the plaintiff was then fick. The ſecond agree- 
nager de. ment recited the bill of ſale for 150/. ſterling; then recit- 
creed to ed that a bill in Chancery had been filed to ſet jt aſide, 
2 which the plaintiff agreed, ſhould be diſmiſſed with coſts; 
lowarce and in conſideration of 60. paid or ſecured to be paid, the 
for what plaintiff confirms and eſtabliſhes the bill of ſale, and re- 
remitted. nounces all claim on account of the prize or other de- 
| (2 82) mands, and all ſuits in law or equitv. Mr. Fitzgerald, a 

defendant, the ſame day gave his note to pay the 600. 


Poſt, How out of the ſecond dividend. 
v. Edwards 


17 lune, For plaintiff. This caſe is within the rule of Prown v. 
2 Foley, that no phyſician or chirurgeon ſhould buy a ſailor's 
ſhare of a prize; many of which ſales have been ſet aſide ; 
particularly in Baldwin v. Rochford, 11 November, 1743, 
againſt the preſent defendants, by Lord Hurdwicke, who 
ſaid, the point on which caſes of this kind muſt be deter- 
mined, is fraud from the circumſtances and value of the 
thing parted with; that they are within the rule of poſt 
ebits, and marriage brocage-bonds, and ſtronger from the 
public inconvenience as being in the caſe of failors, and 
that the rule of the civil law in ſctting aſide bargains for 

| leſs than half value was of weight; all which arguments 
hold here; as alſo the inequality of circumſtances of the 
parties, the poverty of the plaintiff, miſrepreſentation, 
and threats on him ; all theſe caſes muſt be determined on 
the circumſtances; and a court of equity will not lay 
down rales, for then people will endeavour to evade them. 
The ſecond agreement is as fraudulent as the former fale ; 
has all the marks of fraud, and of a double hatching, as 
Lord Cowper phraſes ; is within the act of parliament 20 
G. 2. c. 24. and is a continuation of the former fraud. 
Wiſeman v. Beake, 2 Ver. 121. That an account may alſo 
be directed againſt Mr. Fitzgerald, who has received part, 
appears from a late caſe, where the bill was to ſet aſide a 
conveyance againſt Mr. Capinger the purchaſer, who re- 
ſided in Ireland, and againſt Mr. Wintborp the agent here, 
who received money on account of Copinger 3 oo 2 


in the Time of Lord Chancellor Has DBWIcRE. 


Maſter of the Rells made a decree againſt all the defendants, 
that they ſhould account; I intberp appealed, as being 
charged with 400. which, he ſaid, he had reminted to Ce- 
fping:r. Lord Chancellor, 16 March, 1749, athrmed the 
decree, with this variation, he firſt ordered an inquiry 
whether Wintborp had paid any thing out of the ſum, and 
how the account ſtood between him and Cepinger, and 
ſo far as he had remitted, that he ſhould have an allow- 
ance. In like manner ſhould the account be againſt 
Fitzgeral1, | 


For def-ndants. Though ſeveral caſes have been deter- 
mined on general contracts for purchaſe of ſeamen's ſhares, 
ſo that it is too much to ſay, the original though made by 
another from whom defendants purchaſed) can be ſup- 
ported ; yet this is in a different light upon the ſecond con- 
tract, upon which only def:ndants inſiſt; and it fairly 
made, it ought not to be ſet aſide in equity upon inequa- 
lity. Any injury, and any right to ſatisfaction for it, whe- 
ther by violence or fraud, may be compounded, on what- 
ever terms the parties pleaſe, if truly conuſant, and no 
ſuppreſſion of truth, or ſuggeſtion of fallchood ; and 
though a prejudice enſues to one fide, and the right 
appears afterward clear, there is no foundation to ſet it 
aſide. The determination of a cauſe is always a founda- 
tion for compoſition (as L:rd Chancellor has often ſaid) let 
the event be what it would. This is the rule of courts of 
law and equity both. The law will ſuppoſe a doubt, when 
a ſuit is depending, The words of Lord Macclesfield in 
Cann v. Cann, 1 Will. 724, were repeated by Lord Hard- 
wicke in Stapilton v. Stapiltan, 2 Auguſt, 11739, where 
two brothers, one born before marriage, the other after, 
were bred up in the father's family, the eldeſt taken to be 
legitimate ; after their coming of age, the father, to ac- 
commodate and have a ſettlement made, agreed with his 
tamily ; this was afterward not acquieſced in ; and the el. 
deſt was found a baſtard : Lord Chancel/cy mentioning the 
foundation of all compromiſes, would not ſet afide the 
agreement. 80 Cole v. Gibbons, 3 Will. 290, though a 
bad agreement. In Lord Cheſterfield v. Janjjen the whole 
court ſaid, the contract, whether it was bad before or not, 
was made good by the confirmation. At the time of pur- 
chaſe of theſe ſhares, it was not known what they would 
be; which is the only way of judging, and not ex poſt 
fatto that it was at under value. In the opinion of ſeveral, 
theſe oontracts were good; becauſe there was ſome hazard, 
and it could not be known what would be the determina- 

| tion 


(283) 


Ante 4 
Feb. 
1959-1, 


Sterling 
means 
Engliſh 
currency. 


CASES Argued and Determined 
tion in a court of equity. The legal property by theſe 


aſſignments was transferred over, and an action lay in a 
court of law for money had and received; and there had 
been ſeveral recoveries at law on theſe aſſignments: though 
courts of equity have ſince held, that the plaintiff had ſo 
ſtrong an equity as to overturn the rule of law, that was 


not then known. 


The whole Court were of opinion to give plaintiff re- 
lief. The caſe has been argued, as if the court could not 
now conſider the original agreement: yet they muſt in 
order to ſee, whether plaintiff was fully appriſed of his 
Tight at the time of the ſecond, and further becauſe this is 
a bill to ſet aſide both. Fenniſon acted as an agent ſor the 
other defendants, who waited like harpies and land-ſharks 
to draw this poor failor into this agreement, for what was 
worth 400/. though not then known to be ſo. The ſecond 
agreement is as bad as the firſt. There is ſuggeſtion of 
falſchood in it; for it recites the hill of ſale to be 1 500. 
ſlerling, whereas in fact only 150. Iriſh currency was paid 
which was done with a fraudulent purpoſe. Sterling, 
though contracted for in Ireland, would in, common par- 
lance be unde rſtood Engliſh money, and cannot be intend- 
ed Iriſh currency. The diſmiffing the bill in Chancery 
with coſts was leaving plaintiff at the mercy of defendants, 
and to be conſidered as uſing a court of equity as a ſtalking- 
horſe to juſtify ſuch a tranſaction, as was in Wiſeman v. 


Beal. Nothing is paid down to plaintiff; nor even an ab- 
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ſolute ſecurity for payment of the 60/. but a mere contin- 
gency given for this releaſe ; for if nothing is ever received 
on the ſecond dividend, Fitzgerald would not be obliged 
by this note to pay; ſo that the conſideration departed 


from the agreement. It is plainly proved, that means 


Compoſi- 
tion, if 
fair, &c. 
vot ſer 
aſide for 
inequality; 
though ſo 
by the ci- 
vil law, if 
leſs than 
half. 


were uſed by imaginary terrors and miſrepreſentations to 
induce plaintiff to come into it. It is true, as according 
to the caſes cited, that a compromiſe of a douhtful right is 
ſufficient foundation for an agreement, eſpecially where a 
cauſe.is ended by it; and that where a plaintiff is fully ap- 
priſed of his right, and underſtands what he does, he may 
compound a demand on what terms he will, and fo may 
accept of the compoſition-out of the fund, that 1s even in 
queſtion in the cauſe; nor will inequality be a reaſon to ſet 
it alide here: * for if men, who are free agents, will wit 

open eyes ratify unfair agreements, this caurt will not re- 


* Ante, 146. 1 Vol. ; 1 Wms. 727, 639. 3 Wms. 299- 
1 Bron | 


lieve 


n, 369, 
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1 Atk. 10. 2 Atk+ 592. 
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lieve fools. All that Janſſen's caſe proves, is, that how- 
ever the original was, the ſubſequent confirmation, when 
fully appriſed, made it good. The rule of the civil law 
agrees with this, that deeds fairly made, according to Gann 
v. Cann, are not lightly to be ſet aſide: but their courts are 
more ealy in reſcinding agreements than ours: for if a 
purchaſe 1s made for leis than half, though ever ſo fair, the 
mere inequality is, in the civil law, ſuthcient to reſcind 
it: but not ſo here. Domat indeed ſays, that a compro- 
miſe tor a fourth part ſhall not be reſcinded, though half 
would be ſufficient to ſet aſide an original purchaſe; ſo 
that, it is ſaid, compromiles are in civil law looked on as 
more ſanctified than original acts: but it is no rule of law, 
that compromiſes are ot ſuch a nature as to ſtand, how- 
ever fraudulently made. If fraudulent, they ſhould be 
broke though, though made over and over; and all the 
circumſtances, upon « hich equity relieves in caſe of fraud, 
as ignorance, poverty of plaintiff, &c. concur here: ſo 
that plaintiff muſt be relieved, and have coſts againſt the 
defendants, who claiming the beneficial intereſt of this re- 
leaſe, muſt be ſubje& to a general account. But as to 
7-nniſon, the original contriver, as nothing can be pray- 
ed againſt him, (and a perſon ſhould not be brought before 
the court merely to pay colts againſt him, as held by Lerd 
Chancellor in Cotton v. Lutterel) the bill muſt be diſmiſſed, 
but without coſts. Againſt Fitzgerald, who ſays, he has 
remitted 3oo/. to the defendants, an account muſt be di- 
rected, agreeable to what Lord, Chancellor did in the calc 
cited. Ry 


Parker Chief Baron ſaid, this agreement ſhould be ſet 
aſide without the aid of the act 20 G. 2. for he had ſome 
doubt, whether this caſe was within it, as it ſeemed to re- 
late to ſubſequent agreements, not intending to avoid pay- 
ments by the managers before the act; therefore he inclin- 
ed, that the act would not be ſufficient, if it reſted ſolely 
on that ; though as it ſhewed the ſenſe of the legiſlature, it 
might be of weight. | 


i, 
Jackſon verſus Kelly, Triniiy Term, 1751. 


OHN FACKSON began his will with a clauſe, 

/ which ſhewed an intent to diſpoſe of his whole perſon- 

al eſtate 3 afterwards he gives ſeveral legacies; and then the 

remaining part of his fortune, the before-mentioned ap- 
pointments be 


ing all diſcharged, he gives in fiſths; in _ 


None to he 
made de- 
fendant 
only to 


pray colts, 
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of the death of either of his ſiſters before the receipt of her 


fifth, the ſurviving ſiſter being unmarried ſhould be inti. 
tled thereto; and then he appoints his brother heir to 
e part of his eſtate ſnould be unappropriated by his 
will. 


One of the five reſiduary legatees was in fact dead at the 


time of making the will. 


It was inſiſted, that the ſubſequent words were not ſuf- 
ficient to carry the lapſed legacy to the brother, 


Lord CHANCELLOR. 


I am clearly of opinion, that they are ſufficient, This 
is an attempt to make a teſtator die inteſtate as to ſome part 
of his perſonal eſtate, who meant in all events to die teſ- 
tate as to the whole. As to the word beir, in the civil law 
and all thoſe countries where it is received, the word heir i; 
applied to both real and perſonal ; and if a man makes a 
will, © I make A. my heir of my eſtate,” I ſhould think, 
that would be ſufficient to carry the perſonal eſtate as well 
as real, unleſs ſomething elſe in the will ſhall take off the 
force of that word : but in a will made merely to perſonal 
eſtate, as this is, and the word e/tate is uſed ly, the 
intent is to make him univerſal heir. Next, on the word 
unappropriated, whether this becomes a lapſed legacy by 
dying in life of teſtator ? It is not contended, that it was 
not in point of law, fact, and conſequence, unappropriat- 
ed; for it was more ſtrongly ſo than if the legatee had been 
living at time of making the will; in which caſe there 
would be more colour to ſay this : but being dead at that 
time, nothing was given at all. The conſtruction of all 
theſe clauſes is as to perſonal eſtate, that ſuch reſiduary de- 
viſe takes in every thing, that is not mentioned to be given, 
or not effectually given. It is a 8 clauſe, tak- 
ing in the whole which is not diſpoſed of, from whatever 
continzency it ariſes, notwithſtanding the words, ** all 
te the reſidue of my eſtate not before diſpoſed of.“ Where 
indeed a man gives the reſidue to ſeveral, equally to be di- 
vided ſo as to make them tenants in common, without 
giving it over, and one of them died in his life, it has 
been held, that his ſhare will be ſomething undiſ ſed of, 
and go according to the rule of the ſtatute of diſtribution 
among the next of kin, becauſe nothing is given to any 
the ſurviving legatees but a fourth or a fiſth, according to 
the caſe: There is another matter, on which this — 
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have operated; for ſuppoſe one of theſe fiſters intitled to a 
fifth had died in life of teſtator, and the ſurviving ſiſtet 
had been married, ſo that ſhe was not the perſon deſcribed, 
not having the qualification; upon the laſt bequeſt, on 
which this queſtion ariſes, the ſhare of the deceaſed ſiſter 
would have gone to the brother ; that being the conſtant 
rule of reſiduary clauſes to take the whole undiſpoſed of; 


and this appears to be teſtator's intent. As to real eſ- Difference 


tate indeed in Geodright v. Ofey, and in Wright v. H.rn, 
C. B. there was a difference of opinion : but that ariſes 
from the nature of real eſtates ; but as to perſonal this never 
was diſputed. | 


Attorney General verſus Dupleſſis. Trin. 1751. 
At the Exchequer. 


HE late Lord Colerain deviſed, that from his death 

till his daughter Roſa Peregrina attained twenty-one, 
or married with conſent of her mother, the mother ſhould 
receive all the rents and profits from all his lands in Mid- 
dl-ſ-x and N.rfolk, with directions to pay 300/. per annum, 
to the daughter, and to take goo/. fer annum, to herſelf, 
and to account with the daughter if ſhe attained twenty- 
one or married; if the daughter died before either, then 
over. 


Information on behalf of the crown upon ſuggeſtion 
of * an alien; and motion for injunction to ſtay 
waſte. 


On ſbewing cauſe it was ſaid, the crown had now no 
eſtate whatever till office found; Page's caſe 5 Co. 52. for 
that fact muſt be found by the oaths of twelve men. If it 
is ſaid, that though nothing is veſted, yet there is a truſt 
for the crown; it is not ſuch a truſt as this court can de- 
cree. If an alien and natural born ſubjeA purchaſe land, 
there is no truſt for the crown; and therefore if office is 


as to real 
and perle 
nal citate. 


Caſe 96. 


Waſte. 
Alien. 


not found, ſurvivorſhip takes place; the king cannot be a a 


joint-tenant. This then is not ſuch a truſt, over which a 
court of equity exerciſes juriſdiction. The freehold is deſ- 
cended to the heir at law ; and the infant takes only a con- 
tingent intereſt ; the intermediate profits are in the mother 
for another; and, whether an alien or no, the crown can 
have no right to them ; for that is only a contingent inte- 
reſt, which may be taken by an alien, 4 Len. An alien 
is capable of being an adminiſtrator, Cr. C. 8, 9. As 
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to waſte, courts of equity have not gone farther than the 
law will do; unleſs where there is an intermediate eſtate 
for life between the firſt tenant for life and the inheritance, 
which being a particular miſchief omitted in the ſtatute, 
this court will provide for it. There is no proof of this de- 
( 28 7) fendant being an alien; for the pariſh regiſter will not be 
admitted as evidence of it, becauſe this is to a collateral mat- 
ter ; this court ſtrictly adheres to that, as it did in the caſe 
of tithes. | 

* 

For the moti,n, The general queſtion is, whether, 
where the crown has a right, on foundation of an alien- 
purchaſer, this court will ſuffer any one, who gets into 
poſſeſſion, to deſtroy that eſtate betore the crown's final 
right is determined, when an office cannat be found with- 
out aſhitance of this court to bring it properly before a jury? 
The will does not indeed give an immediate eſtate directly 
in poſſeſſion to the infant, but only a contingency. The 
mother's intereſt is of a term for years, till the infant at- 
tains twenty-one, having a right to the profits till then as 
in Boraſton's caſe, 3 Co. 19. That intereſt will not be a 
foundation to deſtroy the thing; to prevent which this court 
will interpoſe, as it does to prevent deſtruction of the thing 
in queſtion pending ſuit in law or equity; which is the 
ground of appointing a perpetual receiver, where there is 
a probability that a court of equity will determine it final- 
ly: asina bill by creditors againſt an heir at law where the 
court ſees the eſtate may poſſibly come out to be deficient, 
So in a hill againſt executor to prevent waſting aſſets. So 
in a doubt in Eccleſiaſtical court who is executor, as in 
Powis v. Andrews, where Lord Macclesfield interpoſed, 

notwithſtanding a right law by the probate obtained. So 

will this court on a hill againſt one, wha has got treafure 

trove, enjoin him from deſtroying it. On the fame foun- 

dation are all the bills to ſtay waſte 3 and even for a con- 

„Ante cit. tingent intereſt ; as * [itton v. Robinſon, and Fleming v. 
ed inGurth Fleming 3 and tor an infant in v-ntre, in whom no right 
. Cotton. yetted, and only a mere poſſibility. But this is not a mere 
poſſibility, but a right in the crown ; for an alien may pur- 

chaie for benetit of crown. Co. Lit. That right and ti- 

tle is clear, though it muſt be found by office, becauſe there 

mult he a record of it, & Co. 52. like the caſe of a diſſeiſee, 

who has a right, though not poſſeſſion. The crown wants 

the aſſiſtance of this court by evidence to lay before a jury. 

The mother will be bound to antwer the queſtion, where 

the child was born, being not a diſcovery ot an illegal = 

a 


) 
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and probability is a ſufficient ground to interpoſe to prevent 
deſtruction of the thing. 


The court took time to conſider of it. 


Note : A demurrer was put in, which was in Fe- 
bruary 1752, over-ruled by the court; and that 
judgment affirmed on appeal to the Houle of 

ords. 


The King verſus Cotton, Trinity Term, 1751. Caſe 97. 
At the Exchequer. (2 8 8) 
Par ter Chief Baron, Clive, Legge, Smyth, Barons. 


EMURRER by Attorney General, to plea of 
D defendant to an inquiſition upon an extent. 


The general 2 was, whether the goods in the 
inquiſition were legally ſeiſed into the king's hand, which 
had been two days before diſtrained for rent? 


Attorney General. It is ſaid, that defendant the land- 
lord, who diſtrained, intended to ſell the premiſes, as ſoon ad Argu- 
as the five days expired, if they had not been ſeiſed by the ment. 
inquiſition before; but that intent cannot take it out of 
the general rule, if not in fa& ſold: which as they were 
not, and could not till the end of the five days, that is out 
of the caſe. The whole is to be determined on two things. 
Firſt, that by prerogative, veſted in the crown for the pub- 
lic good, the king is preferable in point of execution for Niftreſs ſor 
dehts, and may take the property of a debtor in execution, rent by 
till that property is altered by ſome act of the debtor. Next, —. 
that in fact the property of the goods diſtrained was not al- feilld for 
tered. If the feſt propoſition is right, it is to be conſi- king's debt 
dered whether there is any exception in favour of diſtreſs b<forelale. 
to take it out of that rule. There is no doubt of the pre- 
rogative giving the crown this advantage in recovering its 
property; but whether that extends to the preſent caſe.— 
The ſtatute 33 H. 8. c. 39. eſtabliſhed this prerogative ; 
and in Attorney General v. Andrews, Hard. 23. 1s laid 
down to be a ſtatute made by way of abridgment of the 
royal prerogative ; and judgment was given tor defendant 
there, becauſe it was out of the ſtatute ; which ſhews, what 
the common law was, and what the ſtatute has done. It 
15 now clear, that an extent for debt of the crown ſhall take 
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in execution any goods whatever, that have been ſeiſed for 
a third perſon, if that ſeiſure alters not the property. The 
taking goods by fer. ow veſts not the property either in 
„nor is any property altered, unleſs 

there is a ſale. So on recogniſance or — ſtaple the pro- 
perty is not altered by the taking in execution, not till there 
comes a liberate : it remains where it was, yet in cuftadia 
legis. So in a commiſſion of bankruptcy, the property is out 
of the party by a retroſpect on aſſignment, yet till actual aſ. 
fiznment no property 1s altered out of the bankrupt himſelf : 
till when in all theſe caſes the crown's prerogative takes ef- 
fect, and the extent ſhall prevail. S!ringfellow's caſe, Dy. 67. 
b. Heb. 339. 2 Rol. Ab. 158. ſhews, that till the property al- 
tered, thecrown's execution, though ſubſequent, is not pre- 
vented; nor 1s it by the goods being in cuſtody of the 
law. Fitz. Execution, Placito 38, ſhews this prerogative. 
A commiſſion of bankruptcy, though not an execution in 
formality of law, yet is to anfwer the ſame general effect; 
it is to ſecure the hankrupt's property : yet the crown's 
execution coming before actual aſſignment, even though 
the ſame day with the aſſignment, is preferred. The com- 
miſſioners of the land- tax have by virtue of a power to them, 
a right to iſſue a warrant to ſeiſe the goods, effects, and 
eſtate of one, debtor to the crown, by that act: they did ſo 
in Bracey v. Dawſon, B. R. in Lord Hardwicke's time; but 
the warrant was dated the ſame day, when a commiſſion 
had iſſued before againſt him as a bankrupt, and the aſſign- 
ment made the morning of that day: upon a queſtion 
whether the aſſignees or the crown were intitled to the 
benefit of theſe goods, the court held, the warrant ſtood on 
the ſame ground as an extent, and that wherever there is 
an extent f om the crown to ſeiſe the goods of a bankrupt, 
though after a commiſſion executed, yet if it comes before 
an alteration of the property, the extent ſhall take place, 
and alſo that the crown had the prerogative to have a prefe- 
rence in point of time, nor would the court ſplit a day. So 
Fefferies v. Williams, 2 Sho. 480. Skin. 162. Next, whe- 
ther the property has by the ſeiſure been veſted in the land- 
lord ; for if not, the conſequence 1s plain, ſuppoſing no ex- 
ception out of the general rule, it is not altered either on 
the foot of a common law diſtreſs or the ſtatute of King Wil- 
liam. A common law diſtreſs was by with-holding the uſe 
and occupation of the party's property to force payment of 
a debt, which ought to be paid: but diſtrainer couſd neither 
uſe or diſpoſe of that property, nor could it be ſold by courſe 
of a common law diſtreſs, diſtrainer not having a ſhadow 
of property, nor even poſſeſſion : for though he takes — 
| 8 
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goods to his own houſe, they are never in his cuſtody, but 
as in cuſtody of the law, and his houſe is the pound, 1 uff. 
47. as the ſheriff*s cuſtody is the cuſtody of the law: fo 
that this is the loweſt degree of even poſſeſſion, ſo far from 
being property. The right of uſing and diſpoſing makes 
property; a cow diſtrained cannot be milked, nor a horſe 
rid, Sc. That diſtreſs cannot be worked, becauſe no pro- 
perty or poſſeſſion in law, ſee Ow. 123. Dy. 280. Rol. 
. 648, 673, 879. Ney 119. Cr. J. 147. Tel. 96. Cr. E. 
183. 6 Med. 206. Diſtreſs then is not excepted out of 
the general rules. As to the ſtatute giving power to ſell in 
five days, they were not expired, nor could the goods be 
fold. It is ſaid by way of exemption out of the common 
caſe, that diſtrained goods are not forfeited by attainder or 
outlawry ; and that neither diſtrained or pledged goods are 
liable to be ſeiſed on an extent without payment of the mo- 
ney; and that treſpaſs or trover would lie for the landlord, 
againſt whoever took them out of his poſſeſſion ; that at 
common law if the owner of the goods did not pay the 
debt, the landlord could never ſell at all, but they would 
remain in his hands, and then that it would be abſurd that 
the crown might after a great number of years come and 
take them out of his poſſeſſion. The not being forfeited 
turns on a different principle; the crown there, claiming 
only by virtue of forfeiture, claims only what the party had 
to give and diſpoſe of; nothing but what he has can he for- 
teit, No prerogative can interfere in the caſc, ſo that the 
crown wal be preferred to a ſubjeA's execution; it de- 
pending on the general nature of the forfeiture, that is ſub- 
ject to all demands of third perſons. This caſe is an extent 
on a debt, in which debt there is a prerogative. The pub- 
lic is to have the benefit of this prerogative: the argument 
ch inconvenienti to a particular perſon proves too much, and 
therefore nothing. Two caſes prove, that diſtreſs. could 
not prevent an execution on part of the crown, and that 
ſuch was the practice and known courſe of the court. K. v. 
Parry, and K. v. Dal-, particularly the latter which was 
Paſ. 1719. in Exchequer, where an extent was taken out 
4th Nov. againſt Dale, but his goods having been diſtrained 
29 Od. before by Mitchel his landlord for rent, an atiach- 
ment was moved for againſt Mitchel, who retuſed to deliver 
them, the goods not being ſold within five days, purſuant 
to the act of parliament, and therefore no right diveſted by 
the diſtreſs, and they were in the landlord's hands only by 
way of pledge: but the court refuſed the attachment, as he 
could not be ſuppoſed to know that, and it would be too 
much to puniſh him for his ignorance in point of law, and 
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the ſheriff being negligent in executing the Venditieni ex- 
Fonas 3 he was — * excuſed from the cenſure: but 
this goes on a ſuppoſition, that the law was clearly ſo, and 
if the caſe of a ſlieriff, hie would certainly be puniſhed. 
In Brook, Property 31, even a pledge ſhall go to the crown 
incaſe of an attainted perſon : but the crown's forfeiture 
would be ſubject to diſtreſs, becauſe the crownclaims under 
the party: in this caſe under the law. Another caſe is 
Sir Jabn Ratcliff 's, 1 Bul. 29. of trover for jewels pledged ; 
which leads to what is ſaid of a pledge, that it ſhall be pro- 
tected againſt the crown: but a pledge is different, giv- 
ing a ſpecial property to pawnee, and a right to uſe and 
ſell it after death of pawrior : theretore there is a property. 
Ow. 123. ſtiews a diſtinction between a diſtreſs and pawn ; 
and in apawn there is a ſpecial property, it may be worked, 
and aſſignee may detain it: not ſo of a diftrefs. The one 
is in the poſſeſſion of the law; the other of the party. 20 H. 
7. fol. 1. and Brook, Property 52. It is ſaid troverand 
treſpaſs will lie for the landlord. 20 H. J. lays down other- 
wiſe: There is no rule, that wherever thoſe actions can 
be brought, that ſhall deprive the crowns prerogative. A 
carrier may bring rover, becauſe of his real property, 1 Rel. 
Ab. 4. ſo may ſervant, becauſe accountable to maſter : ſo 
may commiſſioners of bankruptcy. 1 Med. 31. ſo from 
poſſeſſion. No particular inconvenience can be ſet up 
againſt the prerogative of the crown : beſide, there is none 
in reality ; and he may diſtrain again, if any thing remains 
to be diſtrained. This plea then cannot be good. 


Starkey for defendant. Diſtreſs at common law was only 
a pledge for payment of rent arrear : _— of William 
and Mary extends only to one ſort of diſtreſs : but other 
diſtreſs ſtands as at common law, and ſo muſt this be taken. 
It is true, that by diſtraining either at common law or by 
ſtatute, no ſuch property is gained, as that trover or treſpaſs 
will lie, that remainder in the tenant diſtrained; and a dif- 
ference between mortgages and pawns has been pointed out, 
particularly that mortgagee has the abſolute legal property, 
as in Ratcliff*s caſe. It is inſiſted, that pawnee has a ſpe- 
cial property, though the general is in pawnor, neither of 
which diſtrainer has. Allowing the diſtinction taken be- 
tween a pawn and diſtreſs, it will not be denied but that 
the diſtrainer has an intereſt in his diſtreſs, though not ſuch 


as in law is called property or poſT. ſſion ſo as to maintain 


trover or treſpaſs. There are rights of different kinds be- 
ſides thoſe of having and poſſeſſing. Fla. 487. b. Heb 336. 
Goods diſtraincd cannot be forfeited by outlawry: 1 5 


on paying rent arrear. 


may a proper action. 
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tereſt parties have in their diſtreſs protects them in ſeveral 
caſes z and though it may differ from the intereſt in a 
pawn, it is guarded and ſecured. Diſtrainer may main- 
tain writ of Parco fracto, and of reſcue; ſcile on freſh pur- 
ſuit, wherever, found, and impound again, as in caſe of a 
pawn, 1 Inſt. 47. b. Rel. 4b. 438. and as pawnor becomes 
intitled to the pawn again on diſcharging it, ſo is diſtrainee 
Pawnee's intereſt goes to executor 
or adminiſtrator, ſo of diſtrainer's; and after his death the 
bailiff taking the diſtreſs may juſtify. 
that though a pawn and diſtreſs differ in ſome reſpects, in 
others they do not, Brook. diſtreſs, and pledge 28. 5 Co. 78. 
Though diſtrainer cannot maintain trover or treſpaſs, he 
Indeed goods diſtrained may be re- 
plevied giving ſecurityz but this is only pending the liti- 
gation on replevin : the intereſt of diſtrainer is the ſame at- 
ter judgment as before. Carpenter's caſe, 8 Co. 146. and Ow. 
124. There is no caſe in point, that the crown's execution 
ſhall take place of an antecedent diſtreſs: the general rule is, 
that diſtrained goods ſhall not he taken in execution without 
diſtinction whether at ſuit of the crown or ſubject. Siring- 
f-1ow's caſe, principally relied on, was at the time a diſputa- 
ble point, and though determined in favour of the crown, 
it was contrary to the opinion of ſeveral. 

onſtat. H. 9.70 196. allo 

diſputed authority to carry the prerogative farther than the 
Judgment ſtrictly warrants z and all tl. at is to be collected 
trom it is, that an execution of the crown is to he preferred 
to execution of the ſubject not completed and become ab- 
ſolute ; as where goods taken by fieri facias and not fold, 
C.mb. 152; ſo where extended; and not a /iberate : but 
otherwiſe no ſuch prerogative.  . The acts of parliament of 
ſtatute, ſtaple, merchant, and bankruptcy, are not applica- 
ble. 1 Jo. 203. The prerogative of the crown in incom- 
plete executions is not applicable to diſtreſs, which is not an 
execution: for if ſo, it could not be replevied. It is made 
by the party himſelf; not founded on a judicial determina- 
ton: whereas executions are by office of courts of juſtice, 
and grounded on judgment on record. The ſheriff, as an 
officer of the crown, in an execution, muſt prefer the king's 
debt; diſtrainer acts not under authority of a court of juſ- 
tice. But if diſtreſſes could be compared to executions, 
they are in themſelves complete and nothing farther to be 
done. The intereſt thereby gained cannot be cnlarged, 
not even by judgment in replevin, diſtrainer having after 
that no larger intereſt than before: and though by the ſtat. 


of William and Mary a diſtreſs may be fold for ſatisfaQ 
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that is in option of the party, whether he will purſue that 
or the common law : and it is extraordinary, that a ſtatute 
for benefit of landlords ſhould be made uſe of to their diſad- 
vantage. Till execution is complete, no property or inte- 
reſt is gained by the plaintiff: the ſheriff indeed has a ſpe- 
cial property ſo as to maintain rover or treſpaſs, as being 
in cuſtody of the law; but in diſtreſs for rent arrear though 
not ſtrictly a ſatisfaction for the rent, yet is it all the ſatis- 
faction may be had, and ſuch an intereſt that if taken out of 
the pound, the law giyes a proper action for redreſs: and 
diſtreſs is ſo far a ſatisfaction, that it may be pleaded in bar 
to an action. Reſt. debt. 1 Sol. 248. diftreſs is a proceeding 
in rem. Diſtrained has a lien: whereas the intereſt of 
[IE under an execution is not in the goods themielves, 
ut in the money ariſing by ſale. Before the ſtatute H. 8. 
Diſtreſs was the only remedy for arrears of rent ſervice or 
rent charge in fee or tail. Debt could not be brought, be- 
cauſe it was arent of inheritance : by that act a double re- 
medy was given. There could be no ſecond diſtreſs till 
17 C. 2,7, and 8 Anne 12. gives a farther remedy. As 
this was the only remedy for arrears of rent, it is not eaſy 
to conceive, they ſhould be liable to be defeated by the 
crown's execution; for ſo none could be ſure under a diſ- 
treſs, as an execution might iſſue many yn after it, nay 
after a judgment in replevin in favour of it; for notwith- 
ſtanding that the goeds continued in ſame fituation af- 
ter judgment as before; and ſo all might be defeated. 
The crown's prerogatives depend on immemorial uſage, 
not on opinions of courts of juſtice. Hard. 27. Pl. 322. 
There is no reaſon to allow the prerogative of the crown 
againſt diſtreſs, becauſe it has prevailed againſt an incom- 
plete execution. It lies on the crown to ſhew uſage and 
exerciſe of this pretended prerogative: otherwite its execu- 
tion muſt ſtand on the foot as a — — Such preroga- 
tives as are not in ſtat. 17 E. 2 muſt appear from judicial 
determinations or conltant experience. As to The Ag 
v. Parrythe extent was teſted before the diſtreſs ; and there- 
fore couid affect the goods bound from the 7e. As to 
The King v. Dale it might be too hard to puniſh by at- 
tachment becauſe of not underſtanding the law. If the 
crown can take goods out of the hands of diſtrainer, that 
will give a right to do the ſame incaſe of an innkeeper, and 
ſo give the king a greater right than the real owner, who 
cannot take his horſe froman innkeeper, till he has paid 
him ; and yet inn-keeper has no property. But the property 
in this caſe is immaterial. As there is no authority, ſo on 
the reaſon no more colour for defeating the intereſt ga! b 
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by diſtreſs, than that gained by a pawn; which though 
in many reſpects different, yet as both are intereſts inde- 
pendent on the general property of the King's debtor, it 
is unreaſonable that either ſhould be hurt, in order that the 
crown ſhould receive ſatisfaction. That would be contrary 
tothe general notion of prerogative to found it in the wrong 
of the ſubject. What is ſaid of the &. 33 H. 8. c. 3g. is 
confined to executions merely. Until that ſtatute no ex- 
ecution at all could have iſſued on bonds of this kind, on 
which the extent is founded; to contend therefore for this 
prerogative iſſuing on this bond, which is given only by 
33 U. 8 cannot be an immemorial prerogative. It is ſaid, | 
wherever the abſolute property remains in the King's deb- 
tor, the goods are ſubject to the King's execution; and 
that the abſolute property remains in diſtrainee, diſtrainer 
having no ſuch ſpecial property as pawnee has, ſo as to 
maintain frover, Ec. but even S!ringfellou?s caſe proves, 
that where there is ſuch a ſpecial property as to maintain 
trover or treſpaſs, it may yet be liable to the King's execu- 
tion. So where goods are ſeiſed by warrant from commiſ- 
ſioners of bankrupts, who may maintain frover, yet will 
not that protect againſt the crown's execution. The pre- 
rogative is confined merely to executions, and will not af- 
ſect a particular intereſt gained by aQ of the party or law, 
not in the way of an execution, as a pawn or diſtreſs. 
Proceedings on commiſſion of bankruptcy are in nature 
of an execution, in fieri until aſſignment made: but diſ- 
treſs is abſolute and complete. As to diſtrainee's being 
attainted, it is held in Pio. 487. that where pawnor of 
goods is attainted, the crown cannot have them without 
paying the money; for that the prerogative will not pre- 
judice another; 13 R. 2. which reaſon of the court holds 
in both caſes, It is not controverted, but that diſtrainer 
may with-hold diſtreſs againſt the crown claiming under 
forfeiture of diſtrainee: but that is ſaid to be, becauſe the 
crown muſt come in on the ſame terms as the forfeiting 
perſon, ſubje& to his incumbrances, and liable to diſ- 
charge the goods pawned, and to pay the rent arrear ; 
nay, that an execution, though incomplete, will bind the 
crown in caſe of a forfeiture : but that the preſent claim 
s not under diſtrainee 5 but a contention with diſtrainer 
for preference in point of ſatisfaction. The crown claims 
by prerogative z not under, nor ſtanding in ſame light as 
the forfeiting perſon. K. v. Baden, Shower's Furl. Ca. 
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where the King's title on outlawry took place of a judg- 
ment, though antecedent to the outlawry. Pls. 262. 9 
Co. 12g. Hard. 24. There are many caſes alſo where 
the crown will have the whole under forfeiture of a perſon 
having only a partial intereſt, Tf a joint obligation, and 
one is outlawed, the crown will take the whole. If one 
obtaining a judgment is outlawed, the crown may extend 
all the lands, though the party himſelf could extend only 
a motety; Cr. J. 513. may diſtrain for rent-ſeck, though 
the party could not. 3 Co. 56. that the crown takes in a 
different way. 2 Hale P. C. 254. Auſten's caſe, Pls, 


560. Hob. 323, 4. 


The court took time to conſidex of it as as of very great 
conſequence both to the king and ſubject. 


Lord Chief Baron Parker now delivered the opinion of 
the court, 


Tuo things are to be premiſed, which are agreed upon: 
firſt that if the goods diftrained had been actually ſold be- 
fore the day, on which the extent bears teffe, no colour 
would exiſt for a ſeiſure; becauſe the extent authoriſes 
the ſeiſure, and after ſale the property would be out of 
him and veſted in a ſtranger. The ſecond, for the ſame 
reaſon, that if this had been the caſe of pawned or pledged 
goods before the day, they could not be legally ſeiſed, be- 
cauſe the property would be altered; and Fitz. 121, and 
Pla. 48 7, prove no more as to pledges than what is here 
admitted, 


The general queſtion is, whether the goods are not lia- 
ble to be ſeiſed for an immediate debt of the King's own, 
after a diſtreſs taken by the landlord for rent juſtly due, 
and before a ſale of thoſe goods. 


* 

Conſider the nature and effect of diſtreſs ; which is (ſo 
far as applied to the preſent) where catile, &c. are taken 
for rent in arrear, which are to be kept in pound until diſ- 
trainer is ſatisficd of the rent, or the cattle, Ec. releaſed 
by courſe of law, * or replevied. Now confider its effects, 
affirmatively and negatively, Goods ſo diſtrained are not 
liable to diſtreſs of another ſubject, becauſe in cuſtody of 


If replevied, diſtrainer has no lien in the goods but is left to his 
xemedy on the replevin bond: 1 Brown, 427» the 
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the law, Brock, Diſtreſs 35; nor to another ſubjeQ's exe- 
cution. Bro. 28, and Finch's Law 11. This appears 
farther, where the King claims by forfeiture on auainder 
or outlawry. Bro. Pledges, Cr. F. Pio. 487. Diſtrainer's 
executor ſhall have the benefit of teſtatot's diſtreſs, 15 E. 
4. 10. but cannot be in a better condition than his teſtator 
was. + Diftrainer neither gains a general or ſpecial pro- 
perty, nor even a poſſeſſion, in the things diſtrained; can- 
not maintain trover or treſpaſs; for they are in cuſtody of 
law by act of diſtrainer, So held expreſsly and fully, 
Mich. 20 H. 7 fol. 1. pl. x. that the pound is an indiffer- 
ent place between them, tc. and Bro. Property 52, Ow. 
120, and Cr. E. 780. in 1 Rol. Ab. 673. Ney 119. held, 
he cannot milk a cow: yet in Cr, F. 147. 8. it is held 
otherwiſe, and 12 C. 101. countenances this opinion: 
but this point not being directly in judgment, I will leave 
it undetermined, That goods diftrained are in cuſtody of 
law. 1 Inft, Diſtrainer could not work a diſtreſs, much 
leſs ſell it ; but otherwiſe of the crown; as in Madox of 
the Exchequer it is held the duty of the ſheriff to ſell the 
diſtreſs at a juſt and reaſonable price, ſo that the owner is (2 9 5) 
Not aggrieved, | 


Now conſider the nature of an extent of the King. An Extent: 
extent binds the property of the goods of the King's deb. its nature, 
tor from the teſte. 41 F. 3. and Fitz, Execution, and Dy. 

67. 6b. Stringfellow's caſe; which caſe, notwithſtanding 

what Callis thinks in his Reading on St. H. 8. I will ſhew 

to be law. Hob. Sheffield v. Ratcliffe, abridged 2 Rol. 1 58. 

ſo in Q; v. Tanner, Mich. 8 Anne in Exchequer, where it 

was held, that an extent for the King's debt bound the 

property of the goods, Se. from the tele; and in Bracy v. 

Drwſin, B. R. Mich. 6 Geo. 2 Lord Hardwicke cited and 

relied on Stringfellow's caſe as clear law: and though the 

ſheriff may maintain trover or treſpaſs, which diſtrainer 

cannot do hecauſe anſwerable over, 2 San. 47. and other 

books, vet goods ſo taken in execution are liable to ſeiſure 

01 extent before ſale. But Stringfellow's caſe is rather 

admitted than denied by defendant's counſel ; but a diſ- 

tinction is endeavoured, which is not well founded. The Bankrupt- 
rule holds equally by ſeiſure on warrant of commiſſioners ey. Ex- 

of bankruptcy; as in K. v. Crumpton, cited 2 Sho. 481, — 


aſſign- 
+ They are in cuſlody of the law for his ſecurity, See Aſburlt Int, ment pre- 
| Brown, 431, ferred. 


and 


| 
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and Tremain's P. C. 637; which caſe in a manuſcript re- 
port of it from Baron Legge was thus: The King's debtor 
became bankrupt; and commiſſion of bankruptcy was 
ſued out, and an aſſignment; and an extent ſued for the 
crown, teſted the day of the aſſignment; and the extent 
was preferred; and this by Hale Chief Baron, It is ob- 
jected for defendant, that the act ſpeaks of creditors in 
general without naming the King, who therefore within 
the rule ſhall not be bound, becauſe not named; and 1 Fo. 
202, was cited: I admit this in general to be true : yet 
the reaſon given by Sie. that the property was not altered, 
is the true reaſon; which will appear by ſuppoſing the 
extent in that caſe had iſſued the day after the aſſignment; 
for then it would be a clear caſe againſt the crown; as the 
property of the goods would be out of the bankrupt, and 
veſted in the aſſignees; and conſequently, being goods of 
another man, an extent afterward cannot ſeiſe the goods 
of a ſtranger; nothing barring the King but the aſſign- 
ment, which bars him, becauſe it alters the property, and 


is the true diſtintion. Another diſtinction inſiſted on be- 


Diſtreſs no 
ſatisfac- 
tion, 
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Where 
inn-keeper 
gaius pro- 
perty in 
dilizels, 


tween String ſellow's caſe and this is, that a diſtreſs is com- 
plete : whereas that was only in fieri, But to that I an- 
ſwer, that diſtreſs is not complete, becauſe no ſatisfac- 
tion: but ſuppoſing it was, the goods are liable to ſeifure 
on extent until an alteration of property. This objection 
was endeavoured to be enforced for two reaſons : firſt that 
this would be hard, becauſe a perſon might diſtrain, which 
might be defeated ſeveral years afterward ; but that accord- 
ing to the maxim, quad ab initio non valet, Ic. will not 
mend diſtrainer*s condition: ſecondly that levying by diſ- 
treſs was a good bar; and 1 Sal. 248. was cited: to which 
1 anſwer, that it is agreed in that caſe, that if the diſtreſs 
dies in the pound, or eſcapes without default of diſtrainer, 
he may diſtrain again, Dy. 280. b. Heb. 61. and ſo he 
may diftrain de nv, where the diſtreſs legally evicted with- 
out his default; for levying diſtreſs is only a temporary 
bar, and no ſatisfaction. 


It is objected then, that diſtrainer gains a right to the 
goods diſtrained until payment of the rent; which is com- 
pared to the caſe of an inn-keeper, who may diſtrain a 
horſe for his keeping, though, as it is ſaid, he has no pro- 
perty : and farther it is ſaid, that the property in this caſe 
is immaterial as to the caſe of the inn-keeper, no autho- 
rity has been cited to ſhew, whether he gained . * 
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not: and if 2 Rol. R. is compared with Tel. 66 it will be 
found, that there was a difference of opinion between great 
men, But taking it either way, whether as property gained 
by inn-keeper or no, it is begging the queſtion, or arguing 
in a circle. We deliver no opinion in the cate of an inn- 
keeper, becauſe not now before us. The latter part of the 
objection, that the property is immaterial, ſurpriſes me; 
for the plea has expreſsly traverſed the property of the 
goods in queſtion at the time of iſſuing the extegt; and if 
the property is immaterial, here is an immaterial traverſe, 
and the plea bad for that; for traverſe in pleading ought 
to be material and iſſuable, But the traverſe is proper; 
becauſe it traverſes the title of the crown found by the 
inquiſition; for in K. v. Mann, Hil. 1726, in Exchequer, 
whoever traverſes a titles, muſt traverſe the title ſo found, 
and not force the crown to take traverſe ; though the crown 
has eleQion to traverſe the inducement or the traverſe ſet 
out by defendant; but the inducement to the traverſe is 
only inſufficient here, which is the fault of this; for not- 
withſtanding the diſtreſs they continue liable to ſeiſure : 
but according to the rules of pleading even between ſub- 
ject and ſubje& there ought to be a proper inducement in 
every traveile to ſhew the matter in traverſe material: it 
ought to be ſuch, as if true, will defeat the title of the 
other party, otherwiſe it amounts to a negative pregnant. 
Bro. Pleading 35. Tel. 147. Comyn, 302. Daliſon 
Pal. 51. 2 Rol. R. $2. 3 Lev. 167. In anſwer to 13 
R. 2, relied on for defendant, it is inſiſted, there is a dif- 
terence between that and the preſent caſe ; for that where 


the King claims by forfeiture, he claims under the forfeit- 


ing. perſon, and cannot have a better right to the goods 
diſtrained, though he may have a better remedy : but in 
the preſent caſe the King and defendant are creditors, and 
both purſuing a legal remedy, and the King is intitled to a 
pret-rence of ſatisfaction. Defendant's counſel controvert 
this propoſition, viz. that in forfeiture the crown claims 
under the forfeiting perſon inſiſting on claim by preroga- 
tive, citing Plo, 262. that huſband felo de ſe forfeits the 
whole, The reaſon of that is, that the title of the crown 
and wife concurring, the crown's muſt be preferred, and is 
not applicable. Nor is 9 O. 129, for the crown did not 
claim by forfeiture ; and 5 Co. $6 ſhews, the king claims 
dy the ſubject; which was one of the things inſiſted on 
for the crown in this caſe. Conſider the inſtances put by 
Lor 
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Lord Coke in that caſe : firſt of a rent-ſeck; the nature of 
the rent is not thereby altered; but it only ſhews, the 
king ſhall have a better remedy than the forfeiting perſon 
would have had; next of a bond or recogniſance of a 
ſubje& outlawed or attainted; Cr, J. 51 3. and Hard. 21. 
which is ſtill but a farther advantage in point of remedy. 
So of the king's taking advantage of a condition without 
demand. Ihe laſt inſtance is a purchaſe of © ſeigniory by 
the king of lands held in poſteriority; the king there claims 
by purchaſe, not by forfeiture; and ſo not applicable. 
The next caſe is in Hale's P. C. 254. but in No. $60. it is 
found, the law would be otherwiſe, if the king had claimed 
by forteiture : ſo that this caſe is far from being an autho- 
rity for detendant. The laſt caſe on this head is that cited in 
Sho. Parl. Ca. 12. which was on a particular reaſon not 
applicable to the preſent; that he who pleads ought to 
have a legal title prior to the eſtate in the inquiſttion ; 
and that it was his fault in not having a good title againſt 
the crown. | | * 


Next I will deliver the ſenſe of the court on the queſ- 
tion. We think there is a difference between caſes where 
the King claims by forfeiture on attainder and outlawry, 
and where he ſues for recovery of a debt; for a man can 
only forfcit what he has: although the king may in reſ- 
peQ of forfeiture be intitled to an advantage in point of 
remedy, the forfeiting perſon would not be intitled to. 
That a man can only forfeit what he has, Plo. 487. 1 
And. 19. Ma, 100. Cranmer*s caſe : though this ſeems to 
be but common ſenſe. The caſe in 2 Keb. 375. differs 
largely from the report of the ſame caſe in 1 Ven. 132. as 
to what Hale ſays there. I have ſeen an accurate manu- 
ſcript report of this caſe, which ſays, that there is a dif- 
ference between the king's debt and this caſe, citing Hob. 
339. and Hard. 24. It was ohjected, that the king's pre- 


rogative muſt be immemorial. ' P. 322, and Hard. 27. 


I admit, the prerogative depends on preſcription, uſage, or 
ſtatute ; but when power is given by that ſtatute to iſſue 
proceſs as an expedient in the court's diſcretion, ſuch ex- 
tent ſhall have the ſame effect as an extent on ſtatute» 
ſtaple or judgment at common law. It is next objected, 
that the prerogative cannot do a wrong; for which was 
cited Pl. 487. the ſame law giving the ſubje& property in 
the goods, eſtabliſhes the prerogative ; and no injury, though 
ſome hardſhip ; and there would be the ſame * 
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in String felouꝰ's caſe, which yet is undoubtedly law; as 
alſo Crump v. Hanbury, The next objcQtion is, that this 
prerogative is not enumerated in the St. de Prerog. Regis 
in Plo, 322. and 1 Ld. Raym, 24. it appears, that ſeveral 
prerogatives are not enumerated in that ſtatute, The laſt 
objection, that where prerogative is claimed by preſcription, 
precedents ought to be ſhewn of the judicial allowance of 
that particular prerogative, but that none are produced as 
to diſtreſs; to which I anſwer, that though no precedent 
is produced, yet this caſe falls within the principle of 
String fellou's caſe, and of Crump v. Hanbury, that where 
the property of the goods is not deveſted out of the hands 
of the king's debtor, they are liable to extent; and where 
the reaſon is the ſame, the law muſt be the ſame. But 
there was a Precedent above 30 years ago in this court, K. 
v. Dale, where no property was deveſted by the diſtreſs, 
and the goods were in the landlord's hands only by way of 
pledge; which is in point: and no objection can be 
made, that the court did not grant an attachment there; 
for it was through miſtake. The court does not proceed 
by rigour : and it happened to us this very term, where 
we did not grant an attachment upon the ſame ground. 
This plea therefore cannot be ſupported without overturn- 
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ing principles of law unqueſtionably eſtabliſhed, and with- 


out contradicting the opinion of the court in K. v. Dale. 
Judgment ought therefore to be for the King, 


Nite: In 1753, a writ of error returnable into the 
Exchequer Chamber having iſſued upon this judg- 
ment, pending which defendant died, whereby the 
writ abated: Lord Chancellor and the two Chief 
Tuſtices were of opinion, that the new writ could 
not be properly to the Exchequer Chamber ; becauſe 
the record did not reſide with them ; and the words 
of the writ are, record. quod coram vobis reſidet; for 
only a tranſcript ef the record is ſent into the 
Exchequer Chamber, and the record itſelf remains 
in the court of Exchequer : but the court made a 
rule for a remittitur to be entered on the record to- 
gether with a ſuggeſtion of the death. 
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Earl of Darby verſus Duke of Athol, June 6th, 
1751. 


Lox CHANCELLOR. 


If a peer plaintiff gives a rule for examining witneſſes, 
defendant may proceed to examine without fear of breach 
of privilege. So if a peer brings an action at law, it is no 
breach to bring a bill for injunction. 


Legal verſus Miller, June 10, 1750. 
At the Rolls. 


A GREEMENT in writing for taking a houſe at 

321. per annum; and part of the agreement was, that 
the owner ſhould put the houſe in repair : it was afterward 
diſcovered not to be worth while barely to repair the houſe, 
but better to pull it down ; and therefore without alteration 
of the written agreement at all the houſe was pulled down 
by conſent of the tenant, appriſed of the great expence it 
would be to the landlord ; and therfore an agreement was 
by parol only on his part to add 8/7 per: annum, to the 32/. 
which he was only to give, in caſe it was repaired. The 
tenant brought a bill tor ſpecific performance to have his 
leaſe on the foot of the written agreement to pay only the 
32/. rent. The defendant by his anſwer ſet up the parol 
agreement. | 


Sir Jobn Strange. 


Such evidence is frequently ſuffered to be read, eſpeci- 
ally to rebut ſuch an equity as now infiſted on by the hill ;® 
as where the agreement is in part carried into execution, 
parol evidence is allowed to prove that; or where it is a 
hard agreement; + and the court may thereupon decree 


againſt the written agreement; as in 1 Ver. 240. and the 


ſingle queſtion being here, whether the court ſhould decree 
a ſpecific performance of the agreement, the plaintiff in- 
fiſts upon, and being ſatisfied from the parol evidence that 
it ſhould not, the court muſt diſmiſs the bill. 


# 2 Vol. 457- 


+ Parol evidence of the Attorney admitted to prove a party ta a 
ſeulement, had notice of a prior incumbrance. 1 Brown, 341. 


Far 
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For plaintiff it was then inſiſted, the court ſhould not 
diſmiſs the bill, but on the general relief prayed, ſhould 
make a decree now according to the agreement defendant 
ſet up, though no croſs bill for that; which had been of- 
ten done upon defendant's own ſubmiſſion. 


Againſt this it was faid, the court never made ſuch a 
decree on the general relief, where it was inconſiſtent with 
the particular relief prayed : though it has been done where 
not inconſiſtent. 


Sir Jobn Strange. 


I am ſtill of the ſame opinion, and that the hill ſhould 
be diſmiſſed with coſts ; for that would be very hard up- 
on a defendant, if a plaintiff ſhould unconicientiouſly, 
bring him into a court of equity, when defendant ſhould 
inſiſt on an agreement different from that the plaintiff ſets ( 300) 
up, and the plaintiff ſhould reply to his anſwer, and inſiſt 
on his former demand, and go into a long proof; and af- 
terward, finding he cannot have the decree prayed by his 
bill, ſhould reſort to that, which defendant ſets up, and 
inſiſt on a decree for it. 


Fawcet verſus Lowther, Jure 15, 1751. Caſe 100. 


WO iſſues had been directed; the firſt to try, whee 
ther by cuſtom, from the time whereot the memory 
of man was not to the contrary, within the manor of R. 
the tenants of the tenant right eſtates within the manor, - 
have not uſed to mortgage ſuch eſtates by deed on condi- 
tion to be void, if the mortgage-money is paid within three | 
years from the time of making the mortgage or any leſſer | 
time, and the mortgagees have right to preſent ſuch mort- 
zage-deeds, and to be admitted thereon at the next court 
of the manor, held after breach of the condition, paying 
a fine to the lord ? The ſecond ifſue was, whether by the 
cuſtom of the manor on ſuch mortgage made, and mort- 
gagor's dying without iffue of his body lawfully begotten, 
and without having aliened the equity of redemption by 
any diſpoſition purſuant to the cuſtom of the manor ; the 
id of the manor became intitled to the equity of redemp- 
tion of ſuch mortgage? With a direction that if the de- 
tendants Copeland and his wife, who claimed the redemp- 
tion as collateral heir of the mortgagor, ſhould fign the re- 
Lilter's book, and conſented to give up their claim wit 
right 
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right of redemption of the mortgaged premiſes, they ſhould 
go to trial on the firſt iſſue only. 


A motion had been made 11 July, 1750, to vary the 
ſenſe of theſe iſſues 3 which Lord Chancellor refuſed, as the 
cauſe muſt be reheard for that. It being at the ſame time 
inſiſted for the mortgagee that he is not to wait, until the 
queſtion of the equity of redemption is determined ; for 
that in ſeveral inſtances the court has directed the defend- 
ants to make the redemption among them, and an aſſign- 
ment to the ſenior fix clerk. Lord Chancellor ſaid, a calc 
of that kind ſeldom aroſe, and if a mortgage was of an eſ- 
tate ſo circumſtancedas this, it cannot be helped. 


On a rehearing, objections were now made as to both 
iſſues. Firſt, that the cuſtom ſet up by the firſt iſſue on 
part of the plaintiff is unreaſonable, and not good in point 
ot law, and therefore ſhould not be ſent to be tried, being 
contrary to the general cuſtom of the manor, and to an in- 
denture 22 Eliz. which lays down rules for all alienations, 
that they are to be preſented at the next court; that a mort» 
gage is an alienation though on a condition ſubſequent to 
defeat the eſtate, and therefore within that rule; and this 
indenture intended to ſettle all diſputes and cuſtoms of the 
manor, It is unreaſonable in itſelf, and could not have a 
good commencement, becauſe fo highly prejudicial to the 
intereſt of the Lord, as he will thereby loſe his fine on all 
theſe alienations. This differs from the caſe of copyholds ; 
becauſe ſurrenderee mult come, and have it preſented at the 
next court: here they need not come under three courts. 
It is a great inconvenience alſo to the tenant, as it will be 
liable to frauds ; for a mortgage may be made not preſent- 
ed in three years, in mean time mortgagor or tenant may 
have made an abſolute conveyance, vendee may have come 
and have his preſented, and over-reach him. The next 
and ſtrongeſt ohjection to ſhew this cuſtom void is, that 
this differs from molt caſes, not only of copyholds but of 
tenant right eſtates ; for here it is ſo reſtrained, that it mult 
deſcend to his iſſue, cannot to the collateral heir, and ſhall 
for want of iſſue eſcheat to the Lord unleſs an alienation 15 
made: whereas by this means the Lord cannot know his 
tenant. The mortgagor remains tenant on the records of 
the manor ; the mortgagee for three years has a convey- 
ance, may come at the end of three years, have it pre- 
ſented, and be admitted ; and that after death of the ten- 
ant without iſſue, as plaintiff inſiſts; which will prevent 


the Lord of his eſcheat. As a further aggravation of _ 
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it is a military tenure, and the Lord muſt know his tenant ; 
otherwiſe he cannot know whom to call upon for pertor- 

mance of ſervices, nor make a forfeiture for want of per- 
formance. But ſuppoſing it may be good in point of law, 

and not void for unreaſonableneſs, there is not ſufficiene 

proof of ſuch a cuſtom, and therefore no iſſue to try it.— 

As to the laſt iſſue, it is not proper to direct it to be tried 

at all. Whether there can be an eſcheat of an equity of 
redemption, was never yet indeed determined; but it muſt 

be now taken, that there may: and ſo of a truſt, which 

was alſo never ſo determined, but it muſt now be taken in 

the ſame way: or elſe there would be an end of eſcheats, 

becauſe moſt of the land in England is now, and all will 

ſoon be, in truſt, it anſwering the purpoſes of families, 

avoids better the fatality of flips in conveyances, and this 

court will confider the owner of an equitable in the fame 

light as owner of the legal eſtate; there being an exact 
conformity between the courts, governing by ſame rules, 

ſave in one ſingle inſtance, that there is no tenancy in 

dower of a truſt, which was an opinion conceived, be- 

fore it was conſidered, and is never mentioned without 

the courts ſaying, that was without being attended to : 

and Your Lordſhip held in Caſborn v. Inglis, that there 1,1... 
ſhould be tenant by curteſy, either of a truſt or equity Vac. 1937. 
ot redemption, notwithſtanding the old authorities. — cited ante 
This is a mere queſtion of equity, whether equity ſhall — = 
follow the law as to eſcheat; and cannot then be a queſ- bank 
tion of fact. It is juſt ſuch a queſtion, as aroſe lately 

in Burgeſs v. Wheat, between the crown, and juſtice 

Page a truſtee, whether he or his deviſee ſhould have it to 
himſelf, or be conſidered as a mere conduit-pipe ? But it (392) 
was never determined. | | 


Lotkd CHANCELLOR. 


The court is not bound to ſend a cuſtom to he tried, 
which on the face is clearly void in point of law : if doubt- 
ful, that is no reaſon why it ſhould not be tried. This Cuſtom or 
rule holds in all courts of equity; as in the Zxcbegquer if aq” 
1 Modus inſiſted on in the anſwer appears clearly void in 2 
law, that court will not ſend it to be tried. No authority trial. 
1s cited to prove, that this is void in law. It is plain, the 
indenture does not com priſe all the cuſtoms of the manor ; 
and as a mortgage is different from an abſolute alienati- 
on, there is nothing abſurd in it; for why may there not 
a diſtint cuſtom concerning mortgages from that con- 
ccrning abſolute atienations ? This is abſtracted from 
| - "= 
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the proof. As to the Lord's prejudice, the Lord is inti. 
tled to be paid his fine, when by the cuſtom the tenant is 
obliged to come to be admitted; and in that reſpeR it is 
not different from the caſe of mortgages of copyholds, 
which are conſtantly done in that manner; conditional ſur. 
renders are made, and if that ſurrender is not preſented, 
the general cuſtom of the manor is, the ſurrender becomes 
void, and a new ſurrender taken, the eſtate does not be. 
come void. The Lord has not the fine on theſe mortgag- 
ed tenements; it was intended only to be a pledge; and it 
1s unreafonable, he ſhould pay a fine. The fines in this 


' manor are indeed low: but ſo it is in ſome copyhold 


manors, Which differ much as to what theſe fines are: but 
that will not differ the right. It is true as to the general 
cuſtom of copyholds, ſurrenderee muſt come, and have 
it preſented at the next court: & but there are ſeveral copy- 
holds where the tenant need not come under three courts ; 
Coke on copybold. As to the fraud by over-reaching, I do 
not know, that it would have that conſequence objected; 
but the ſame thing may happen in thoſe copyhold manors, 
yet the law does not therefore call that cuſtom void. As 
to the ſtrongeſt objection, that this will prevent the Lord's 
eſcheat, it cannot eſcheat by death of mortgagee without 
Tue, becauſe he was never admitted tenant to the Lord; 
nor by death of the tenant without iflue, for notwithſtand- 
ing that, the mortgagee may come and be admitted af- 
terward. This differs it to be ſure from ſome caſes of co- 
pyholds or tenant right eſtates ; but ſtill it is only in a 
greater degree : for the ſame thing may happen in all co- 
pyhold manors, where theſe mortgage-ſurrenders are 
made ; for the tenant Y/ die and without heir; which 
is poſſible, though not ſo likely to happen as a man's dy- 
ing without iſſue ; but it may happen. Then there is 
an eſcheat to the Lord ; that is, it muſt be by death 
without heir of the mortgagor, who remains tenants 
ſtill : but notwithſtanding that, the ſurrender may be 
preſented at the third court, though that is after death of 
the tenant without heir. Surrenderee has a right to be 
admitted ; the death of a ſurrenderer in mean time mak- 
ing no difference, as has been held. The preſent caſe then 
differs not from that but in degree and in point of value; 
becauſe the poſſibility of dying without iſſue is much xteat- 
er than that of dying without heir generally: but ſtill it 
is not of a different nature. The reſult of this is only, that 
it is prejudicial to or diminiſhes the Lord's caſualty or pro- 


* By ſpecial cuſtom of a manor, it may be preſented at any 
ſubſequent court. Poſt, 602, : bt 
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Ft as to eſcheat : but that will not make it a void cuſtom. 
There are ſeveral cuſtoms diminiſhing the value of the 
Lord's eſtate, which notwithſtanding may have a good 
original. Though a cuſtom for a copyhold forlife to com- 
mit waſte would not be good; yet for a copyholder in fee 
to do ſo ie is good; though much more diminiſhing the 
Lord's eſtate; and much more unaccountable, how ſuch 
a cuſtom ſhould grow up, than this. Cuſtoms are ſup- 
poſed to take their riſe by grant or agreement. It might 
be a good foundation originally for an agreement between 
the Lord and tenants, that though the tenants are bound to 
preſent an abſolute conveyance at the next court, yet as to 
mortgages, where the eſtate is only a pledge, they are not 
bound to preſent till the third court. Till ſuch convey- 
ance is preſented, and. grantee and mortgagee admitted, 
grantor and mortgagor remain tenants. But it is a new 
doctrine to me, that this is a military tenure by knight ſer- 
dice, eſcuage, or the like. It does not appear, that one in- 
cident of a military tenure belongs to this eſtate, neither 
wardſhip, marriage, or relief. It is then an eſtate grown 
up by cuſtom, and originally a baſe tenure grown up like 
copy holds. They took their riſe from defence of the borders: 
but are not military tenures: nor 1s it ſhewn that there 
are military ſervices, for non- performance of which the 
tenant is to forfeit his eſtate. So far therefore as appears, 
the mortgagor remaining tenant till the mortgage-deed 1s 
prelented, and admittance on it ; it anſwers all the purpoſes 
except as to the quantum of the value of this caſuaity by 
eſcheat, as it may riſe ſeldomer ; conſequently I cannot be 
of opinion, that this cuſtom muſt be taken on the face of 
it to be void in point of law. 


If ſo then, it brings it to the queſtion of fact. The in- 
ſtances read on both ſides out of the hooks of the manor are 
very dark in general; but however there is very ſtrong proof 
made of this cuſtom hy parol; which, I do not fay, is con- 
cluſive . but it is fit for the conſideration of a jury. 


But as to the next iſſue, which is only between the Lord 
and the collateral heir of mortgagor, Capeland and his 
wife, I think, the order ought to be varied. They did not 
much inſiſt on this right of redemption 3 but not ſigning 
the regiſter, it is to be conſidered, whether that part of the 
direction is now to ſtand. This is not proper to be tried 
by a jury; being a mere equity of redemption, on which 
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the cuſtom certainly cannot operate. But an equity of re- on will fol- 
demption will follow the cuſtom as to the legal eflate ; as log the 
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to the le- it does Burrough Engliſh lands; which if mort ; the 


—_— equity of redemption will deſcend to the youngeſt ſon, to 


whether whom the lands will deſcend : ſo in mortgage of gavelkind, 

the general the equity of redemption will deſcend to all: but that is not 

138 proper to be tried: whether that la v, which it follows, be 

hw of the the general law of the land or /ex /oci, it is the ſame thing.“ 

place. But then a queſtion will ariſe, whether there can be an 

_ r eſcheat of this equity of redemption to the Lord; which 

equit of has never yet been determined that there can: nor ſhall 

redempti- (I determine it now. Neither has the queſtion, whether 

on . here can be an eſchcat of a truſt, been determined. 

wa Though it isa conſiderable argument, that otherwiſe there 

ill be an end of eſcheats, becauſe all the lands in England 

will be ſoon in truſt, yet that is contrary to the old doctrine. 

Detrauding the Lords of c{cheats was one of the miſchiefs 

— recited in the ſtatute of uſes. The collateral heir cannot 
neral v. . . . . . 

ds. claim the equity of redemption, if he could not claim the 

Hard. 402. legal eſtate. If then the lands can deſcend only to the 

lineal heir, it may bea queſtion between the Lord and the 

plaintiff, the mortgagee, whether the Lord has a right to 

call on him to redeem his mortgage on the foot of the eſ- 

cheat of that equity of redemption in him, which originally 

was in his tenant? That will remain to be conſidered after 

trial on part of the equity reſerved. It is contrary to the law 

before the ſtatute of uſcs, when uſes were mere truſts. But 

I give no opinion upon that; for if found one way, there 


will be no occaſion to determine it. 


The ſecond iſſue therefore muſt be left out: but as to the 
firſt iſſue, the directions mult ſtand, and the decree be 
afſirmed. 


I will not on a direction to try a general cuſtom inſert 
every circumſtance attending every particular caſe, as the 
preſent caſe; for that would entangle the general cuſtom. 


Caſe 1ol.. Ramſden verſus Hylton, June 17, 1781. 
Hylton verſus Biſcoe, & e con. 


ED RY HYLTON, appearing to have been an in- 
* cumbered, or rather a man, weak intended in 1688 
to diveſt himſelf of his eſtate, and make a ſettlement of it 
on his ſon Jebn, reſerving proviſions to himſelf, his wife, 


#* Widow not dowable of an equity ef redemption. 1 Brown, 346. 


and 
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and daughters. They reduced this into execution in 1688; 
by which the eſtate of the family was conveyed on truſt 
to raiſe ſeveral ſums, with a proviſo that as ſoon as Jobn 
ſhould marry, or pay his ſiſters thoſe ſums, the truſtees 
ſhould convey the eſtate to Fobn and his heirs. There 
were {till ſome diſputes in the family; but in 1693 Jobn 
married the daughter of Sir Richard Muſgrave, and in 
1694 made a ſettlement of his eſtate on this recital : that 
whereas he had intermatried as aforeſaid, and whereas Sir 
Richard Muſgrave and Doretby Madiſon, bis wite's grand- 
mother, in conſideration of the ſaid marriage, and the co- 
venants, grants, and agreements aftermentioned, had paid, 
agreed; and ſecured to pay, to bu 2000/. for and upon 
the marriage-portion of his ſaid wife, John covenants to 
convey this eſtate by fines or recoveries to certain uſes ; 
and covenants, that till the fines were levied he and his 
heirs ſhould ſtand ſeiſed to thoſe uſes. The uſes were to 
himſelf for life; remainder as to part to his wife in part of 
her jointure; remainder to the firſt, &c. ſon of the mar- 
riage in tail-mail; and afterward remainder to truſtees 
for ninety- nine years in default of iſſue-male, on truſt that 
if there was no iſſue- male, and two or more daughters of 
the marriage, to raiſe 8000. for their pottions to be paid at 
twenty-one or marriage. 


He died in 1707, leaving by this marriage fix children, 
two ſons Richard and Fobn, and four daughters, all then 
very young. His widow died in 1709. Nicbard came 
hrſt into poſſeſſion of the eſtate, and acted as owner of it, 
making mortgages, c. Upon his death his brother 7ebn 
came into poſſeſſion, and acted in ſame manner. 


It did not appear that this ſettlement or article was diſ- 
covered or known in the family till after death of 7aba the 
on, when it was found among the papers left by the grand- 
mother of theſe four ladies in the hands of her repreſenta- 
tives. But after theſe fiſters came of age, there were tranſ- 
actions hetween them and their brother John. Mrs. Bi/- 
che, one of the four, coming of age in 1727, an indenture 
was in 1728 entered into between her and her faid 
brother; which recited, that he was indebted to his 
hiter in a bond of 2000/. to ſecure payment of 1000/. 
with intereſt; and made a mortgage of part of the 


ſettled eſtate by way of ſecurity for payment of it, with 
2 covenant that he was ſeiſed in fee ; then came a clauſe, 
that in conſideration of that ſhe releaſes to Jobn, his heirs, 
executors, and adminiſtrators, all actions, cauſes of action, 
Aa 
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ſums, portions, legacies, claims and demands for and hy 
reaſon of the will of their mother, or of Jobn's having tak- 
en adminiſtration to his brother Richard, or for his brother's 
or father's perſonal eſtate, or by leaſes for lives or years of 
the collieries of his father, or for and by reaſon of any 
other matter and thing except the recited bond in this 
releaſe. 


Jebn Hylton died without iſſue- male. 


Three bills were now broußht. The firſt by ereditors, 
the ſecond by Sir Richard Hylton, deviſee of the real eſtate 
of the late Jan Hylton, ſubject to his debts and incumbran- 
ces, to eſtabliſh the will and have the truſts performed; and 
a particular part of the rehef prayed was againſt this ſettle- 
ment, which was now diſcovered, and infiſted on by Biſcee 
and his wife, to have that ſet aſide and delivered up. The 
third bill by Biſcoe and his wife to have the benefit of that 
ſettlement in 1694, as far as it related to the truſt-term of 
ninety-nine years for raiſing 8000/. for daughters in de- 
fault of iſſue- male; a fourth part of which ſum was claimed 
by her, as one of the four daughters of the maker of that 
ſettlement, in the event, that happened, of the iſſue · male 
of her father and brothers having failed ; and alſo to have a 
ſatisfaction for two ſums, one of 1000/. under the mort- 
gage in 1728, and 1000/. legacy under the will of Jahn 
Hylton. 


n 5 
Azainſt the performance of the truſt of this ſettlement or 
articles ſeveral objcEtions were made. | 


Firſt, that it was made after marriage, and muſt therefore 
be conſidered as voluntary. Though it muſt be admitted, 
that if a marriage is had, and a ſettlement afterward made, 
though no articles before, and a portion is paid, the por- 
tion ſo advanced, paid, or agreed to be paid at that time, 
will make it equal to a ſettlement before marriage and a co- 
venant for valuable conſideration: yet this cannot be ſo be- 
cauſe of recital of this ſettlement, which is of a very par- 
ticular kind; from which it muſt be inferred, that 
was agreed to be paid at the time of the marriage not rela- 
tive to any ſettlement to be made; to that the party was in- 
titled ro the portion, whether a ſettlement was made or not, 
and therefore voluntary on his part. | 


Next, the portion was not paid, or ſecured to be paid, 
nor any indoriement on the deed. 


Next, | 
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Next, it all reſts in articles and covenant, therefore 
dught not under all the circumſtances to be carried into ex- 
ccution. It is diſcretionary in a court of equity, whether 
they will carry articles into execution; which will not be 
done after a great length of time, nor ſo far as to incur a 
great hardſhip or prejudice to either fide 3 therefore if 
there cannot be a remedy at law, to which they muſt be 
left, there is no ground for _ to interpole ; for there 
is a great difference between the bills to ſet aſide rights or 
to carry them into execution. There are caſes where the 
court will not relieve againſt a deed, when at the ſame 
time they will not upon a bill carry it into execution. On 
a contract for a releaſe of a houſe for a coffee-houſe it was 
found, that a ohimney could not he made convenient 
for a coffee-houſe : on a bill to compel performance, Lord 
Talbot refuſed it, merely becauſe the tenant would be oblig- 
ed to take it for that purpoſe he did not want. In Faine v. 
Brown, 12 Dec. laſt; a man was intitled to a ſmall eſtate 
under his father's will, given on condition that if he ſhould 
ſell it in twenty-five years, half the purchaſe-money 


ſhould go to the brother: he agreed in writing to ſell it; 


and afterward refuſed to carry it into execution, pretend- 
ing to have been intoxicated with liquor at the time. A 
bill was brought to compel it. Your Lordſhip ſaid, that 
without the other cireumſtance, that hardſhip alone of 
loſing half the purchaſe- money, if carried into execution, 
was ſufficient to determine the diſcretion of the court not 
to interfere, but leave them to law. So in the caſe of 
Oriel College on a bill to have the benefit of deducting 
land-tax, the court relieved as to the future land- tax, but 
not as to the paſt. It is inconvenient to have this now 
trumped up; and ſeveral circumſtances of weight in theſe 
= of — concur againſt an execution, as length of 
ime, C4 


The acts of the family ſhew; this ſettlement was waved 
or laid aſide, and given up. They claim under a term in 
remainder atter eſtates tail, which might have been barred 
by Jobn, who was tenant in tail. 


Mrs. Biſcoe has releaſed any demand ſhe could have. 
«bn thought it reaſonable, that ſhe ſhould have no further 
demand on him and his eſtate : ſo did ſhe think, and on 
that releaſed. Then the uity is, that ſhe did not at the 
time know of this . The ſole ground, where a, 
court of equity relieves on the want of knowledge is, 
where the parties are drawn in to do ſomething they would 
Aa 2 not 
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not do if known: but a reaſonable woman muſt have 
done what ſhe did, if ſhe had known it. The 1000. un- 
der the mortgage deed in 1728 was intended as a provifion 
by John for his ſiſter, who had then no proviſion ; then it 
was in part voluntary by him; and ſhe ought not to ſet 
up this demand againſt his eſtate, and at the ſame time 
claim a proviſion from his bounty, which he would not 


have made, if he had known this; ſo that he was under a 


miſtake as well as ſhe. 


Lord CHANCELLOR. 


As to the creditors hill, the relief is plain; and the di- 
rections of courſe, ſo as to part of the ſecond bill; but the 
queſtion ariſes on the relief prayed againſt the ſettlement. 
As to that I am in the firſt place of opinion clearly, that 
the praying to be relieved againſt that ſettlement in a court 
of equity 1s one of the moſt extraordinary demands ever 
ſet up in a court of equity ; for whatever becomes of that 
demand, there is no colour to bring a bill here to be re- 
lieved againſt it, and to have the ſettlement delivered 


- up to be cancelled; for there. is no fraud or impoſition 


to impeach it. The only queſtion therefore that can 
ariſe as to that, muſt atiſe on the third bill; and, 
whether there are not ſufficient circumſtances by way ot 
defence to that demand, is the true queſtion, and not by 
way of relief by ſetting it aſide. The ſecond bill there- 
fore, fo far as it ſeeks that relief, muſt be diſmiſſed; 
which brings it to the proper queſtion on the bill by Biſcoe, 
whether there is ſufficient ground in this court to relieve 
thereon, and to decree the 2000). and intereſt, or whether 
the ſeveral ohjections made are not ſuſſicient to prevent a 
court of equity from interpoſing to have it raiſed ? The 
ſettlement by Henry the grand-father was to truſtees and 


their heirs ; ſo that the legal eſtate was in them; and the 


effect of that ſettlement was to create a truſt of the eſtate 
f-r his ſon ſubje& to thoſe incumbrances on it; ſo that ke 
was the owner in equity. The family was not quite at 
peace ; but the proceedings thereupon are not material. 
It Jobn the father had had the Tegal eſtate, the deed in 
1694 would have paſſed it; therefore it does not reſt barely 
in covenant. It is true, he had but an equity ; but if he 
had the legal eſtate, the covenant to ſtand [tiled in the 
mean time would have had its operation in point of law. 
There was nothing for the daughters, if there was iſſue- 
* male of the marriage. It does not appear this ſettlement 


or article (however it is called) was known in the * 
ä | mi- 
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mily. I am unwilling to ſuggeſt it; but I do not know * 
but there is ſome reaſon to ſuſpect that Jobn Hy/ton knew 

of it, the words of his will looking like it: but whether or 
no is not material. It was atterwards difcovered in the 
proper hands to find it in; and M s. Eiſcee now inſiſts on 
her ſhare under it, viz. 2000/. to which ſeveral objections 
are made: and indeed I have hardly ſeen ſo much litigation 

in a cauſe on a point of this kind, where fo little ground 
appears from it. 


As to the firſt objection, this ſettlement was made after Sett!e- 
marriage : but there are many ſettlements and articles af- ment after 
ter marriage, ® which have been on good conſideration fee, 
decreed to he performed in this court, and after a length paid. equal 
of time. But it is farther ſaid to be voluntary ; for though to one be- 
it is rightly admitted, that if a portion is paid, it will — and 
nake it equal to a ſettlement before rp yot- 2:00 iis 
ſaid this cannot be ſo : but-the words of the ſettlement do tiou. 
not import that, on which this objection is founded ; for | 
it is alſo in conſideration of the covenants, grants, and agree- | 
ments aftermentioned ; and if they had agreed before mar- | 
riaze in that manner, that would have connected one 
with the other, and made a good conſideration : ſo that it | 
appears a ſettlement made for conſideration agreed on be- ( 309) 
tween the parties at that time. | 


As to the next objection, it is not in every caſe, that, Iſue ae | 
ſuppoſing the portion is not paid, the iſſue of the marriage 2 
ſnall not have the benefit of the uſ:s of the ſettlement or parties, | 
articles; becauſe the iſſue of the marriage take from and may 
both parties; and whether they perform their agreement — — 
N a : t of the 
among themſelves, may he immaterial to the iſſue; ,qQ 
and ſeveral decrees have paſſed on that foundation, they though the 
being purchaſers under both, and conſequently both are portion not 
obliged to perform. But there is no occaſion to enter in- paid. 
totnat ; for I am ſatisfied, the portion was paid; and 1 
wonder, they have made ſo much proof of it at this diſtance 


of time; and then it appears to be for valuable conſide- 
ration. 


As to its reſting in covenant and articles, it is partly fo; 
but it alſo amounts to a ſettlement of the equitable eſtate, 
he had, by that covenant to ſtand ſeized in the mean time. 
But ſuppoſing it reſted in articles, there are ſeveral in- 
ſtances of articles on marriage never carried into execution 


Prec. Chan. 101, 425, 2 Atk. 479. Ante 18. 
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by an actual ſettlement, yet notwithſtanding as againſt 
thoſe parties and the family, thoſe articles are decreed to 
he carried into execution, though not perhaps againſt 
purchaſers. It often happens, that they never call tor an 
actual ſettlement of thoſe articles : yet are they conſidered 
as ſuch, and many decrees are made on that foundation, 
As to the length of time, it is no objection in this caſe at 
all ; for it muſt not be computed from the date of the ar- 
ticles, which was long ago, but from the event that hap- 
pened. If theſe ladies knew of the ſettlement, they had 
no right to this demand till failure of iſſue male, which 
was but lately. Suppoſing Richard or Febn had left iſſue 
male, and made all thoſe conveyances and ſettlements, 
and incurred all thoſe debts ; that iſſue male would have a 
right to have carried theſe articles into execution for their 
benefit, and to have a decree for it, notwithſtanding the 
behaviour of Richard or Jahn, not as againſt the mortga- 
gees and incumbrancers without notice, but as againſt 
volunteers under John, or as his general creditors merely. 
If then the iſſue male would unqueſtionably have this right, 
there is the ſame reaſon, the daughters ſhould have the 
tame benefit. 


As to the waver, I do not underſtand the motion upon 
which it is argued ; for there is no perſon having a right 
to wave or giye up the benefit of this ſettlement. 


As to their claiming under a term in remainder- after 
eſtates tail, that is an objection now againſt raiſing this 
money, that has * — in ſeveral caſes, particularly in 
Goring v. Naſb; in which were both theſe circumſtances; 
a power of revocatiqn in the'father ; and next the remain- 
der, under which Lady Goring's claim, was a remainder 
after an eſtate tail in her brother; and theſe objections 
were made; notwithſtanding which I was of opinion, that 
demand muſt prevail, and ſhe had a decree accordingly. 
I took notice in that caſe, that the ſame objection was made 
in Vernon v. Vernon; for there the party claimed after a 
remainder in tail, and if the lands had been purchaſed, 
and a ſettlement made during the life of Thomas Vernon, 
he would be tenant in tail, and might have barred the re- 
mainder : but not having done it, nor any act of his im- 
porting an intent to do it, the Houſe of Lords and Lord 
King held, it ought to prevail; and ] was of that opinion: 
and beſide the eſtate tail being in the brother, there was a 
power of revocation in the tather, which he might have 


executed, if he thought fit, and never did: and * 
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the tree falls, it muſt lie: if pcople will not take the ad- 
vantage, it cannot be helped. | 


The ſtrongeſt and moſt material objection is the releaſe ; 
hut I am of opinion, it would not be conſtrued as a re- 
{caſe of this demand, either in pu of law, or in a court 
of equity. Firſt, it is certain, that if a releaſe is given on 
2 particular conſideration recited, notwithſtanding that 
the rel-aſe concludes with general words, yet the law, 
in order to prevent ſuch ſurpriſe, will conſtrue it to relate 
to the particular matter recited , which was under the 
contemplation of the parties, and intended to be releaſed. 
The particular point in conſideration was not relative to 
this eſtate, but what they could have againſt him as repre- 
ſentative to his mother, brother, or father's perſonal eſtate, 
to which the words are particularly confined. But there 
is no occaſion to rely on the law jor this; for it is clear, 
that it would not in a court of equity, it being admitted 


General 
releaſe re- 
lates to the 
particular 
recital. 


on all hands, and it muſt be ſo taken, that this ſettlement - 


was unknown to all the parties: nor did the daughters 
know of this contingent proviſion, beſide which they had 
no other proviſion out of this eſtate ; and all they could 
be intitled to muſt ariſe out of the perſonal eſtate of their 
father or other relations. It is impoſſible then to imply 
within the general releaſe that which neither party could 
have under conſideration, and which it is admitted neither 
fide knew of; and as this releaſe cannot have its effect to 
bar this demand, ſo it cannot be ſet up againſt them in a 
court of equity. The my remaining coniid-ration is, 
whether Mrs. Biſcge can claim this 2060/7. part of the 
8000/. and intereſt, and alſo the 1000/. under this deed 
in 17283 for it is admitted, ſhe cannot claim the 1000/. 
under the will of her brother e. if ſhe has this 2000/7. 
I am a little ſuſpicious, that Fobn, when he made that will, 
had this in view. There is no ground for what is inſiſted 
on as a reaſon why ſhe ſhould not have both, The de- 
mands, this was intended a ſatisfaction for, were any 
claim out of the eſtate of the mother, brother, and - 
lonal eſtate of the father; and there is no ground — 
hence to ſay, the releaſe ſhould be opened, and account 
to be taken of what theſe demands were, It does not ap- 
pear much moved from the bounty of Jabn, but rather 
the contrary, conſidering what ſhe was intitled to under 
the will of her mother out of her aſſets, Sc. To what 
purpoſe then ſhould I ſend it to an inquiry, when it is 


# Vol. 507. 


impoſſible 
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impoſſible now to take the account of what was due from 
the brother to his ſiſter at the time of entering into this 
deed? Join is dead; and it does not appear what of the 
eſtate of the father, irother, Sc. came to his hands, and 
| how much Mrs. Biſcoe was intitled to out of it. The re- 
ſult then is, that they ſtated and adjuſted this as the ſum 
that was due from him at that time; what he gave to his 
ſiſters was not by way of bounty, but ſatisfaction of the 
ſums due to them; for he made the like deeds to the 
other ſiſters ; ſo that the ſaying, a reaſonable woman muſt 
have done the ſame, i is making a ſuppoſition, that concludes 
neither way; for a reaſonable man would not have aſked 
that. If he had been told of this at that time, he would 
probably have ſaid, that he might ſuffer a recovery, or, if 
he did not, it was no great matter, let them have it. He 
never did ſuffer a recovery, = 


Conſequently I muſt make a decree for the raiſing and 
paying the 2000]. with intereſt at 4 per cent. and alſo for 
the 1000/. under the deed of 1728: and | in 8 caſe of this 
kind, where the incumbrances ſo nearly exhauſt the whole, 
1 vill decree an immediate ſale without waiting for the ac- 
count. But let it ſtand over to ſee, if the mortgagees con- 
ſent toan immediate ſale, 


Note : Leighton v. Leighton was cited; where an old 
intail was created in the reign of H. 8. The 
family had acted as abſolute owners in fee; and 
there had been an inquiſition finding, that ſeveral 
of the anceſtors were ſeiſed in fee: yet it under- 
went a long litigation, whether à recovery could 
be preſumed from the length of time : and after 
ſeven trials at leaſt, and on proof of the fines being 
burned, it was preſumed by the jury, that a fine 
was levied ; but not ſufficient to do ſo from their 
aQing as owners. 7 


Leigh 


in the Time of Lord Chancellor Har DwIckxk. 
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Leigh verſus Thomas, June 19, 1751. Caſe102. 


Maſter of the Ralls for Lord Chancellor. 

ILL for account of prize-money *, and to have two 

ſhares paid to two plaintiffs as agents; which, they 
fad, they were intitled to under the general articles, on 
which the cruiſe was ſet on foot; for that, though there Demurrer 
was no proviſion at all therein for any appropriation of = A >a 
ſhares to perſons afterward appointed agents, yet it was lowed. 
ſaid in general in the articles, that the crew ſhould have 
liberty to appoint two agents; the two plaintiffs were ap- fine 
pointed agents by a ſubſequent deed and agreement ſigned 2 
by ſixty- four out of eighty, the number of the whole crew. two to be 
They brought this bill therefore, not in behalf of the whole 0h r 
crew, but of themſelves (who were two of the number) account 


and of the ſaid ſixty-four. | he ron 


Demurrer for not making the whole crew parties. 3 

Againſt the demurrer. There are ſeveral caſes, where on 
account of the number it is impoſſible, where it will be 
ſufficient, though all the perſons intereſted are not made 
parties; as in the caſe of voluntary ſocieties, as the bub- 
bles in 1920 ; of the commoners of Tunbridge Wells, of 
rights of a fiſhery; of tenant rights in the North; in 
which one alone may bring a bill; ſo where lands are 
directed to be ſold for payment of debts, though there are 
ſeveral creditors, one may bring a bill in behalf of himſelf 
and the reſt, and they are ordered to come in under the 
decree ; ſo of legatees, though but a few, one alone may 
bring a bill; and in ſeveral other caſes, the court allowing 
It from neceſſity. Here they may come in under the de- 
cree tor account. 18 | 


Sir John Strange. 


The ſubſequent agreement cannot be conſidered as 
binding on all the crew in general; for they have till a 
right to ſay, though ſome particular perſons on any foun- 
Cation, as generoſity, &c. had agreed to give the plaintiffs 


* 1 Vol. 161. 3 Wms. 311. 1 Atk. 290, Nelf. 93. 1 Eq. 
that 


Ab. 72. 2 Eq. Ab. 165. 
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that particular benefit of having two ſhares on their own 
account, that not being in the general articles ſubſcribec, 
they could not be bound thereby; it is impoſſible there- 
fore to have this account taken without bringing before the 
court, the reſt of the ſailors not ſigning that agreement, 
If made plaintiffs, they could not be warranted to do that 
without their conſent : then they cannot be added as de- 
fendants after the decree, to litigate the particular right ſet 
up by the plaintiffs as they would, if made defendants in 
the original ſuit, So that this bill being only by the two 
agents in their own names claiming a particular proviſion for 
themſelves, which they are not intitled to under the gene- 
ral articles, but derived from particular people only, the 
demurrer is proper. As to the other queſtion of the bill 
being on behalt of the ſixty-four there mentioned, it is of 
the firſt impreſſion; being by agents who have no autho- 
rity to ſue, at leaſt in their own name, as they come into 
this court, if they had authority to ſue, they muſt bring 
the action in name of the principal.“ No doubt but a 
bill may be by a few creditors in behalf of themſelves and 
the reſt, to have an account of real and perſonal eſtate for 
relief of all; and then the decree lets in all the others; 
and they are conſidered as plaintiffs, that bill not being con- 
fined to a ſelect number: but there is no inſtance of a bill 
by three or four to have an account of the eſtate, without 
ſaying they bring it in belialf of themſelves and the reſt of 
the creditors: otherwiſe the executor may account to 
all the other creditors in other bills. And though you are 
to make ſeveral parties, plaintiff, if any die, that does not 
abate the ſuit; the right ſurvives; as in a joint action at 
law it abates not by death of one; the ſurviving plaintiff 
may ſuggeſt the death of his companion, and that ſuit will 
not abate. It is impoſſible therefore to have this account 
taken in the manner it now ſtands, Whether they will be 
authoriſed to bring a bill in behalf of the whole crew to liti- 
gate it, will be for their conſideration : but at preſent it is 
a new bill by the agents in their own name, and claiming 
a particular right which they are not intitled to againſt the 
proprietors in general, + and cannot have a decree without 
the other perſons who have a right to litigate it. 


The demurrer therefore ſhould be allowed. 


Prec. Chan. 592. Gilb. 230. 
+ Where there is ſuch a privity between plaintiff and defendants, 


that a complete decree may be made, want of parties ſhall not be a 
cauſe of demurrer. 1 Atk, 283, 
Thomas 
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Thomas ver/us Britnell, June 20, 1751. 
At the Rolls, 1 


OHN V, in the beginning of his will, recited, 

that he had made a former will in life of his wife, in 
which he had given to her all his real and perſonal eſtate ; 
that he had the misfortune to loſe her, and therefore he 
makes this will for the diſpoſition of the ſame. Firſt, he 
orders all his debts and funeral charges to be honourably 
paid after his dcceaſe. In a ſubſequent clauſe he deviſes 
particular premiſes, enumerating them, excepting H. and 
R. all which enumerated lands, except H. and R. he de- 
viſes to truſtees by and out of the money ariſing by ſale, 
and out of the rents and profits thereof in the mean time, 
in the firſt place to pay and diſcharge his debts, funeral ex- 
pences, and all legacies given by this will, or by other 
writing under his hand, He afterward goes on and ſays, 
that H. and R. ſhall be in the firſt place for payment of 
the legacies mentioned in his will. 


Plaintiffs brought this bill as creditors of teſtator to have 
the real eſtate by the will ſubjected to payment of their 
debts, in aid of the perſonal, ſo far as that proved defici- 
ent; inſiſting that this whole real eſtate was by the will 
eſtabliſhed as a fund for payment of debts; and whether 
the whole, or any and what part, of his real eſtate was 
ſubject to debts, was the queſtion, | 


Sir John Strange. 


The word ſame muſt relate to that real and perſonal 
eſtate before given; and if it ſtood on that and the word 
Inprimis only, I ſhould have no doubt but that his whole 
real eſtate would be ſubject to the payment of debts; not 
lrom any expreſs mention made that they ſhould be a 
charge on his real eſtate, & but from that conſtruction the 
court makes for benefit of creditors, and that men ſhould 
not fin in their graves; as in Lord Warrington's caſe, where 


T Ante, 271, 
i Vol. 483. 
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teſtator ſaid, he made his will for the diſpoſition of all his 
worldly eſtate; Imprimis, he ordered all his debts to he 
paid; the court there put that reaſonable conſtruction on 
it, that being introduced with the diſpoſing of a!l his worldly 
eſlate, that ſhould take in lands as well as perſonal eſtate, 
and the real was therefore ſubje& to payment of his debts, 
Here it is rather ſtronger ; becauſe he has expreſsly taken 
notice, that there was real and perſonal eſtate. But it muſſ 
be conſtrued farther, as a conſtruction is to be put on the 
whole frame of the will, not on a particular word, Here 
is no expreſs declaration in the outſet of his will, that his 
whole real eſtate ſhould be charged with payment of his 
debts. Therefore it is neceſſary to look farther into his 
will, and ſee what was the intent of teſtator, who is not 
bound in fact, though bound in honour, to make ſuch a 
diſpoſition for his creditors, Conſidering the whole, he 
has ſubjeQed the greateſt, but not every, part of his real 
eſtate to payment of debts, having excepted a particular 
part and applied it to another purpoſe, not intending that H, 
and R. ſhould be liable to be ſwallowed up by creditors, to 
the prevention of the legatees under his will ; but after- 
ward directs what ſhall be done with H. and R. He had 
perſonal eſtate, he could not exempt from payment of his 
debts: he had real, the whole particular part of which he 
might ſubject. In declaring his intent as to that, he ex- 
empts H. and R. entirely, reſerving them as a fund fur 
legacies only. On the clauſes therefore altogether (and 
which are only clauſes by which he expreſsly charges bis 
land therewith) he conſiders, how far his real eſtate ſhall 
be chargeable to creditors, and then thought himſelf at 
liberty to apply the other part to ſatisfy legatees, There- 
fore, though on the firſt part the court might take the 
whole real to be charged with debts, yet as there is no ex- 


preſs lien on the real by theſe general words, and after- 


ward, he diſtributes fuch part of his real for debts, and 
ſuch for legacies, it is too much to lay hold on the general 
words to ſay, the whole ſhould be charged with payment 
of debts. It can be done only by implication on the gene- 
ral words; which may be explained afterward, and that 
implication deſtroyed. Conſequently the plaintiffs can only 
have a decree for an account of the perſonal eſtate in 
courſe of adminiſtration, and then the other parts of the 
real eſtate, except H. and R. for payment of their debts. 


Chicot 


in the Time of Lord Chancellor Haxdwicke. 


Chicot verſus Lequeſne, June 21, 1751. Caſe 104. 


V bill to ſet aſide an award, it was inſiſted, the only Award. 
relief can be in this court, however partial, corrupt, 

fc. the award is; the parties not having proceeded under If one ar- 

the ſtatute 9 & 10 K. Will. cap. 15. which gives a ſumma- —_— 

ry remedy even to courts of law, provided they purſue that proper ym 

ſtatute: but this is not a ſubmiſſion made an order of any claration, 

court, and therefore the obligor in the bond cannot defend —— 

himſelf at law by ſaying, the award is partial or corrupt. pay coſts: 

Then no court of law can give relief: it muſt be in equi- and ſatiſ- 

ty, which often ſets aſide awards, and gives that relief ariſ- — 

ing out of the caſe, as by directing accounts, or granting the judg- 

injunctions to ſtay all legal proceedings which had been on — x 

the foundation of its being a good award. Though bills of fibmifhon. 

this ſort come with ſome prejudice, as arbitrators are of the Butthe fa& 

parties own chufing, and in general this court leans very —— 

hard againſt them, yet if on partiality it ſhould not relieve, — 

it would give arhitrators too great power, and prevent this ty to an- 

expeditious attaining juſtice. The queſtion then is on the ſwer it. 

merits and evidence on both ſides, whether this award ought 

to ſtand? Of the three arbitrators, G, Vine, and Mykill, 

the award was made without the latter hearing it, or having 

an opportunity of conference to convince the others, or be 

convinced. Two cannot exclude a third. 2 Per. 514. 

3 Will, 362. If arbitrators give not ſufficient time, or 

award npon accounts without looking into them, or will 

not hear, or but one ſide, a court of law would infer that 

miſbehaviour mentioned in the ſtatute in not acting as a 

fair judge; then this court will go by the ſame rule. It 

onght to be as fair and open as a trial by a jury. Wherever 

a number by election of the parties are to exerciſe a judi- 

cial authority, as it is to he final in the firſt inſtance (almoſt 

the only caſe where ſo) theſe judgments ſhould be fairly and 

openly, or cquity will interpofe. Award without hearing, ( 3 16) 

though juſt, is not good; for it is juſt by accident. If a 

corporate body is to do a corporate act, not on a corporati- 

on day, every member ſhould be preſent; as determined by 

Your Lordſhip in B. R. Corbet Kynaſtan v. Mayor of Shrewf- 

bury, where fifteen aldermen concurring, as found in the 


® His Lordſhip ſaid, it would be very ſtrange if there could be no 
efence at common law on an action brought on an award by corrup- 


verdict, 


tian; but he knew no caſe of that. 
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verdict, the whole court held it a void act, the ſixteenth not 
being ſummoned, whoſe reaſon might have convinced the 
reſt. So wherever powers are delegated. lt is in evidence, 
that at a meeting Vine ſaying, © he would conſider and judge 
on plain facts,“ G. ſaid, © he ſhould not mind facts, that 
being convinced Mr. Letellier had miſuſed the Lequeſnes, 
“ and having it now in his power, he would mul& his re- 
« preſentatives.” | 


Lord Chancellor ſaid, he would require a very particular 
anſwer as to this fact, before he would let this award ſtand 4 


for no judge, public or private, ought to ſay ſo. 


The anſwers given for defendant were, that they were 
words of warmth and paſſion, ariſing from the heat of the 
debate between Vine and G. and that this was the reſult of 
his judgment after having entered into the merits. Next, 
this fact was not put in iſſue, there being nothing in the bill 
relative to it, the charges being only general as to partiality 
and ſome ſpecial charges as to other matters; ſo that it 
came into the cauſe by ſurpriſe by depoſitions at the hear- 


ing, 
Lord CHANCELLOR. 


I have not received an anſwer fo my ſatisfaction to that, 
which was ſaid by G. the arbitrator, who appears to be the 
principal judge in this matter; and made this declaration 
(as it is ſworn) at the only meeting, in which all the three 
arbitrators met, which was at all material 5 and which was, 
if true, declaring a dire& wrong, a partial rule of judging 
and miſtaking his office; not being an arbitrator to fine the 
parties, or to go according to his belief only, but according 
to evidence, ſuch as the nature of the caſe would admit, 
and decree a ſatisfaction to the parties: Suppoſing they 
were words of warmth only, they were a declaration made 
by a perſon who was to Judge 3 and if he carried that heat 
and paſſion into execution, I ought not to ſuffer it to ſtand. 
If it was the reſult of his judgment on the merits, it was 8 
partial reſult. It is very near to the caſe of Mr. Ward of 
Hackney v. Periam, for which I have ſent for the Regiſter's 
book. Lib. B. Fol. 217, 1720. It came twice before the 
court; and was a bill to ſet aſide an award by Walker and 
Floyd, two perſons out of three, (juſt as this is) who joined 
in making it. It was a reference to put an end to 4 cauſe 


in the Time of Lord Chancellor HARD wWIcEx. 


long depending, in which an account was before the maſter. 
There was a clauſe in the bond of ſubmiſſion, that the ſub- 
miſſion ſhould be made a role of court on motion of either 
party. After the award made, plaintiff moved B. R to 
make that ſubmiſſion a rule of court, and the ſame day 
moved to ſet the award aſide, æ which he could not do with- 
out its being made a rule of court. A rule was made to 
ſhew cauſe, why it ſhould not be ſet aſide on partiality and 
miſbehaviour in the arbitrators. On ſhewing cauſe the 
court was divided; and ſo the award could not be ſet aſide. 
Then defendant moved for attachment in not performing 
the award, The court was ſtill equally divided; ſo no at- 
tachment could bez conſequently Periam could have no ad- 
vantage of the ſubmiſſion being made a rule of court, and 
therefore brought a common action on the bond of ſubmiſ- 
fien, Plaintiff brought his bill in this court merely to be 
relieved againſt the award, praying no other particular re- 
lief except the general. There is indeed a diſtinction be- 
tween the two caſes, that being a reference in a matter in 
difference in a cauſe before; ſo that if that was ſet aſide, 
there would be no want of relief, becauſe the account would 
go on before the Maſter. Defendant by his anſwer inſiſted, 
that this was determined by B. R. and therefore the award 
ought not to be ſet aſide. It was heard by Lord Maccle/- 
field, 21 April, 1719, who was a little ſtaggered with the 
proceedings in B, R. being an award by virtue of a ſubmiſ- 
lion within the act of parliament, and doubted, whether 
he ſhould enter into it to give relief, when the whole matter 
was ſubje& to the juriſditon of a court of common law, 
who had inquired into it, and was not of opinion to ſet it 
aſide ; all he did therefore at firſt, was to refer it to the 
Maſter, to ſtate what had been done in it by B. R. who 
ſtated as aforeſaid, On this Lord Macclesfield was of opi- 
mon, there was no determination of B. R. either way, not 
having thought fit to ſet aſide or to affirm the award, be- 
cauſe they refuſed the only proceſs to carry it into execu- 
non, an attachment; and therefore he held, and very 
rightly, it was as a bare bond of award without being made 
a rule of court, and if a court of common-law, which 
had this ſummary juriſdiQtion, refuſed to exerciſe it, and 
left the party on one ſide to take relief by his aQion, it left 
the party on the other to take relief by bill in equity. Then 
Walter having ſaid, he would make Ward pay the coſts 


® 7 Brown, 398. (which 
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(which was relative to the ſuit before the Maſter) it was 
ſuch a declaration, that though Floyd, the other atbitrator, 
Joined in the award, as has been done here, notwithſtand- 
ing that, the court decreed ſatisfaction to be acknowledyed 
on the judgment on the bond of ſubmiſſion; and decreed 
Walker, who had joined in this award after this declaration 
of his, to pay the coſts of the ſuit. This was a very juſt 
decree, and is a very ſtrong authority as to the general 
queſtion, unleſs an anſwer is given, which brings us to the 
other anſwer to this of the faQ's not being in iſſue z which 
is conſiderable. It does not appear, that the declaration of 
Walker's was put in iſſue in that cauſe ; and no weight is to 
be laid on the objection in point of form and regularity ; for 
if a bill is to ſet aſide an award, bond, or deed for fraud, 
impoſition, partiality, or undue practice, it is not nece 

in the bill to charge minutely every particular circumſtance ; 
for that is a matter of evidence, every part of which is not 
to be charged. But notwithſtariding, when the cauſe turns 
on it, and no notice or opportunity is given to the other ſide 
to anſwer it, the court ought if poſſible to put it in ſome 
further method of inquiry, As there has been no opportu- 
nity for defendant to examine as to this, and the plaintiff 
might have examined the other arbitrator Myhill, which he 
has not done, reſting it on the examination of Vine, I will 
direct G. and M. beth to be examined on interrogatories 
before the Maſter relating to it: but if it ſhould come out, 
that G. did make that declaration, I ſhall foilow the prece- 
dent, and make G. pay the coſts; for notwithſtanding an 
arbitrator is an indifferent perſon, if the court was not to 
lay weight on ſuch things, arbitrations would be very arb- 
trary things indeed. | 


Exel verſus Wallace, June 22, 1751+ 
PPEAL from the decree at the Rolls upon the ſecond 


- point. 


For the plaintiff, appellant. The ſettlement is abſurd, 85 
it now ſtands; and there ſeems to have been a line left out 
in the ingroſſment, which would have made it ſenſe, the 


tledin truſt word iſſue having no correlate. The intent of the parties 
forhuſband was to make a proviſion for a family-ſettlement z an intereſt 


and wife 
for life : 
after de- 
ceaſe of 
ſurvivor 


thereby veſted in William the ſon, and ſuch an intereſt as 
gave him the whole. It is in nature of an executoty de- 


viſe, or executory truſt, which ſtands on the ſame ay 
| r i 
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being in future will not prevent its veſting, any 
than if it was a limitation of freehold eſtate, there being 
no difference; Matthew Manning's caſe z for if that is li- 
mited to A. for life, remainder to his firſt ſon; as ſoon as 
the ſon is born, it veſts in him, though liable to be deveſt- 
ed; as if the ſon ſhould die in life of his father, who 
ſhould leave another ſon, he would be then his firſt ſon; 
like a limitation for life to à father, remainder to his chil- 
dren, the firſt child takes the whole, but liable to be deveſted 
on the birth of other children, But this ſon ſurvived his fa- 


tees to 
aſſign it 
with the 
rents and 
proſits to 
the eldeſt 
ſon; for 
want o ö 
ſuch iſſue 
of ſuch 
ſon, to 
daughters, 
It goes to 


ther, and there never was a ſecond child. In general, though the only 
perhaps not in all caſes, the conſtruction of truſts and of daughter 


at the mo- 


the limitations of terms by deed is the ſame in a court of ther's 
equity as of law, that there may not be different rules of death, and 


property, Lord Narfall's caſe, the firſt reſolution. It is 
ve ted abſolutely, not for life only; which would be con- 
tracy to law; for there cannot be a limitation to one un- 
born for life only, remainder over, Humberſten's caſe. But 
ſuppoſing on the firſt words it muſt have been a doubt 
what the quantity of the eſtate would have been; theſe 


not to re- 
preſenta- 
ti ves of a 
ſon, who 
died with; 
out iſſue in 
mother's 
life. 


were articles conſidering the perſons as not in being, ſo , 


that they need not ſtay for their births for the carrying it 
into execution; and if they had come for that, no inte- 
reſt leſs than an eſtate-tail would the court have decreed 
the firſt ſon to take; for the court cannot conceive a de- 
ſire to make a perſon unborn tenant for life. Where the 
limitation is to huſband for life, to wife for life, and to the 


firſt born, without ſome words appearing on the face of 


the inſtrument itſelf, as to truſtees till the ſon attained 


twenty-one, or to ſuch ſon as ſhould be living at death of 


the father and mother, there is no inſtance of the court's . 
reducing the limitation to the firſt ſon merely on account 


of the nature of the eſtate as being a perſonalty, Though 
in eſtates of inheritance the want of words of limitation 


will leſſen the intereſt of the perſon to take, it is other- 
wiſe of chattels real or perſonal things; for the intereſt of. 
the taker will be increaſed by the want of words of limita- 
tion, A copyhold eſtate is alſo compriſed, in which Wil- 
lam the ſon would have a remainder in tail veſted in him 
on his birth, ſuch an intereſt as at à particular age he 
might have barred, and prevented the limitation to the 
Caughters taking effect. Then the court will ſuppoſe, they 


intended to veſt as great an intereſt in the other part of 


the ſettlement, which will give him the abſolute intereſt 
Vor, II, | Bb thereof; 
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thereof; for ſuch is the conſequence of intailing a chattel, 
Theebridge v. Kilburn, 12 March laſt, was ſtronger than 
this for an abſolute veſting of a term without any ſuſpen- 
fion, In 2 Bul. Lord Cole ſays, the law delights in and 
favours always the veſting eftates. The ſame inconveni- 
ence ariſes in the caſe of every real eftate, that the eldeſt 
ſon may on coming of age ſuffer a recovery, and take it 
away from his younger brother: whereas, in the preſent 
caſe, it only bars the daughters. Fhe inconvenience and 
abſurdity of the contrary conſtruction is much greater, 
giving it to the daughters notwithſtanding this ſon (who 
lived till near nineteen) or any other ſon had left iſſue ; 
which might have been the caſe, There is a conſidera- 
ble property of this kind; and the ſon coming of age 


might want to make a ſettlement of it; which could not 


be, if it was a contingent intereſt, till death of father and 
mother, It is objected, here is the word then, which de- 
notes, when this ſhould take effect, and points out the 
death of ſurvivor, till when the eldeſt ſon ſhall have no 
intereſt: but that word only points out the time when the 
conveyance ts to be made, and is a moſt trifling circumſtance 
to let the intereſt of an age depend on. | Expreſſia eorum 
que tacite, Cc. and the truſtees would be bound to do that 
merely by being truſtees. Even in Lord Beauc lere v. Miſs 
Dormer there was the word then in the will, and ſtreſs laid 
thereon for the ſame purpoſe, to tie it down to a particu- 
lar point of time, ſo as to deſcribe a ſon living at time 
of the death: Your lordſhip held it incapable of that 
ſenſe, and as the reſt of the will had meant at any time, 
then would make no alteration. In Theebridge v. Kilburn, a 
much more ſignificant word, immediately, your Lordſhip 
did not think of conſequence to make a real variation in 
the ſenſe. The direction to the truſtees to affign wilt 
make no difference; for alt truſts are more or leſs exe- 
cutory; and it is now to be taken, that there is no ma- 
terial difference in point of limitation, whether it is exe- 
euted or executory, as whether it is in truſt to A. for 
life, Cc. or in truſt to convey ; which is the ſame thing, 
being truſtees both for the profits and alſo to convey the 
eltate, 


For defendants Wallace and his wife. This is a particu- 
lar caſe, and a queſtion of conſtruQtion peculiar to this 


deed ; for if on the one hand detendants clatm under the 
| | limitation 
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U mitation of an eſtate after an eſtate-tail to another, it is 
clear, they cannot have it: but if they claim on a contin- 
gency, which neceſſarily muſt happen within the compaſs 
of a life or lives in being, they are intitled to it: ſo that 
the law is clear, when the queſtion of conſtruQtion is once 
eſtabliſhed. It ariſes on the conſtruction of the limita- 
tion of the truſt of a term; which is to be conſtrued in 
the fame manner as an executory deviſe of a term. 1 Ver. 
234. It is alſo made by a father for a proviſion firſt for 
ſons, then for daughters, of the marriage; and in that 
light is intitled to all the latitude and benignity of con- 
ſtruction the court can give it; and alſo becauſe it is on 
articles, and a truſt to be executed by an aſſignment. 
There is indeed weight in the argument of no ſenſible diſ- 
tintion between truſts executed and executory. That 
only proves, that truſts executed are intitled to the ſame 
latitude of conſtruction as executory: but it cannot be 
thence argued, they are to have a greater. This is on a 
truſt not executed, but which according to that diſtinction 
is allowed the utmoſt latitude. It is not to be wondered 
at, if the father did not take in all poſſible caſes in ſuch 
a ſettlement as this. It is only a ſettlement of part, 
which proceeded from the bounty of the wite's father, 
nothing moving from the huſband in this ſetilement; and 
there was another ſettlement referred to, by which a join- 
ture was made on the wife; ſo that it is only a partial ad- 
dition, nat the great proviſion, An argument is drawn 
ſtom copyhold being in this as well as leaſehold : though by 
operation of law, words applied to copyhold, may have a 
cilferent conſtruction from words applied to leaſehold, yet 
plainly in the intent of the parties they did not Know that, 
but meant, the copyhold ſhould follow the leaſchold; 
becauſe it was only a ſmall cottage and few acres, part of 
this very farm; is therefore limited in the ſame manner 
and by words proper only to the leaſehold, viz. to W:/- 
am, his executors and adminiſtrators. But if they did 
know the difference, it is not material; for in Forth v. 
Chapman the ſame words had a different conſtruction as 
applicd to real and to perſonal eſtate; and that on ſolid 
principles, to give way to the intent of the parties as far 
3 poſſible, preſerving the rules of law, and avoiding all 
the inconveniencies thoſe rules were eſtabliſhed to prevent, 
= perpetuities, and to be aſtuti in ſo doing. On the 
"ame principle in a limitation over after a dying without 
i? is the extended conſttuction made as to freehold, and 

B b 2 the 


1 Will. 
563. 


CASES Argued and Determined 


the confined as to perſonal, eſtate. Therefore in all caſes 
of wills, truſt of terms, &c. the court, if it can find 
words, will ſupport the limitation over, becauſe it was 
intended, But where there are no words, the court cannot 
alter the rules of law, and that was Theebridge v. Kilburn, 
which was like Miſs Dormer's caſe, there not being a fingle 
word to tie it down to a dying without iſſue in the compaſs 
of a life in being, and the court could not reſtrain it by 
an abſolute ſuppoſition. In one of the caſes a ſtreſs was 
laid on the word /eaving ; in Pinbury v. Eikin on then; 
and ſeveral other words have been laid hold on. In this 
deed a perpetuity was never intended; for the- perſons to 
take after the eſtates for life of huſhand and wife were to 
take abſolutely ; and there never was to be a limitation over 
grafted on it, the limitations over being on the contingency 
of their not taking. The truſtees were to aſſign to ſome 
perſon, who was then to anſwer the defcription, and to 
take it abſolutely. By the plaintiff's conſtruction if a ſon 
had been born, who lived a very ſhort time, the whole 
truſt would veſt in him, and go on his death to his father, 
and ſo the daughters would be cut out: and though it 
may be ſaid, there is no hurt in that, as the father might 
give it to whom he pleaſed, the ſettlement goes on another 
ſuppoſition, not truſting the father; for they would not 


| have made ſuch a ſettlement, if they had truſted to his 
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generoſity, The words ſay, the eldeſt ſon; then there mult 
be a time, when it is to be judged, who is the eldeſt within 
the meaning. Plaintiff ſays, the moment a ſor is born. De- 
fendants ſay, the time when the truſtees are to execimte the 
truſt, Eldeſt was never tied down to mean firft' born. In 
Lomax v. Holmden, Your Lordſpip held it ſynonymous to firſt 
ſon for the time being, who ſhonld take. Any ſon then eldeſt 


at death of ſurvivor would anſwer that deſcription. In all 


caſes of ſettlements with a view to portions or proviſions 


for children deſcribing them as ſons or daughters, eldeſt or 


youngeſt, the court waits till the time to ſee who will 
anſwer the deſcription; as in Lord Te v. Webb, Your 
Lordſhip held, the time was the commencement of the 
term in poſſeſſion. It is admitted, that if there were 
other ſons, it would have gone to the ſecond born; which 
ſhews, the time to ſee, who is to take, is not the birth of 
the firſt; then it muſt be the death of the ſurvivor. It 18 
ſaid, it might deveſt ; but that is. impoſſible of a perſon- 


alty. The inſerting a line, ſuppoſed left out - = = 
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groſſment, would make it a new deed: but it is quite 
otherwiſe : it is to go to the eldeſt ſon without words of 
limitation. The blunder here is only from endeavouring 
to be more particular. He might have uſed either for 
want of ſuch iſſue, or — fon, and there is ſenſe in it. 
Whoever is eldeſt ſon then, ſhould have it: if none, then 
to the daughters. It is faid, he has not thought of the 
iſſue the ſon might have, and die in his father's life: but 
he has not thought that a probable caſe, nor of -providing 
for grand-children : that will not overturn the conveyance, 
nor is it the preſent caſe. 


Loxd CHANCELLOR. 


This has been ſaid on the part of defendants to be a 
particular caſe, not falling under the decifion of any 
former precedent : for plaintiff the contrary is ſaid, and 
that it is to be governed by general rules and general pre- 
cedents. I am of opinion, this is a very particular caſe; 
and though to be governed undoubtedly (as all cafes whe- 
ther general or particular are) by the general rules of 
law and equity, and the natural inferences from thence, 
yet is it a cafe not like any one precedent and determina- 
tion mentioned, and therefore the counſel on both fides 
are not able to cite any coming up to this. The general 
queſtion is on the right to this leaſehold, and depends on 
this, whether the truſt of this eſtate was veſted in William 
Oxfori fo as to he tranſmiſſible to his repreſentative at the 
time of his death 2 Plaintiff infiſts, it was, and that it 
became part of his perſonal eftate : the other fide, that 
it was not, but only a contingent intereſt that might or 
might not ariſe on an event, which has not happened: 
which depends on the conſtruction of theſe articles. 
This is a particular caſe, firſt becauſe this 1s plainly not 
the principal marriage ſettlement on this marriage ; for 
there was another made by and mov! from the huſband, 
taken notice of in this very deed. is was additional 
by the wife's father for benefit of the family ; conſe- 
quently it is not neceſſary in caſe of ſuch a ſettlement to 
make ſuch a conſtruction, as ſhould provide for all the 
iſſue of the marriage in ſucceſſion, who were provided for 
by the other. The next confideration is, that here is a 
different direction and different kind of declaration of 
truſt in the caſe of the father and mother, and of the 


eldeſt ſon and daughters. An argument is uſed u the 
diſtinction between truſts cxcoaed and exccutory 3 and de- - 
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fendants would. take advantage of its being an executory truft 
as to the iſſor and the truſtees directed to convey. The 
other ſide contend, that it is out of the queſtion, and.allude 
to what] ſaid in Bag ſhaw v. Spencer. V] did not there ſay, - 
no weight was tobe laid on that diſtinction, but that if 

had — recently before me, I ſhould then have 1— yht 

ther was little I in thut that I ſhould have that 
defere or my predeceſſors as not tolay it out of the 
caſe : not intending to ſay that all which my predeceſſors 
did was wrong founded ; which, I defire, may be remem- 
bered. This is neither of thoſe caſes, and is ſpecial there- 
fore in that reſpect. Here is a different and diſtinguiſhed 
declaration of this truſt. He has made it, what is called a 
truſt executed during life of the father and mother, the 
eſtate being veſted in truſtees to permit them one aſter the 
other to receive the profits during their lives: not going 
on afterward in that form, hut that the truſtees ſhall then 
aſſign the term to the eldeſt ſon of that marriage: fo that 
it is a mixed caſe, and ſeems by penning it in that manner 
to have a different intent from the common caſes ; there- 
fore I am of opinion, that during life of father and mother 
none could call for an aſſignment of this term, the legal 
eſtate being intended to remain in the truſtees: in that teſ- 
pect therefore it is very like the caſe happening in the molt 
uſual and ſkilful method of ſettling terms on marriage ſettle- 
ments by conveyancers; vz. to veſt the term in truſtees, 
then to declare the huſband to be permitted to receive the 
rents and profits during life, afterward the wife to do 
the ſame if intended to be her jointure, and afterward to 
aſſign the term to ſuch ſon as ſhould firſt attain twenty- 
one: the reaſon of which is, that it they did it otherwiſe, 
they could not carry on the limitation to the ſubſequent 


ſons, and therefore direct that no conveyance ſhall be ot 


the truſt of the term for benefit of the ſons of the marriage, 
till the firſt ſon attains twenty-one. There is therefore a 
plain difference from the penning of this truſt, making it 
executcd (as it is called) in life of the father and mother, 
executory afterward. But it is inſiſted, whoever was firſt 
ſon, the term would veſt in him on his birth; for it muſt 
be admitted, there is no way to make it veſt if not on birth 
of the firſt ſon. Ii then that ſon dies, it ſhall go to his 
repreſentative, which is the father, if he is not capable ot 
diſpoſing of it. The other fide contend for a ſuſpenſion 
until death of the father and mother, and then that it 
ſhould be aſſigned to ſuch perſon as ſhould be eldeſt ſon 
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at death of ſurvivor. But it ſaid, the conſtruction of the 
truſt ſhould be the ſame as of the legal eftate, and That wi 

make the” TIF er ough not in tact in the pole ſſion, 
Which only will be lulpended. at is the common con- 
NMuction, where The words anq intent of the parties require 
it: but in this caſe there is beſide attending it, a direction 
to aſſigntogether with the rents, iſſues, and profits ; which 
has not been obſerved on; and which ſhews an intent, that 
the coaveyance ſhould not be made to that eldeſt ſon, un- 
til he was entitled to thole rents and profits; for they had 
in view, that if the father and mother both died, and the 
conveyance could not be made immediately, the truſtees 
ſhould then aſſign with the protits accrued from their death; 
which ſhews the intent, that no child ſhould be entitled 
under the truſt of this term to any intereſt in the eſtate un- 
tilintitled to the rents, &c. for which he ſhquld be able to 
cali at the ſame time, as he could call for a conveyance, 
which could not be immediately on his birth. This truſt 
peaks another thing; that the aſſignment ſhall be made 
to that eldeſt ſon deſcribed there at ſuch time, as he was in- 
titled to the rents and profits of the eſtate, which *could not 
be until death of the ſurvivor of father and mother. 
But great inconveniencies are objected from this. It cannct 
be denied, that ſome may be ſuggeſted from the con- 
ſteuction on either ſide : for plaintiff it is ſaid, that from de- 
tendant's conſtruction, if two or three ſons are born, and di- 
ed in life of their mother, leaving children, their iſſue would 
be deprived of the benefit of the truſt of this term. The in- 
convenience ſuggeſted on the other fide is, that if a ſon is 
born, who lived hut a week or a day, the whole truſt of t 
would velt inthat ſon, and go on his death to his tather, 
b; which the daughters would be cut out. But really in 
tne view of the parties the inconveniencies, ſuggeſted on 
d.tendant's fide againſt plaintiff's conſtruction, are the 
greateſt, viz. the cutting out thoſe intended to be particu- 
larly provided for by this deed, the daughters rather than 
the cutting out the iſſue of the eldeſt or other ſon. So 
might his father do; for their conſtruction will not make 
ne eſt ite go to the iſſue of that eldeſt ſon; for he takes the 
truſt of the whole. It is not neceſſary to go like the caſe 
ot a limitation of real eſtate in a marriage-ſettlement. 
But this is very little more inconvenience in reſpect of 
aneldeſt ſon, than that inconvenience which ſometimes 
ariſes from ſuch limitation of terms in marriaze-ſettlements, 
as I have before mentioned. In that caſe it may be ſug- 
geſted, there might have been an elder ſon, who lived until 


incnty-one, married, and left children at his death, who bY 
this 


(324) 


(325) 


CASES Argued and Determined 


this declaration of truſt may be cut out: yet that may tre- 
quently happen from this method invented by the convey- 
ancers. They ſeem to have had ſomething of that kind 
in view, only exprefling it aukwardly and incorrectly, that 
it ſhall be aſſigned to the eldeſt fon, not ſaying at twemy- 
one, but ſtill meaning that ſon who ſhall attain the time of 
receiving the rents and profits. On the whole therefore 
the intent of the parties was, that this ſmall leaſehold eſtate, 
which moved from the wife's father, and ſettled collate- 
rally to the principal ſettlement, ſhould be a proviſion for 
ſuch fon, as ſhould be eldeſt at death of ſurvivor; at 
which event the aſſignment ſhould be made to him, and not 
before; and he would be then intitled to call for the rents 
and 'profits of the eſtate; which right was to meet and 
concur at the ſame time as the right to call for the con- 
veyance. If indeed there was no ſon at that time, they 
fhould convey it to daughters if in being. It is not a re- 
mainder attempted to be limited on this truſt of a term: 
but like Loddington v. Kime, which, the court ſaid, was not 
an attempt to mount a fee on a fee, but a fee-fimple with a 
double aſpect: fo here is a truſt of the whole refidueof the 
term with a double aſpect; in one event, if there is an 
eldeſt ſon, the whole truſt of the term to be conveyed to 
him; if not, to the daughters. This manifeſtly in the 
event as it happened, anſwers the intent of the parties; 
and the Jeaſt jnconvenience will ariſe, as this tends not 
to make the eſtate go back to the father to the defeating 
the perſons intended tobe thereby provided for. It is ob- 
jected, that here is copyhold included, which is cove- 
nanted to he ſurrendered; but that is in ſome meaſure beg- 
ging the queſtion: for if this is the true conſtruction of 
this agreement, the copyhold onght to be ſettled in that 


manner. Why might not the copyhold be intended to be 
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ſettled to ſuch perſon, as ſhould be eldeft ſon at death 
of the ſurvivor; which would be a very good contingent 
remainder, and not void at law? But ſuppoſing it other- 
wiſe, it is within the caſes of Forth v. Chapman and Lord 
Glenorchy v. Beſville; which will warrant the making 4 
different conſtruction; the ground being that though free- 
hold and leaſchold are compriſed in the ſame form of words 
jointly, yet the court may put a different conſtruQion ac- 
cording to the nature ofthe caſe and to anſwer the intent 3 
which if right in thoſe cafes, why not fo here ? 


I am therefore of the ſame opinion with the Maſter of tbe 
Rolli, that this is gone over to the daughters, not to go ac. 
cording to the ſtatute of diſtribution; and the decree mult 
be affirmed. os 


in the Time of Lord Chancellor Har DWICKE. 


Gaſon verſus Wordſworth, July 3, 1751. Caſe 106. 


OTION to direct depoſition of witneſſes, taken * 12 


originally de bene eſſe, to be read in chief. 


Fer defendant it was ſaid, though this was allowed, where Depofiri- 
the witneſs cannot be come at for a ſecond examination, 915 bene 
vet here was not an abſolute impoſſibility of having an ex- 4-98 
amination in chief; which is always neceſſary. An exa- where no 
mination was now depending in Sweden on a commiſſion e mine- 
ſent over for that; and though the King of Sweden refuſed if can 
the executing the commiſſion, requiring it to be by ſome be. 
magiſtrates there according to the laws of Sweden, it was 
the plaintiff's fault that it was not granted, by his not 


joining properly in the petition to that court. 


Lord Chancellor ſeemed ſurpriſed at this refuſal between (326) 
two trading countries which might be dangerous to com- . 
merce. If any particular ceremony was required by that 

foreign court, this court would go great lengths in caſe of 

neceſſity ; but than that neceſſity muſt be made out; let the 

motion therefore ſtand over, that plaintiff may give an 

anſwer to that fact. 


Flower verſus Herbert, July 4, 1751. Caſe 107. 

OTION for injunction to ftay proceedings in Injunction 

action at law by defendant a bankrupt | ei 
tion by 

Lok CHANCELLOR. — aſ- 
ſignees. 


This is a matter, I have hardly known to have come in 
queſtion before, it is a firſt inſtance of the kind; and not 
nec:ifary now to determine, that this ſhall not be tried as 
all, but only whether the defendant ſhall proceed in this 
action until the matter has been farther conſidered in this 
court. I will not encourage bankrupts to proceed in an 
action, if reaſon appears to ſtop them, or the matter to be 
arther conſidered in this court ; for if a commiſſion is tak- 
en out under the act of parliament, the bankrupt himſelf 
ſubmitting to the whole proceeding, and the application to 
this court by the bankrupt- whether in the name of himſelf 
or another and at a diſtance of time an action is brought 


by 


0 
£ 
+ 
' 
N 
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by the bankrupt himſelf againſt the aſſignees, I do not 
know who will accept to be aſſignee under a commiſſion of 
bankruptcy : which makes it a matter of great conſequence, 
it it ſhould be open till to him to bring an action notwith- 
ſtanding his acquieſcence. It is true, the acts of parlia- 
ment being very perilous to bankrupts, it is reaſonable for 
a man, who may believe he 1s no bankrupt to go before 
the commiſſioners, ſubmitting to them for the time, yet 
ſtill proteſting that he is no bankrupt, he may notwith- 
ſtanding bring an action in proper time: though this is 
pretty ſtrong to do after ſurrendering, ſubmitting to be ex- 
amined by the commiſſioners, and going through all that 
proceſs: yet that, I agree, would not bind him, but he 
might bring an action. But in this caſe he does not think 
fit to bring this action then, but in a year and a half 
after. He himſelf petitioned in the name of another cre- 
ditor for new aſſignees, which is the ſame as if in his own 
name, amounting toa ſtrong admiſhon that the proceed- 
ings under the commiſſion were right; there cannot be a 
ſtronger: yet now 1s this action of trover brought by 
him againſt the aſſignees a year and a half after, and 
may be as well done by him ſeveral years after if 
not within the ſtatute of limitations; and then in what 
a condition are the aſſignees? If a decree is made for 
execution of a truſt, and a defendant thereto attempts to 
controvert that at law, this court will grant an injunction: 
this is much of the ſame kind. It is true indeed, that an 
act of this kind under the great ſeal is not equal to a decree 
of this court ; I would not be underſtood to mean that, be- 
ing by virtue of a ſummary juriſdiction veſted by act of par- 
liament in the Lord Chancellor, and therefore differs from 
the general authority of Lord Chancellor but however it 
is very analogous to it, and this is what is not to be blown 
over (lightly. And how are they to have coſts? Out of 


their own eſtate and effects; that is the conſequence. Be- 


fide the debt of the petitioning creditor ariſes on account: 
which, I do not know, how it can be determined without 
taking that account; and which cannot be taken in action 
at law. Under all the circumſtances therefore I ſhall not 
let this action proceed to trial immediately. Perhaps, when 
it comes to a hearinz, the court may think fit to let it be 
tried by action or ifſue ; but till the court ought to lay 
hold ot any thing to prevent this: for if allowed, any li- 
tigious bankrupt may do this from time to time. Let an 
11junttion therefore be to the hearing, and plaintiſts ſpeed 
their cauſe. A 


A debt 
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A debt on account, though not liquidated, is a founda- — 
tion tor commiſſion of bankruptcy. — Oy; 
for a com- 

s miſſion. 
Attorney General verſus Middleton, July 4th, Caſe 108. 


1751. 


NFORMATION againſt the maſter and gover- charities. 
nors of a ſchool, upon the general principle of the pow- 
er of this gurt to call the truſtees to account, as having Vilitatorial 


* | SORT. . power not 
the general ſuperintendency of all charitable donations and 4% % e. 


truſts. ' tended be- 
, 4 , = ing ſum- 
Two general queſtions ariſe. Firſt, whether it is proper- mary and 
ly brought as to the general jurifdiction ot this court; and away of 
whether ſuppoſing, a ground of complaint, there were not £1 *1**© 
proper officers or viſitors to take conuſance thereof? Next, founded by 
ſuppoſing that out of the cale, andthat the court had clearly charter 


a juriidiction, whether there is fullicient grounds on the with pro- 


: a r pon ets 
evidence to give the relief prayed ? | La | + 92g 
gulated as 

Lord CHANCELLOR. by charter, 

not in this 


By the evidence on the part of the relator it ſeems, that jo oem __ 


this information, though with a plauſible appearance on the charter. 
face, is upon as flight grounds and as wrong motives, as 
ever were known. 


As to the firſt queſtion, T am of opinion upon the na- 
ture of this foundation, that it is not proper; and that 
the rectifying and regulating, what is wrong in the exer- 
ciſe of the power of this charity, ſhould have been in ano- 
ther method of proceeding. “ I am not a judge diſpoſed ( 28) 
and inclined to extend viſitatorial powers; becaule they are 3 
lummary and arbitrary (in a reaſonable and juſt fente pf 
the word! and therefore liable to ahuſe. But notwith- 
ſtanding if it is in any caſe proper, that ſuch juriſdicti- 
on, if founded in law, ſhould receive allowance, it is cer- 
tainly in the caſe of a ſmall grammar-ſchool with an en- 
dowment originally of 5o/. only in the charter, and now 
at this diſtance of time but little above 80/. Conſider the 
nature of this foundation: it is at the petition of two pri- 
vate perions by charter of the crown; which diſtinguiſhes 
this tron caſes of the ſtatute of Eliz. on charitable uſes 


*\ fitatorial power to be ſupported as far as it is eſtabliſhed by the 
55 particularly by the judgment in Exeter College caſe, 

vi. 475. 
or 
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or caſes before that ſtatute, in which this court exerciſcd 
juriſdiction of charities at large. Since that ſtatute, where 
there is a charity for the particular purpoſes therein, and 
no charter given by the crown to — and regulate it, 
unleſs a particular exception out of the ſtatute it mult be 
regulated by commiſſion. But there may be a bill by in- 
formation in this court founded on its general _ 
on; and that is from neceſſity, becauſe there is no char- 
ter to regulate it, and the King has a general juriſdiction 
ot this kind: there muſt be ſomewhere a power to regu- 
late: but whcre there is a charter with proper powers, there 
1s no ground to come into this court to eſtabliſh that chari- 
ty; and it muſt be left to be regulated in the manner the 
Where no Charter has put it, or by the original rule of law. There- 
_ in- fore though I have often heard it ſaid in this court, if an 
— information is brought to eſtabliſh a charity, and praying 
not diſmif. a particular relief and method of regulation, and the party 
fed tho'the fails in that particular relief, yet that information is not 
* to be diſmiſſed, but there muſt be a decree for the eſta- 
vtherwifs bliſhment : Tfat'is always with this diſtinction, where it is 
where a A charity at large or in its nature before the ſtatute of cha- 
charter. ritable uſes, but not in the cafe of charities incorporated 
eſtabliſhed by the King's charter under the great ſeal, which 

are eſtabliſhed by proper authority allowed. Queen £liz. 

granted a charter, which amountcd to a licence in the firſt 

inſtance to found a free ſchool and alms-houſe. Then the 

ueen founded them. It was at the petition of Heath and 

Cilpin; the latter of which was the great apoſtle of the 

North, and did a great deal of good, being very ſtrenu- 

ous for the reformation. "The governors had a power to 

appoint and to remove the maſter and uſher, and to do 

every other matter as was neceſſary and expedient for the 

ſcholars, Ic. a very large and full power: but over and 

above that there is a controul placed over the governors, 2 

power being reſerved to the heirs of Heath and ſuccel- 

fors of Gilpin as rector of Howten, to appoint governors 

from time to time, and to remove thoſe governors as of- 

2 Wil. 328. ten as found convenient. What is the reſult ? Whether 
No techni- either the governors or the heir of Heath has a viſitatori- 
cal form al power over this ichool ? It has betn determined, and 


— Nie expreſsly in the caſe of Birmingbam-ſcheol, that there 1s 
torial POM a 
14 Og 4 The rule, that an information for a charity ſhould not be di- 
MME, miftod, but there muſt be a decree for the eſtabliſhment, holds only 
in p ivate charities, for if founded by the crown, it is eſtabliſhed al- 
rcady by an higher authority, 1 Vol. 72, 43. 
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no technical form of words for granting a viſitatorial power, 
obut it may be by any words ſhewing that meaning; there- 
fore it is held there, that the very appointment of gover- 
nors of an hoſpital will give that power. This is as large 
a power as can be given, but it is ſubject to ſome controul; 
and vifitatorial power may be divided, one ſet of viſitors to 
one purpoſe, and another to ancther purpoſe, as in ſeveral 
colleges, and as was held in that great queſtion of Trinity 
College as to the biſhop and the crown. The reſult then is 
this: if it had reſted ſingly on the power given to gover- 
nors, I ſhould be of opinion, the governors were viſitors. 
But it is objected, thet here the eſtate and revenue is 
veſted in the governors, and then they cannot be viſitors, 
becauſe they cannot viſit themſelves. That is a material 
objection, and was ſo held in the cafe of Sutton Colfield, 
becauſe they might miſapply the revenues: but it 1s never 
held, that the governors cannot be viſitors becauſe mere- 
ly the legal eſtate of the charity veſted in them. It is 
the very caſe of Sutton's Hoſpital, 10 Co. 31. which is 
founded juſt as Queen Eliz. did in this caſe. What they 
went on there, was, that the veſting the legal eſtate of the 
corporation in the governors was not ſuch as would exclude 
from the right of governing and viſiting ; for none of the 
money could come to the hands of the governors : though 
if they had been to receive the rents and profits, and to 
apply them, that might have been of another conſidera- 
ton, and might exclude them. Here theſe governors have 
only the legal eſtate in them, not receiving the revenue, 
which the maſter does from time to time, and accounts 
tor it ; which brings it to that caſe. In another reſpe& 
indeed this differs from that, that here is another ſuperin- 
tendency over thoſe very governors ; and a viſitatorial pow- 
er may be divided. If then the governors are not viſitors, 
the heir of Heath and ſucceſſor of Gilpin are certainly vi- 
ſitors, and the power to remove governors includes every 
thing. It is clear therefore, that this is a foundation of 
the ſame nature with that of Birmingham ſchool. The 
viſtatorial power is eitker by the governors themſelves or 
in the heir of Heath and ſucceſſor of Gilpin, who meant to 
velit the whole power in his ſucceſſor to the rectory. As 
to what is ſaid relating to this information complaining of 
milapplication of the revenue by the governors, which is 
2 miſbehaviour, they cannot correct, there is no weight 
in that objection; for there is no complaint of the gover- 
nots applying any thing of it to their own uſe; no court 


1 Vol. 78. 


of 
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Veſtingthe 
legal eſtate 


of a chari- 
ty in the 
governors, 
excludes 
not from 
being viſi- 
tors, as 
wherethey 
are to re- 

ceive the 
revenue. 
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Statutes of 
private 
toundation 
under a 
charter, not 
executed 
in this 
court. 


Repeal of 
ſaid ſta- 
tutes pre- 
ſumed. 


Jo by a by- 
law. 
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of equity therefore would decree them to pay that money 
out of their own pocket backward, but will only regulate 
jor the future, which is by removing thoſe governors, 
"This is clearly not a caſe within the ſtatute of charitable 
uſes, but excepted out of it; for this is a free- ſchool, which 
has ſpecial governors appointed by the founder. It is true, 
that an information in name of Attorney General, as an 
officer of the crown was not a head of the ſtatute of chari- 
table uſes, becauſe that original juriſdiction was exerciſed 
in this court before : but that was always in caſes now pro- 
vided for by that ſtatute, that is charities at large, not 
properly and regularly provided for in charters of the crown. 
On the whole of this point therefore 1 ain of opinion, this 
information is improperly brought in reſpect of the juriſ- 
diction : and certainly there are ſomewhere viſitors of this 


charity; for the proper place to apply for miſbehaviour 


would be to the governors. If they refuſed it would be a 
miſbehaviour; and then application ſhould be to the rector, 
Sc. to remove them, and appoint others. 


But the next point deſerves to be conſidered: as to 
which the firſt and principal relief prayed was to remove 
this maſter as not qualified by the ſtatutes, and appoint 


another. There is no ground for the court to interpoſe 


for that purpoſe in the firſt inſtance. No application has 
been made to the governors to remove the maſter 3 which 
they have expreſs power to do preſcribed by the charter. 
That would be going per ſaltum, and an improper way: 
ſo that if the viſitors were out of the caſe, it ſhould not 
come to this court but on the groſs miſbehaviour of the 
governors. Next it is ſaid, the governors have made an 
improper election; for which thele ſtatutes are produced. 
There is no name of the perſon giving theſe ſtatutes; and 
no date. It is pretty odd to come to this court to execute 
ſtatutes of a private — under a charter; of which 
I never knew an inſtance : nor do the ſtatutes appear to be 
obſerved in any one inſtance. I muſt preſume a repeal of 
them; and a court of law would do ſo on evidence to 4 
jury; for the rule of law is, that a corporation has power 
to make by-laws. A court of common law will direct a 
jury to find a N and on account of non-ohſervance 
will preſume a ſubſequent by-law to repeal and alter. That 
is the nature of the caſe ; and it would be ſo at law. Then 
ſhall I enter into that after this length of time? Nor are 
the qualifications required by the ſtatutes ſuch as this court 
would make a ſtrain + As to the application of the revenue 


thereby to the ſcholars, it ſeems to be arbitrary 1 
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to the ſound diſcretion of the governors, as they ſee cauſe : 

but things and times have been altered fince that; for 

though at the reformation greater invitations were made 

to bring the poor to ſchools, that is not ſo proper now, for The poor 
at preſent the poor had better be trained up to agriculture. to be train- 
So that it would be to no purpoſe to decree the governors — em 
to pay this trifle of 74. per week, as the ſtatutes require, 8 
to the poor ſcholars; for it would not be ſufficient for to ſchool. 
them : nor ſhould I make a decree for the governors to 

carry this into execution, if the firſt point was out of the 


caſe. 


There is no ground therefore on either point to give re- Coſts. 
lief ; and this information ought to be diſmiſſed, and that 
certainly with coſts 3 becauſe it appears to proceed from a 
private motive of revenge in the relator, * and that from 
2 very improper cauſe. 


Blunt verſus Cumyns, July 8, 1751. Caſe nog. 


RTICLES were framed to raiſe money in fitting (33 I ) 

out the Royal Family privateers; and thirty ſhares Shares in 
remained unſubſcribed at the time of the capture of the Privateer, 
great prizes brought into Kinſale. The diſpute now was, — 
whether defendants the managers, who ſubſcribed for thoſe nagers af- 
thirty ſhares after the capture, had an excluſive right there- ter — 2 
r 


to, or whether the other ſubſcribers (the plaintiffs) were to Pr ders og 
be let in with them ? excluded. 


Lord Cbancellor determined in favour of defendants.— 
The other ſubſcribers purchaſed no more than the ſhares 
they paid for ; and, if a loſs had enſued, would have borne 
it only ſo far; and therefore could be no farther gainers : 
then the maxim muſt take place, gui 2 commodum, & c. 
Though the defendants ſubſcribing for thoſe thirty thares 
attzrward did not give any new right, yet it could not take 
away any right the managers had before. But az the doing 
that might give occaſion to litigate this matter, the bill 
ſhould be diſmiſſed without colts. | 


Lord Chancellor held, that parol evidence examined by Parotevi- 
Plaintiffs as to theſe articles, but not called for, might be — 
called for by defendants. At law where a witneſs called by called for 
the other ſide proved a matter by parol, which was in writ- by the 


ing, and proper to be proved in writing, and it tended to cher. 


* 1 Vol. 72. 
the 
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NR the advantage of the adverſe party, it was held that being 
though to" a witneſs called by them, and examined by themſelves, it 
prove mat ſhould be admitted as evidence: though it would: not, if 
ter in it had been called on the other fide ; of which there was a 
Gu mg. caſein the time of Hot C. J. In all mercantile contracts or 
nile adventures the articles are commonly extremely ſhon; 
contracts and where a doubt ariſes ahout them, the uſage and under- 
evidence of ſtanding of merchants is read thereto; and is conſtantly ſo 


merchants at Guildball, 


Caſe 110. Worfley verſus Earl of Granville, July 9, 1751. 


Portions, BY marriage-ſettlement of Sir Robert Worſky a hmitati- 
var 69m... on for life to him and afterward to his wife: next a 
on huſband term of 500 years, the truſt of which declared, if no iſſue- 
and wife male or if there was, and they ſhould all die without iſſue - 
2 male before 21, and there ſnould be one or more daughter 
tem ino or daughters, then to raiſe 10, ooo“. Proviſo that if Sir Ro- 

bert ſhould have any ſon by his wife, that ſhould have iſſue- 


(3 3 2) male or attain twenty-one, then the term ſhould ceaſe: main- 


ue male, tenance to be raiſed and paid at the age of eighteen after 


{ | 
| _ 5 death of Sir Robert. 


without i 2 . 
flue male There was iſſue a ſon, who lived until thirty, unmarried, 
before and made a ſettlement, but died in his father's life without 
to rale iſſue - male | ; 

— x ma Defendant, as repreſentative of a daughter, claimed 


ters, &c. G : 
* no 5oool. part of the ſum 


1 — Fer plaintiff. The meaning was, that there was no ſon 
[ one, but ever living to take the benefit of the limitation in tail to him 
died in fa- by this ſettlement, then this portion ſhould ariſe to the 
| — bog daughters; otherwiſe not: therefore the daughters are not 
1 illue- male, intitled in the event that happened. This depends on 

| The porti- the events in the family; and the commencement of the, 

| ons not term, whether on death of the father or any other time, 


able. 
„ vary the caſe. 


| Fir defendant. This ſettlement, made in purſuance of 
articles, ſhall have as liberal a conſtruction to favour the 


general intent to provide for daughters as well as ſons of the 
marriage. Ihe wife's portion is generally made the lettle- 


mon method, as there is no proviſion for younger children 
| | in general: and it is particular, that though it is a provino! 
for daughters only, which generally ſucceeds the limitati- 
| on to the firſt and every other ſon, this term is pre po 


1 | ine is ſettlement 
thereto. By the argument for plaintiff this Ie ſhould 


| ment fir younger children: but this is not made in the com 
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(19a l have no effect, nor any portion at all raiſed, becauſe 
there was a ſon, who attained twenty-one; but the term was 
not to commence until after the death of Sir Robert, and 
nothing was to riſe until it commenced, nor could the con- 
tinzencies before be material. As all the ifſue-male died in 
lite of Sir Robert, whether they had or not iſſue-male, or 
whether they died under twenty-one, is immaterial to the 
queition, whether the eſtate ſhall be charged or not with 
portions. Beſide this conſtruction is pointed out by the di- 
reion for maintenance; which it is unnatural to raiſe in 
the father's life. The latter words before twenty-one are 
to be rejected or diſregarded. Corbet v. Maidwell, Sal. 159. 
but if that is too hard to ſay, Gerrard v. Gerrard, 2 Fer. 
458, and Greaves v. Madiſon, 2 Fo. 231, prove, that words 
in a ſettlement may be. ſo conſtrued as to anſwer the deſign 
of the parties. Here the taking it in a literal ſenſe deſtroys 
part of the deſign, plaintiff's conſtruction making the term 
nuzatory and of no effect. It is: not extraordinary to con- 
ſtrue it to take effect from the commencing in lens 
courts of equity, and even law are very favourable in con- 
ſtructions of terms for years, for younger children, who 
though not creditors, are next to, and as creditors, agai 
all except creditors. Defect of ſurrender of copyhold, or 
livery is ſupplied for them as well as creditors. Even at 
law, words are taken contrary to their true import to 
raiſe portions, 1 Lev. 35. 1 Sid. 102. the term being to 
anſwer the intent adjudged to riſe, though in words it was 
not to riſe. That is the preſent caſe, viz. if the ſons of 
this marriage ſhould not inherit this great eſtate, but it 
ſhould go out of the family-line, the daughters ſhould 
have their portions. Courts of equity have made greater 
rides for this purpoſe than in any other caſe, poſtponing 
an eſtate-tail to the term, which was ſubſequent to an- 
wet the intent. "There is great uſe in ſuch a clauſe of 
cealing as here inſerted, the conſtant practice being now 
that if a term of years is declared to ceaſe on the truſt he- 
nz performed, and there is a long period of time, it has 
been determined, that it has ceaſed, and judges have di- 
rected the jury to find it ſo. 


| Lord Crnanceiiok; 


| ſuppoſe this queſtion is brought for the judgment of 
ne court, hecaule it is neceſſay to bring a bill for per- 
'17mance of the truſt, and, the term being in truſtees, 
tor an aſſignment of the term, Sc. but there does not 
0 * 4 doubt of the right of the caſe on the queſtion 
o. II. 


Co raiſed 
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raiſed on the conſtruction of this ſettlement and truſt of 
this term. Whatever the meaning of the partics was, 
{though I have no doubt of their actual intent) if they 
have uſed ſuch expreſs and poſitive words in the contin- 
gencies put, as that the court cannot put another conſtruc- 
tion upon them without directly contradicting the words, 
and making a new ſettlement, the words muſt prevail. 
From what appears from the words of the ſettlement and 
the plain meaning of them, the daughter of Sir Robert 
or her repreſcntative, is not intitled in the event that has 
happened, to have this ſum raiſed under the truſt of this 
term; firſt on the words of the ſettlement and declaration 
of truſt of the term; next on what might be the probable 
meaning and intent of the parties in making this proviſion, 
which undoubtedly is not the uſual proviſion in marriage- 
ſettlements. 


As to the firſt, it is true, the truſf of this term is pre- 
poned to the remainder to the firſt and every other ſon of 
the marriage: but that will not influence the conſtruction 
of the truſt of the term, or the contingencies put therein: 
for it often happens, that terms are fo. hmited without ne- 
ceſfity. In ſome terms fo limited there have been double 
declarations of the truſt thereof; if there hall be iffuc 
male of the marrrage, to make a 'proviſion for younger 
children; if no iſſue- male, for daughters: yet this 1s inarti- 
ficial. However it is done in that way; (as I have ſeen it) 
ſo no inference from thence. As to the caſe put of the 
court's rectifying the placing the term, it has been done 
in another caſe 3 where a mere blunder has been in the 
maker of the fettlement, the court has relie ved againſt it, 
by preponing and altering the place of the term, which 
the court took to he plainly to the intent: that 
was on a mere miſtake, which is not like this caſe. It 
reſts then on the declaration of the truſt of the contingen- 
cies therein; than which there cannot be plainer. The 
words are put, generally, indefinitely, and are not re- 
ſtrained to any time. It is infiſted, they are to be con- 
ſtrued as if the words inſerted, #f* tbere ſball be no 1/jue- 
male at the death of Sir Robert. It the plain ſenſe of the 
whole truſt of the term abſolutely required that, the court 
muſt do ſo. It is ſa d, it muſt be ſo, becauſe it muſt re- 
fer to the time of commencement in poſſeſſion; but there 15 
no authority for that. That conſtruction has been made in 
caſes as to the time of raiſing the portions ; as, I remem- 
ber, it was in Butler v. Duncomb + but that was to com 


with what was taken to be the intent of the parties as = 
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the time of raiſing the & that they ſhould riot be 
raiſed out of the reverſionary term: and that ended by 
way of compromiſe, for the decree by Lord Macclie field 
was a kind of an award, and what was not to be made 
by the ſtrict rules of the court: and the daughter was of 
age, and wanted it: but there is no caſe where that has 
been inſerted in the contingencies, which muſt be taken 
as put by the parties, and I cannot reje& words of a con- 
tingency : I might as well reject the words of a limita- 
tion of an eſtate. If there are iſſue-male born, who 
attain twenty-one, the contingency is at end that way; 
nor can the conſtruction for defendant be drawn from the 
other words which are ſaid to point it out: nor can they 
add to or create a new contingency. The adding the age of 
eighteen was to prevent the raiſing before that time. The 
adding after the death of Sir Robert was to prevent what 
happened in Corbet v. Maidwell; of which determination 
ine court has ever ſince repented, and always ſaid they 
would never carry it farther z and that determination has 
occaſioned all conveyancers to inſert, that it ſhould be 
raiſed after death of the father, for fear of that conſtruc- 
tion, and to avoid the conſequences of it : but that does 
not furniſh any conſtruction upon the contingency here 
put, or add to it. If any doubt ariſes as to that, the pro- 
viſa, which is part of the truſt of the term, makes it plain, 
and cannot be got over. I admit ſuch a proviſo, for the 
ceaſing will not take away any contingency put in the truſt 
of the term: but when you come to the point of conftruc- 
tion, it will afford a conſtruction, and explain the ſenſe 
of words in the other part. If indeed the words at the 
time of death of Sir Robert“ had been inſerted, the 


court would be compelled to conſtrue this in that manner: 


but they cannot be brought into the conſtruction, when 
it is ſo expreſsly againſt it, viz. at any time: fo that 
taking all this declaration of truſt together, it is impoſ- 


ible to inſert new words, the parties have not inſerted, | 


and to confine this contingency to the time of death of Sir 
Robert. 


But this is on the ſtrict words. Now conſider, what might 
be the view ofthe parties. It is petitio principii to ſay, the 
plaintiff's conſtruction will make this truſt-· term nugatory 
and of no effect i if that is applied to the event which hap- 
pened, it does ſo ; but it is impoſſible to ſay that generally; 
for the truſt of this term will have the ſame effect that the 
words import; viz. that if no iſſue - male, or they ſhould 
all die, whether in this life or not, the portion would be 

Ce 2 raiſable. 
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raiſable. This then is not to make it void abſolutely ; it is 


Ante, 17 
Jane 1751. 


only in this inſtance. The daughters and all parties who 
can claim under the truſt-term are certainly purchaſers; 
but that ſtill brinzs it to the queſtion, what they were in- 
tended to take, and how far? It is admitted, that if there 
was a ſon who ſhould ſurvive Sir Rebert, and attain 21, 
whether before or after death of Sir Robert, it was not to be 
raiſed. But no material ſenſible intent can be drawn out 
of that. Suppoſe Sir Rzbert had a ſon by his wife, under 
age at time of his death, who lived a day after twenty-one, 
and died without iſſue-male ; was there not as much rea- 
ſon and good ſenſe, and according tothe intent of the par- 
ties, to raiſe the portions for daughters as in the other caſe ? 
This is different ſrom the common rule of ſettling; but no 
certain rule or arguinent can be drawn from the method of 
marriage- ſettlements. Somtimes people are of that hu- 
mour as not to put the daughters and younger children out 
of the power of the eldeſt ſon: and that may be truſted in a 
prudent man : ſometimes they make no proviſion for daugh- 
ters unleſs iſſue-male fails; as in Hylton v. Biſzee. Here 
they took a middle way between both, neither making pro- 
viſion for daughters in caſe of iſſue-male, or on failure of 
iſſue- male at any time, but in this manner; if no iſſue-male 
at all, or the iſſue- male ſhould die without iſſue before 
twenty-one, without regard whether that was in the life or 
after death. of Sir Robert. The plain meaning was, that if 
he ſhoutd have a fon, who ſhould attain twenty-one, and 
conſequently be ina capacity to make uſe of that eſtate with 
the father, or without him if dead, the eſtate ſhould be 


delivered from any contingency of this kind. The ſon 


might have lived to a greater age, and a great match 
might have offered : then Sir Robert meant to leave it in his 
power to make ſuch a ſettlement as the ſon thought fit: and 
lo they did, when he attained twenty-one. They could 
not bar this term, becauſe antecedent ; but they did it with- 


out any regard to the truſt thereof. Theſe contingent por- 


tions were not to hang as a cloud over this eſtate all the life 
ot Sir Rabert, this was a middle way between the two me- 
thods of providing for daughters; and conſequently was 
ſeaving them in power of the father, who appears to haye 
no intent to make an ill uſe of this to the prejudice of his fa- 
mily. No contingency therefore has happened, on whic 


theſe po tions are to be raiſcd. 


Ay let 
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Aylet verſus Eaſy, July 11, 1751+ 


M TION as of courſe to enlarge the time ſor pub- 
lication. * 


Laar Chancellor defired it to be taken notice of, that in all 
caſc: of a croſs bill filed atter the original cauſe was pro- 
ceeded in, this ſhould be a ſpecial motion on notice, that 
the court might judge of it on circumſtances, and not of 
courſe, as it is, where the original cauſe is not proceeded 
in; for otherwiſe it would be ealy to delay the heariig of 
a cauſe by keeping this up; and in this cafe the original 
was actually ſet down. | 


Gaſon verſus Wordſworth, July 11, 1751. 


HE former motion was again made, the commiſſion 
being brought over, 


Lord CHANCELLOR, 


[ thought, it might poſſibly come out, that the commiſ- 


ſon might be executed in Sweden by the ſuperintendency 


of ſome magiſtrate there by that k ng's order. Had that 
been ſo, I ſhould (till in fartherance of juſtice have thought 
it properly executed, and not have ſcrupled the receiving a 
depoſition taken under ſuch a ſuperintendency: but it is 
impoſſible now, that it ſhould come out fo, tor the commiſ- 
ſion is now brought over, 


It was then deſiced ta put this off, that the defendant 
might join in a proper application to the court of £weden to 
have the examination taken; for that ſome method might 
be found by taking a new commiſſion to have it allowed by 
that crown, if it could not be had according to the com- 
mon form. 


Lord CuAxckrronx 


| enquired, if there was any reafonable expectation 
that by poſſibility this might be reid at the hearing as 
4 depoſition in chief; for if there had been ſuch 2 
commiſſion depending, I ſhould not have ſuffered this 
depoſition to be publiſhed, but waited till the other re- 
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turned. But it appears, whatever is the event of the 
depoſitions now taking in Sweden, it is impoſſible to read 
them at the hearing ; for the commiſſion is brought over 
here, and they cannot be annexed to the commiſſion, that 
is ſaid to be by fault of plaintiff's agent, which ought not 
to be an objectiou to defendant's proceeding : but no ſuch 
thing appears. He has done right; for the refuſal by that 
crown, and the calling it an unlawful commiſſion, (which 
can only mean, as it was a commiſſion out of this court to 
be executed in Sweden,) is an abſolute diſclaimer, and im- 
ports a forbidding to act under the commiſſion ; for the ex- 
amination that king requires to be taken by magiſtrates ac- 
cording to the law of Sweden. How then can depoſitions, 
taken under this as in a judicature of that king's ereQing, 
be allowed? So much as to the authority of it, Beſides as 
to the manner of it, it is a public examination: whereas 
the rule of the court is, that the commiſſioners muſt keep 
ſecret, and not let what the other witneſs ſwore be known. 


It is impoſſible therefore to let that be read: nor will I ſend 


another commiſſion oyer under the ſeal of Great Britain to 
be treated in the manner this has been. The ordinary 
courſe of the court is, that depoſitions de bene eſſe are not to 
be publlſhcd,* unleſs a witneſs dies, or is gone to a great 
diſtance ;; ſo that it is impoſſible to have a ſubſequent exa- 
mination of him in chief. That is the uſual, but not the 
only caſe, in which the court can order theſe depoſitions to 
be publiſhed, The fundamental rule is, they are not to be 
publiſhed, but where there is a moral impoſſibility to have 
that examination in chief. That appears here; for what 
ss vow doing in Sweden is in direct diſclaimer of this com- 
miſſion, and is by a pretended court ſet up there, and open, 
contrary to the ſubſtantial juſtice of this court, which re- 
quires it to be ſecret: and the examination de bene eſſe is a 
little to be found fault with as any ever taken; for defen- 
dant joined in it. It will make the common order, which 
is made on petition and affidavit of a witneſs being dead; 
which is only, that when publication ſhall paſs in the cauſe 
theſe depoſitions taken de bene efſe be publiſhed. | 


® Poſt, 496, 


in the Time of Lord Chancellor HARDWIcKE. 


Biſhop of Sodor and Man verſus Earl of Derby. Caſe13r. 
Earl of Derby verſus Duke of Athol. 


July 15, 1751. 


Y letters patent 9 J. 1. a grant was made by the Crown Ifleof Man 

of the Iſle of Man, and of all the reQories and tithes 392 

by name, to William Earl of Derby for life, to his wife for ſiamem 

lite, and then to James Lord Stanley their eldeſt ſon in fee, to made una- 
be held of the King by /iege homage, rendering to the King lenable 


immediately after that Aomage two falcons, and ſo to his —_— 
ſucceſſors every reſpeQive coronation day two falcons. ral on fai- 
ure o 


iſſue-male. 


By a private act of parliament paſſed at the ſame time, Stat. of 
it was enacted, that Earl William and his wife during their wills and 
lives and for the life of the longeſt liver of them, and after — 
their deaths that their ſon James and the heirs-male of his thercto. 
body lawfully begotten or te be begotten, and after his death 
without ſuch iſſue, that Robert Stanley and the heirs-mail of 3 38) 
his body lawfully, &c. and after his death without ſuch 
ifſ1-, that the heirs-male of the body of Eart William law- 
tully, Ec. and for default of ſuch iſſue, that the right heirs 
of James Lord Stanley, ſhould have, hold, and enjoy freely 
and clearly againſt the King, his heirs and ſucceſſors for and 
upon the tenures therein mentioned, and againſt the widow 
and daughters of Earl Ferdinand, all the ifle, caſtle, pele, 
and lordſhip of Man, with the rights, members and appur- 
tenances; and that neither James Lord Stanley nor any the 
heirs-mail of his body lawfully, Ic. nor Robert Stanley nor 
any the heirs-mail of his, fc. nor any the heirs-mail of 
Earl William, ſhould have any power, authority, or liberty 
to give, grant, alien, bargain, ſell, convey, affure, or do 
away the ſaid ifle, Ic. and other premiſes in this act of par- 
lament, or any part thereof, from His of their iſſue or iſſues 
or other perſons by this act appointed to enjoy the ſame ; 
but that the ſaid iſle, Sc. ſhould continue as above limited; 
and that all gifts, conveyances, &fc, to the contrary ſhould 
be void and of no effect; ſaving and nevertheleſs that it 
ſhall be lawful for them to make ſuch leaſes and demiſes, as 
tenants in tail by the St. H. $. may lawfully do within the 
team of England, 


Charles 
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Charles Earl of Derby, in 1666, made a leaſe for 10,069 
years of the rectories and tithes in Man, for the benefit of 
the poor clergy of Man, and made a deed as a collateral ſe- 
curity for quiet enjoyment thereof, by which he conveyed 
certain lands in Lancaſhire to the Biſhop and others, in fee 
in truſt to permit Earl Charles and his heirs to hold the ſaid 
lands and receive the rents until interruption in the receipts 
of the rectory or tithes or any Part thereof by the ſaid 
Charles, or any perſon claiming lawtully under him, or un- 
der his anceſtors or their aſligns : .that in caſe of ſuch inter- 
ruption during the ſaid term the truſtees might enter into 
the ſaid lands and receive the rents, 


James Earl of Derby, in 1753, deviſes and bequeaths to 
the plaintiff in the croſs cauſe and his heirs for ever, all and 
every his honours, caſtles, lands, tenements, and adyow- 
ſons, real eſtate and hereditaments, whatſoever and where- 
ſoever. 


The ſaid Earl James was heir. mail of James Lord Stanley 
mentioned in the grant and act of parliament ; and by his 
death James Lord Stanley and all the other Earls being dead 
without iſſue- mail, the Duke of Atho! enters and evicts the 
tithes, | 


Upon which eviction the truſtees brought the original bill 
in behalf of the poor clergy, c. in Man to have the bene- 
fit of the collateral ſecurity. The croſs bill was to have 
poſſe ſſion of the iſle delivered; to have an account of the 
rents and profits; and that the Biſhop and clergy may hold 
the rectory and tithes purſuant to the grant to them. 


Fer the Earl of Derby plaintiff in the croſs cauſe. Firſt, 
whether it was originally by law in the power of Earl 
Charles to make a grant of a particular part of this iſle at 
the time he did? Whether he was reſtrained by act of 
parliament ſiom making this grant? Whether this iſle was 
de viſable in its own nature? If ſo, whether it is deviſed? 
If the a& of parliament had not interpoſed no doubt but it 
was alienable at common law ; and he had power to leaſe, 
as any tenant in fee might. It is implied in the words of 
the grant and on the act of parliament ; for otherwiſe ſuch 
care would not be taken to prevent this alienation in other 
caſes. He was ſeized as tenant in tail, remainder in fee to 
himſelf. By the act of parliament an intail was 2 


* 
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to which eſtate in land the ifle was a ſtranger, It could be 
only granted by way of conditional tee; and then it would 
have another conſequence, from what it would in caſe of an 
eſtate-tail- But this act of parliament has made this ifle in- 
tailable, and has aQually intailed it, giving it all the proper- 
ties of the Rat. de donis but has barred that fictitious method 
invented after that ſtatute in Taltarion's caſe. It takes in 
all the male deſcendants then ſubſiſting, or that could ſubſiſt 
for the future in that family; the preſerving it in the name 
and blood of which family, where it had been from the 
time of K. H. 4. was the intent. The crown having part- 
ed with the whole fee, the remainder in James Lord Stanley 
is the ſame as a reverſion, and very ſimilar to a reverſion 
in fee in the ſtat. de donis, which may be aliened, though 
the eſtate-tail cannot. That ſtatute created a new eſtate 
urknown to the law hefore, and of a very particular nature, 
being never grantable as all other eſtates were, None can 
grant an eſtate-tail from himſelf to another, being inherent 
in him. The reſidue after creation of the particular eſtate 
was a reverter or reverſion in the grantor, and if given over 
to a third perſon, was called a remainder, Both theſe 
eſtates, reverſion and remaindex, are diſtinct from an eſtate- 
tail. Different perſons may be ſeiſed of them; nay the 
lame perſon may be ſeiſed of both in different capacities, 
and diſpoſe of one though not of the other. Though 
doubted in the old books, as in Rol. Ab. whether a remain» 
der of reverſion in fee is deviſeable or not, that was upon 
the law before the ſtat. de donit, when it was only a poſſibi- 
ty, and the wiſdom of the law would not ſuffer the aliena- 
tion of a poſſibility : but the ſtat. de deni has altered it, ſo 
that it is eſteemed deviſable ſince. Bro. Deviſe 42. that a 
huſband might deviſe ſuch a remainder to his wife. Theſe 
were then two eſtates; and might have come to two diffe- 
rent perſons, as they did in the courſe of the pedigree ; and 
no difference from being in one perſon, he having the ſame 
right to diſpoſe of that reverſjon or remainder as if in two. 


to leave the power of diſpoſition of the reverſion in fee, 
any more than of the eſtate- tail (which is thereby abſolute- 
ly prohibited from being aliened) depends on the proviſa, 
Whether that extended to the reverſion in fee, whenever it 
ſhould take effect in poſſeſſion ; ſo that the intent of the le- 
iſlature and of this family was, that there ſhould be a limi- 
tation unalienable from heir to heir for ever; which is quite 

a new 


Whether this a@ of parliament has laid ſuch reſtraint as not 
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a new kind of limitation. Whether it can be fo done by 
act of parliament is doubtful ; but certainly nothing elſe can. 
It is not expreſſed with any accuracy, that ſuch was the in- 
tent, Though the ſtat. de donir does not extend to Man, 
yet in making this act 7 J. 1. they ſcem to have had that 
ſtatute in view, and to convey the ifle with the title in the 
family according to that ſtatute, and mult then have the 
ſame conſtruction. Whether or no there could be à fine 
or recovery of this iſle is uncertain ; there have been ſeveral 
fines of the plantation lands, 


Lox Db CHANCELLOR. 
That is becauſe of the acts of aſſembly. 


But this muſt be taken an eſtate tail in all events; ſuch 
as would intitle to dower, as held in Kelway, though the 
particular method of ſeeking that dower was there found 
fault with, Tenant in tail is only tenant for life with ſeve- 
ral powers. This act gives the power of leaſing, ig the 
ſame manner as ſtat. H. 8. does to tenants in tail, This 
leaſe by Earl Charles is not abſolutely void, as it would be it 
there was no rent reſerved without any act by the iſſue in 
tail, much more by thoſe in remainder : but rent being te- 


. ſerved, it is only voidable, like an infant's leaſe where rent 
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is reſerved; for if no rent is reſerved ſuch leaſe is void. 
Being then only voidable, it is capable of bei ade good, 
viz. by acceptance of rent down to the death of the laſt 
James. It is a clue to the ac, that the clauſe therein was 
adapted to the caſe of tenants in tail by the ſtat, de dons; 
upon the inventors of which ſtatute great commendations 
have been paſſed : though afterward as great on thoſe, who 
found means to evade it. Conſidering the intereſt granted 
and tenure reſerved, no objection ariſes to this leaſe from 
the nature of the tenure. The grant by the letters patent 
was deſigned as beneficial as poſſible for the grantee, and as 
little ſo for the crown. The tenure, though petty ſerje ty, 
has the nature and freedom of ſecage; and is therefore the 
leaſt burthenſome of tenures, putting Earl William in a bet- 
ter ſituation than if no tenure had been reſerved; for then 
the law would create a tenure by Knight's ſervice. Anthiny 
Law's caſe 9 Co. 122. and in the caſe of defeive titles in 
Ireland in the time of K. C. 1. which is extremely well re- 
ported by Baron Barry. Here are all the words to exclude 
the conſequences of Knight's ſeruice : whereas the * 
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taking it to be a feud of the crown, would put that grantee 
in the moſt unfavourable ſituation of any caſe ſince the abo- 
Intion of tenures by 12 C. 2. ſince the conſequence of the 
King's tenant in capite aliening without licence is forfeiture, 
and taking it into hands of the crown. A feudal tenure is 
ſuch, as cannot be aliened without licence : but that rule 


has been departed from. Bro. Alienation 30. ö. 10. the. 


reaſon of the neceſſity for a licence of alienation was, that 
the crown ſhould not be deprived of the benefit of its mili- 
cary tenure, but ſhould know to whom the alienation was 
made, and have the fee for it : that holds not upon an ali- 
enation for years, for which a licence is never neceſſary, 
not being regarded from its weakneſs, altering not the feud, 
nor ſtanding in the way of tenant to the precipe in a reco- 
very, the law only regarding ſuch eſtates as depend on live- 
ry, viz, freehold, the tenant of which ſt} conſidered as a 
tertenant. But if there is a colour for neceſſity of a licence, 
the crown is precluded from having recourſe to a ſeizure 
upon the letters patent; and from the diſtance of time a 
favourable preſumption would be made, poſſeſſion having 
gone in this manner from 1666 to 1735. This leaſe then 
upon the intail ſpent is good againſt all claiming under the 
remainder in feez under which, on the death of the laſt 
Earl James in 1935, the Duke of Atho! claims; ſo that he 
had no power to enter or evi, and conſequently the colla- 
teral ſecurity is not liable, nor ean the plaintiffs in the origi- 
nal cauſe come here for a remedy : for to intitle thereto they 
muſt ſhew, the Nuke of Athe! had a lawful title; for a tor- 
tious entry or eviction will not do. 


As to the ifle itſelf whether, ſuppoſing it alienable, it is 
ſo by teſtamentary diſpoſition ? It might bear an argument, 
whether by the general law of nations this might not be de- 
viſed as well as other countries, if it did nat depend oa the 
nature of the feudal tenures, which were not deviſable be- 
cauſe of the hurt to the Lord, who thereby loſt his relief, 
Sc. but all that is now gone. Helden in his title Honour, 
and Coke 4 Inft. 283 ſhew, this iſle has been aliened; and it 
would be very particular, if the different method of alienati- 
on ſhould cauſe a different conſtruction. The law of England 
. muſt be the rule of conſtruction, it paſſing under the Great 

Seal of England, 2 And. 115. 1 Infl. 9. 4 Infl. 201, 284. 
Acts of parliament in England do not indeed extend ro Man 
without particular expreſs words ; but that rule muſt be 
confined to diſputes relating to private property in the iſle 
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by the inhabitants, which are to be governed by another 
law: the extent of that rule will not take in queſtions of 
the property and diſpoſition of the entire ifle itſelf, becauſe 
it is the ſubjeQ matter of a grant by the crown under the 
Great Scal, and conſequently paſſes by an inſtrument framed 
in the language and manner of the laws of this country, 
and ſhould not therefore be conſtrued different from them. 
It is the ſame with the Commntes of the Welſh borders, in 
which even the King's writs run, as was laid down by Pau, 
and is founded on reaſon. Then though it may be agreed, 
that this iſle is not part of the realm, but an acquiſition to 
the crown by conqueſt by K. H. 4. that does not prove it 
not deviſable by the common law before the ſtat. of wills, 
Though a right and title was gained by conqueſt, that makes 
no- alteration; the laws of Man ſtill continue the rule of 
their property. So it is as to Jamaica according to Blanchard; 
ſo notwithſtanding the conqueſt by K. W. 1. which intro» 
duced ſeveral Norman cuſtoms, yet the old cuſtoms remain- 
ed. So of Wales and Ireland. But this iſle was both by 
forfeiture and conqueſt : though Anderſon and Coke differ 
irom each other therein. The caſe. 40 Eliz. 2 And. 115, 
4 Inſt. 283. muſt indeed be allowed a great authority: bur, 
it it did not relate to ſo great a queſtion, would be ſaid to 
be a moſt imperfe& report, there being a ſtate of the caſe in 
neither. Though it is not ſaid, the ſtatutes of wills and 
uſes extend not to Man, it is not ſaid, not to be deviſable 
before. As things ſtood originally at the time of that reſo- 
lution, it might be too hard to inſiſt on the ſtatute of wills 
extending thereto; but an act 7 J. 1. having interpoſed 
ſince that caſe, directing it to be held in common /ocage, 
which by a prior act being made deviſable, why ſhould not 
this be deviſable, in the ſame manner as it is made intaila- 
ble, though never ſo before? and why ſhould it not be go- 
verned by the law of the land mixed, as it is, of the com- 
mon and ſtatute law ? 


Next as to the extent of the deviſe, whether ſufficient 
to paſs this. It is not indeed particularly deſcribed : but 
there are ſeveral caſes, where vi verborum it muſt be ſo. 
The words are very ſtrong and comprehenſive ; ſo that the 
ſtatute of wills itſelf has not more extenſive words than this 
will has. This is determined to have all the properties of, 
and to be real eſtate. Ali my real eflate is as Holt ſays, genus 
generaliſſimum: ſo is all my hereditaments, comprehending 


every thing in nature of an inheritance ; ſo that an - 
14 
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tail has been held forfeited by force of that word. It ſeems 
to be in view to paſs other than in England by the word 
wherever ; no words accompanying to bind down the ſenſe 
here, as in Wilkinſon v. Merryland, Eq. and other cafes It 
may be ſaid, Amours are firſt mentioned, which is of an 
order inferior to that of an iſland, and ſhall not be extended 
higher : that rule holds not in caſe of wills, as it does in an 
act of parlia ment. 


Loxgd CHANCELLOR. 
Allowed. 


In a late caſe one ſeiſed of a ſmall, and intitled to the 
reverſion of a great, eſtate of Sir Henry Johnſon, deviſed 
his ſmall eſtate, (which he had moſt in contemplation) in 
a very particular manner, all his eftcte, meſſuage, and tene- 
mnt, called ſo, and all other real eſtates what and where- 
ſocver: it was argued, that beginning with the ſmall, he 
could not mean afterwards that of greater value and ex- 
tent : Your Lordſhip held, ſeveral good manors paſſed under 
that, and they are now enjoyed under that, and-they—are 

It Hatural to think, the iſle was 
inticled to go with the title, The teſtator might have the 
fl? in contemplation ; and unleſs it appears clearly, he 
had not, as the words from their natural import are ſuf- 
ficient to carry it, it will paſs, In both grants and wills 
it 7 be ſh:wn on the other ſide, that it was not in- 
tended, 


For Duke of Athol. Whether the demiſe of this term 
is good againſt the right heir of James Lord Stanley at the 
time of failure of iſſue-male of Famer, of Robert, and of 
William, is the whole queſtion, and all the preſent queſ- 
tion of right chat ariſes in conſequence of the original bill; 
becauſt if not good againſt him, the eviction is right, and 
the collateral ſecurity muſt take place; which will depend 
on the conſtruction of the private acts; and that eſſen- 
tially as to be argued principally, if not ſolely, on that 
ground, though other argument may be proper to be taken 
into conſideration, This act was adapted to a particular 
caſe, and was never extended to, nor can poſſibly, ſuit any 
other. It has been endeavoured to be overturned by beg- 
Sing a propoſition, and arguing from it as if true; viz. 
that the particular caſe, to which this act was applied, is 

| the 
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the ſame with the general caſe exiſting in England before 
the Hat. de donis, to which that ſtatute was applied, and 
therefore that there ſhould be by analogy the ſame con- 
ſtruction: but the contrary is true; the cafes being ſo far 
from being the ſame, that this particulat caſe never did, 
(it might be almoſt ſaid), never could exiſt before that 
ſtatute de donis, Firſt to ſtate how the law moſt notori- 
ouſly ſtood and was eſtabliſhed as to the ſubjeR of this pri- 
vate act, the limitations of this feudatory kingdom or Lord- 
ſhip, immediately previous to the making the act; which 
is the way of conſidering how the act is to be applied to 
it. It happened, that the whole conſequences of law as 
to this ſubject were well known, there having ariſen a 
great queſtion about the latter end of Q. Eliz. and the 
pet ſon's framing this at (who were great men) had that 
determination of their own in view. The diſputes in the 
family between Earl William and the daughters of his bro- 
ther Ferdinand ended in a reference or ſort of award in nature 
of a pragmatic ſanction, and an act of parliament paſſed in 
conſequence thereof; by which the whole Derly eftate, 
that was in England, was ſettled : but as to this Lordſhip 
Earl Ferdinand appeared to have made a grant to uſes for 
good conſideration, the limitations in which would have 
been limitations in tail, if they had been of lands in Eng- 
land : and by his will (though it does not appear) he de- 
viſed the whole iſle, as is plain from the et cetera in Ander- 
fin; which deviſe muſt have been to the prejudice of his 
heirs, as it occaſioned diſputes between them and his bro- 
ther. Anderſon and Coke agree in the reſoluti6ns, but have 
not ſtated at large the whole of the caſe, only the conſe- 
quences in point of law; which muſt probably be from 
its being ſo notorious. The Judges determined, it could 
not be intailed, for that the ſtat. de donis extended not to 
it, nor the ſtat. of uſes, nor of wills; and therefore it could 
not be deviſed, as not deviſable in its own nature by the 
common law or within the ſtat. H. 8. Then it was ſtarted 
as a notion, that this was a male fief, which in the feudal 
law could not deſcend to the general or female heirs; for 
theſe fiefs originally never could go to collaterals. The 
reſolution of the Judges thereon, and very well founded, 
was that in letters patent where the word heirs is made 
uſe of, it muſt be underſtood according to the ſenſe the 
law of England puts on it. It is not granted according to 
the feudal, but is an inveſtiture according to the law o 


England, being under the Great Seal of England, and — 
ca 
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cannot be conſtrued according to the feudal or other law 
and therefore deſcended'to the heirs general hke the Con- 
mites in Wales; and between them and the heir-male, 
agreements were entered into for the purchaſe of it, The 
crown had plainly no right to it. K. J. I. made a grant of 


it to Earl William; which muſt be from a notion that this 


fief, though a ſovereignty, could nut from the nature of it 
be aliened without the conſent or participation of the ſupe- 
rior; as it might then go into hands the King would not 
like, To take away all doubrs of that kind was probably 
the reaſon of taking in the King in making all the grants. 
There is indeed a diſtinction, in all the old books between 
an alienation and ſubinfeudation, and ſubinfeudation and 
term for years; and it ſeems, that until theſe acts of parlia- 
ment were made, the King's as other tenants might make 
a ſubinfeudation, but could not alien in capite without the 
King's conſent ; which introduced the act of parliament, 
and ſhews, why the King interpoſed in theſe grants inſtead 
ot theſe limitations being made by the family; but no ſta- 
tute, particularly the ſtat. de dmis, extended to this: all 
which was known and certainly eſtabliſhed. This, being 
held of the King by a tenure ſimilar to the feudal laws, is 
not alienable without licence; as is clearly ſettled in Craig 
and WWright's tenurer, 20, 31, 154 This unalienable 
quality was the occaſion of what was conſiſtent with our 
common law, which did not permit the tenant to diſpoſe 
to hold of the ſuperior Lord: but the ſtat. Jia emptores, 
Lc. does permit the tenant to diſpoſe of part to hold of 
the ſuperior Lord, as he himſelf held, not of the whole: 
but that ſtatute did not extend to tenants in capite, which 
were as at common law, as appears from the ſtat. de pre- 
reg, Regis. This reſtraint continued on tenants in #night 
ſervice, that they could not alien the whole in any ſhape, 
nor any part, ſo as to hold of the crown itfelf; that is, 
could not create tenants in capite. But 32 and 34 HF. 8 
are remarkable, giving power not only to make wills, but 
to aſien in the life of the parties, eſtates held in ſecage and 
in capite of the crown, but not eſtates held of the crown 
by lnight ſervice; and gives a particular power by deed or 
will to alien, which they coul not do before without the 
King's licence, even lands in capite, ſo far as they did not 
extend to more than a third part, Sc. Theſe ſtatutes ſhew 
clearly, there was -a neceſſity to have acts of parliament 
mace in order to give power to diſpoſe of even common 
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eſtates by will, and a power to diſpoſe of eſtates in capite, 
ſo as to affect the crown in any ſhape whatever, But it 
is ſettled in- 2 And. and Coke, that neither theſe nor the 
general ſtatutes of this kingdom extend to Mam any more 
than to the foreign plantations, as Ireland, Fc. which they 
do not, unleſs made before the ſettling the place; for ſuch 
laws as were made before, they muſt from neceſſity, as 
Engliſhmen, cairy with them: and that is the conſtant 
practice at the Council Board on a queſtion concerning a 
ſtatute, whether it was made before or after, not binding 
them if after, Then the law being known, and all theſe 
points known, the iſle is bought by the heir- male from the 
coheirs; and the crown conſents to the alienation. To 
conſider what effect the preſent limitation in the act would 
have had, if they had been made hy the whole family con- 
curring. The effect would be only the giving James a fee 
ſimple abſolute; for the whole family joining in a feoff- 
ment and refeoffment, or in any ſhape or contrivance, could 
not do otherwiſe. The inheritances before the ſtat. de 
donis, which clearly did not extend to it, were fees ſimple, 
abſolute and conditional. He who had a conditional fee, 
udtil breach, was owner of the whole inheritance : he 
held of the ſaperior Lord; his heir would have been in 
ward; and it was ſubject to all the conſequences of hold- 
ing of the ſuperior Lord; could have aliened before iſſue 
born, 1 Inſt. 19. and Wyllian v. Lord Barkeley, Fe. as 10 
his iſſue, becauſe he had a fee ſimple: but could not be- 
fore iſſue had deſtroy the condition, becauſe the law con- 
ſtrues it as an eſtate to a man, if he had iſfue, but did not 
confider the condition as an intereſt, leaving the fee ſimple 
in him as owner. Then James would have been owner of 
the fee, and could have barred all his iſſue. Where would 
have been the reverter? It could not be granted to himſeſf; 
for that would be a void grant : the condition could not be 
granted: it was no intereſt. Suppoſing it had been te- 
ſerved to Earl William, (for it could not be granted) and 
from him deſcended to James, it would not then have con- 
tinued a condition; for if the condition had deſcended to 
the owner of the fee, the condition muſt have been ex- 
tinguiſhed, It would then be an abſolute fee; for one 
cannot enter on himſelf for breach of a condition: like 


other conditions, of the payment of a ſum of money, | 


that condition comes to the man himſelf, it is abſolute : 


ſo that in no ſhape could it be in James. It could Ar 
1 | | gra 
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to him nor deſcend : for that would make the eſtate abſo- 
lute, It was conſidered only as a condition, and not the 
effect of a limitation, as Wright J. ſays in his tenures. 
The ſtat. de danis has reſtored it to a limitation, as it was. 
To conſider what effect the preſent limitations would have 
had, it they had been made good by the king's preroga- 
tive, or by an act of parliament, which had only autho- 
riſed the limitations, and gone no farther. The poſſibi- 
lity of reverter could not be aliened to a ſtranger, it re- 


maining in the grantor. In Lord Stafford v. Buck/ey, Your Ante, 23 
Lirdſhip ſaid, that the King might grant a condition or Feb. 1781. 


poſſivility, as applied to ſuch a caſe before the ſtat. de 
dini. Suppoſing the King may do ſo, and had by his 
Prerogative and letters patent made the preſent limitations, 
then would it be a grant of the poſſibility to the right 
he'rs of James as a deſcription of the perſons who were to 
take the chance at the time, it was to take effect in poſ- 
ſeſſion; it could not by implication veſt in James as an 


intereſt, becauſe it was no intereſt, and he had the fee ſim- 


ple without it by the firſt limitation. Nor could James 
alien this from his heit; for a poſſibility of reverter could 
not be granted away, until it came into poſſeſſion. Though 
donee might alien it after iſſue born, donor never could 
in any caſe : nor could this ever take effect in Fames while 
he lived. Then it would he a grant to his heirs, which 
could not be taken from them, not could take effect in 
poſſeſſion, until their anceſtor died. It muſt then be con- 
ſidered as a poſſibility of reverter in thoſe deſcribed to take 
it, and who could not take it before failure of iſſue- male. 
[t never could have veſted in James, who could not defeat 
it; nor is it within the reaſon of thoſe caſes of veſting an 
intereſt in the anceſtor; becauſe here all the conſequences 
of the feudal tenure are anſwered; for he is the owner of 
the fee: though indeed in this particular caſe there could 
be no wardſhip. The view of the parties was the conti- 
nung the Lordſhip in the family; which Lord James 
himſelf valued more than his own power, They wanted 
an intail, that was to continue: the ſtat. de donis not ex- 
tending to it, would not operate on it, as was well known, 
If it had, there would be no occaſion for the a of parlia- 
ment. The act was neceſſary for two purpoſes; to make 
the grants effectual from the coheirs and againſt the crown, 
and to eſtabliſh it; which was the main point; not intend- 
ng to veſt a remainder in Earl William or reverſion in; 
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James by the limitation to the right heirs, but only to make 
2 proviſion applicable to that particular caſe, to ſecure the 
ſucceſſion through different ſeries of heirs-male, and then 
to ſecure it to the right heirs. The prohibition is added 
to thoſe who might have barred, as Robert and James, and 
every heir-male of the body of William; but not to iI. 
liam himſelf, becauſe the legiſlature did not think he had 
more than an eſtate for life; and if they had not thought 
ſo, they could not commit ſuch a blunder. The ſame ar- 


gument holds as to the limitation to the right heirs of 
James, who were to take a contingent hope of ſucceſſion, 


It was to no purpoſe to veſt it in the anceſtor, for he could 
not alien it ſeparately; could not have taken it from his 
heir before it came into poſſeſſion. An act of parliament 
may limit a fee ſimple ſo as it cannot be aliened; but that 
mult be by particular act of parliament, as in the caſe of 
Lord Willoughby of Brest ſo of ſeveral honours limited 
to the heirs- female: ſo is the barony of Lucas, This is a 
chalking out of different ſeries and lines of ſucceſſion: be- 
fide the act has expreſsly declared, the tenure ſhould be of 
the King; which could not be, if looked on as a rever- 
ſion, and not a poſſidility of reverter; for then it muſt be 
held of the reverſioner ;, and if that was granted away by 
James, it could not be held of the crown, but of the grantee. 
All this is laid down in Lord Barkeley's caſe, Po. Then 
the right heir is to take it as a chance of ſucceſſion. Ci 
les, who made this demiſe, is iſſue-male of the body of 
William, and is hereby prohibited, which would be over- 
turned by the other conſtruction: whereas a ſettlement by 
act of parliament, which is a law made in that particular 
inſtance, is not to be conſtrued by the ſame rule as words 
in a conveyance of land in England, or ſubje& to the con- 
ſequences of it: but ſuch conſtruction is to be made, as 
will give it effect. Wheatly v. Thomas, 1 Lev. 73. The 
poſſibility of reverter at common law, before ſtat. de dom? 
is not alienable, until it comes into poſſeſſion ; as to which 
one part of the caſe of Sir John Gordox of Park, deter- 
mined laſt ſeſſion in the Houſe of Lords, is very applica- 
ble. The queſtion was, whether a perſon- forfeited an 
eſtate-tail that he took, and alſo an eſtate- tail to the heirs- 
male of the body of his father? The Lords and Judges 
held, he did not forfeit the laſt limitation, becauſe it as 
not conſidered as a remainder veſted in him; for if veſted, 
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ſhews, that though by our law that limitation to heirs of 
the body of the father veſted in the ſon over and above the 
limitation to himſelf and the heirs-male of his body, and 
therefore would be forfeited by our law, yet becauſe by 
the teudal law governing in Scotland it was not conſidered 
veſted in him, it was not forfeited. So in this caſe, if 
there had been a forfeiture for high treaſon, it would be 
too much even by the Engliſh law to ſay, the heirs gene- 
ral forfeited, though there had been a forfeiture as to the 
other limitations, upon the authority of that caſe. 


Lord CHANCELLOR: 


That caſe is ſuch a mixture of Scotch and Engliſh law, 
that no inference can be drawn from it. 


The ſuppoſed analogy between the ſtat. de donis and this 
at totally fails both in the foundation and ſuperſtructure. 
This particular caſe and the reaſon of it did not exiſt be- 
fore the ſtat. de dows. The miſchief in that ſtatute was 
not, that it was hard. that one having a limitation to him 
and the heirs-mail of his body ſhould defeat his right heirs; 
had that been the particular caſe to which the ſtatute was 
applied, the meaning of the ſtatute muſt have been to per- 
vent this poſſibility of reverter from being barred; but as 
this caſe is not the ſame, neither is the remedy the ſame z 
for under this act of parliament there could be no fine, re- 
covery, or diſcontinuance made of it; as it would be void 
and of no effect. If the legiſtature had thought the ſtat. de 
dinis fuluris normam impoſuit, this prohibitory clauſe was to 
no purpoſe : nor could the prohibition have effect unleſs ap- 
plied to this caſe, to prevent amet, &c. from hindering the 


this alienation is not well warranted on the conſtruction of 
the act, it makes an end of the queſtion upon the bill by 
the clergy. It is ſaid, acceptance of rent will affirm this 
leaſe but though that will make a voidable leaſe good, as by 
an infant or tenant in tail, yet never if abſolutely void, as a 
leaſe by tenant in tail to commence after his death. If this 
at was meant to reſtrain alienations in fee, it would be ridi- 
culous, if it did not alſo reſtrain alienations for years. 


Hitherto the caſe has been conſidered on the general pow- 
er of alienation: now as to alienation by deviſe : which 
queſtion ariſes on the croſs bill, filed late in 1947, after 
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right heirs enjoying this on failure of iſſue-male. If then 
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this cauſe had been depending from 1742, and after the 
eviction had been known ſeveral years before, The intent 
is the great rule governing in wills. On this will, properly 
adapted to all ſorts of eſtates in England, it could not be the 
intent under general words to give this iſle, a kingdom held 
of the crown of Eng/and, a feudal principality holding of a 
ſuperior, In its original it was for generations a kingdom, 
by degrees held of different princes, as of Norway, Scotland, 
and for many centuries of this crown, Hoele's Hiſt. 183. 
2 Comb. Brit. 1443. Calvin's Caſe, 7 Co, 21. 4 Inſt. 283. 
and the hiſtory of it appears in King's treatiſe, So that it is 
a kingdom loſing its ſovereignty only to à certain degree, 
and what the feudaliſts called a royal liege feud. It is im- 
poſſible then, that one ſhould by his will intend to give this, 
and not mention it, It is true the ſame words are uſed, as 
are in ſtat, H 8. That ftatute did not mean to include a 
{eudatory kingdom; for they had been all given away from 
the crown. Had they then exiſted, the ſtatute would have 
either excepted them out of the power of devifing, or qua- 
lified it; for theſe words never would be conſtrued to extend 
to things of this ſort, If K. H. 8. made a will, it couid 
not be thought he intended to deviſe the crown of Englend 
by theſe general words; which if they were to carry it, 
would be contrary to his intent; which in no caſe can be 
done by general words, The word dominion is not in this 
will; if it was, being not generally uſed in common law in- 
ſtruments, there might be ſome colour for it. Real eftate 
and hereditaments mult relate to things of inferior nature. 
Owen 124, ſhews, honours, c. will not paſs by general 
words, Beſides konours and caftles are interlined, which is an 
evidence teſtator did not think the general words of this will 
would carry them. The introductory words then ſhould 
be reftrained within the bounds intended; which is com- 
mon in wills, as in deviſe of all lands and tenements having 
two ſorts in the ſame place, freehold and leaſehold, the ge- 
neral words are reftrained, not from the words in the will 
itſelf, but from the nature and circumſtances where other 
eſtates are ſufficient to anſwer it. Suppoſing this a revetſi - 
on (as it is argued) it muſt follow the eſtate in poſſeſſion; 
and this act of parliament makes no alteration as to the re- 
verſion, leaving it as unalienable as before. It is ſaid to be 
made to prevent fiftitious alienations by fine or recovery; 
but none could be levied in this iſle; for it muſt be levied 


of ſome county in England; in none of which is this — 
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as the iſle of Wight is. So as to the Pantations, Which 
have laws of their own. But it is determined 40 E'iz. that 
this iſle is not deviſable; that it deſcended to the heirs not- 
withſtanding the deviſe there, which was a deviſe of the iſſe 
itſelf; and to that only it is applied, not to lands within the 
iſle, as has been argued. That reſolution holds as much 
now as before, becauſe founded on the general nature of 
the eſtate as not governable by the laws of England, but of 
another nature, and therefore not within the ſtat. of wills, 
If the crown of Eng/and conquers a country, and leaves 
the people to enjoy it, the conquered keep their own laws, 
until the conqueror declares the contrary; a fortiori where 
he declares they ſhall, An Englijh colony carry with them 
all the-laws of the crown in being at the time of planting 
it, which are adapted to the ſituation, not all others; but 
no ſtatute made after binds without naming them. This 
ile belonged to the crown before any act of parliament, 
Pryn's Inſt. they are then to hold all their laws, and no ſtat. 
in England can extend to them. On the common law, 
which never tolerated wills, and which part of the feudal 
law was received in England, it could not be deviſed. Craig. 
172. folio, where, it is ſaid, as common feud cannot be 
deviſed, it is ſtronger that ſuch as this cannot, quanto gra- 
vius peccant, fc. 


Lord CHANCELLOR. 


This caſe concerns a very noble and ancient family, and 
alſo perhaps the moſt honourable inheritance, any ſubject of 
this kingdom can enjoy. In the argument a great deal of 
ancient learning and points of feudal law of a curious na- 
ture have been drawn in: upon which if it was neceſſary 
to make a ſtrict determination, I ſhould take a conſiderable 
time for it: but as I do not think theſe particuiar points in 
the extent of them neceſſary to determine, though very 
properly brought into the argument, yet my determination 
reſting on more plain and general points, I think it better 
not to delay the parties, or put them to the expence and 
trouble of further attendance in order to conſider of it, In- 
deed a good deal of time would be neceſſary to ſpeak criti- 
cally and correctly ſo as to ſatisfy oneſelf; becauſe, as they 
are points not occurring every day, books of general learn- 
ing thereon muſt be looked into. 


As 
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There are ſeveral queſtions ariſing on both bills: but 
they are all drawn in conſequence of the original bill: be- 
cauic if the Duke of Athol had no right to evict, or has 
not a title to the whole iſle, but Lord Derby has, either 
one or the other makes an end of the relief ſought by the 
original hill. To take the queſtions in their natural order, 
the firit (becauſe it goes to the whole) is whether Lord Der- 
by has a title to the whole ifle, lordſhip and dominion of 
Man? Next, it he has, whether that is ſuch an inheritance 
or a title of ſuch a nature, that he has right on his crols bill 
to come into this court to pray not only againſt the collateral 
ſecurity, but alſo as to the whole ifle to have his title eſta- 
biſhed, and a decree for it. 


Ine of Man As to the firſt it appears, from what is laid before 
part of the MC) eſpecially under this grant and act of parliament 
crown, not 7 F. 1. that Lord Derby as deviſee (for ſo only can he 
realm, of claim) has not a title to the ifle and dominion of Man.— 
— As to the 3 taking in very large and diffuſive learn- 
e ing ? 
grantable ing, I ſhall not determine, but touch, upon them. Many 
under great things are admitted on both ſides; that Man is not part 
_ on of the realm of England; parcel only of the King's crown 
exten i not Of England; a diſtin dominion now under the King's 
thereto,un- grants, and ſo ever ſince fiom a long time paſt granted 
lef; named: held as a feudatory dominion by Lizg- Homage, of the 
lena“ Kings of England: * the laws of England therefore, as 
without li- ſuch extend not to it, neither the common or ſtatute- 


cence un- law, unleſs expreſsly named or ſome neceſſary conſequence 


leſ-fo.. reſulting from it. But notwithſtanding that it was an eſ- 
chattel in- "hy ; ** 
— tate and dominion in the King of Eng/and, not parcel of 


his realm, but of his crown, which he could grant under 
(35 10 his great ſeal, and, as ſaid in Anderſen, could be granted 
by him in no other manner; becauſe the great ſeal of Eng- 
land operates in all the dominions, not only parcel of the 
realm but of the crown: the King therefore can grant lands 
in Ireland, and the Plantations, Jerſey and Guernſey, un- 
der the great ſeal of Englian1, becauſe part of his crown.— 
It was part of the reſolution 40 Eliz. 4 Int. 283. that the 
grant of K. II. 4. to this family was a good grant under 
the great ſeal. This grant created in its effect a ſocage te- 
nure. The former grant to Lord Vertbumberland to carry 
the Lancaſter (word, being to be done by the body, was 


* A queſtion concerning the right or title to the Iſſe of Man may 
be determisel here, o herwiſe it would be permitting thoſe wha 


claima the ſeigniory of the iſie to judge in their own cauſe. 1 Vol. 
aeg. b | 


clearly 
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clearly grand ſerjeanty, which is knight ſervice : but this 
is by bzmage, which, where no other 1s reſerved, is accord- 
ing to Cite preſumed to be knight ſervice : but not where 
others are reſerved, as here: and that appears to be con- 
trarv to what they intended, and was what they guarded 
againſt: it is therefore in ſocage, whether petty ſerjeanty or 
not perhaps is not fo clear, becauſe Coke confines that to 
che delivering things of a warlike nature, which this does 
not import: though, as it was to be rendered to the King 
at his coronation, 1 ſhould ftiff incline to think it was petty 
{-rjeanty : but there is no occaſion to enter into that: it is 
{till /acage, and the reſervation of liege bomage would not al- 
ter it. Anderſen properly explains, that the diſputes aroſe 
by the deviſe of this iſle by Earl Ferdinand ; on which it 
appears by the recitals of this act of parliament (and which 


I muſt take to be true, though the facts are not explained) 


that an agreement had been entered into, and a price paid 
by Milliam, brother and heir-male of Ferdinand, to the 
daughters and heirs general; for ſo it is expreſsly recited in 
this act; on which they without any ſurrender to the King 
take a new grant from the crown, on what foot does not 
appear; whether from any apprehenſion of a forfeiture 
which they had a mind to purge, or to prevent taking a li- 
cence; for without that, I think, they could not have 
done it. Still they were not content with this new grant 
and they plainly * that if they let it reſt on that, James 
Lord Stanley would in ſome ſhape or other 0 enter not into 
the queſtion whether with licence or not) have power to 
convev this ifle, and conſequently to defeat the heirs gene- 
ral and any ſubſequent ſons and heirs male of himſelf or of 
"1s tather 3 by conſent of the crown therefore and agree- 
ment of all parties they come to a private act of parliament; 
j which out of this fee in James way cut and provide 
new limitations, on which the firſt queſtion is, had James 
"any perlon, who could claim as right heir to him, a 
pawer on the foot of theſe limitations to grant and convey 
us eſtate, at leaſt before ſuch time as the remainder in fee 
laould come into pofſeſſion ? Speaking of this abſtracted 
tom that nice queſtion of the difference between a ſtrict 
reverſion and a poſhbility of reverter on the law as it ſtood 
before the S. de Donis, and abſtracted from the prohibi- 
tory clanſe of alienation, neither James nor any heir ge- 
ral of him could have power to alien by any method of 
conveyance whatever this iſle and dominion without licence 
"the crown, and that by direct conſequence of the tenure 
created hy the letters patent; and it is enacted, that all 
oſe perſons ſhould hold by that tenufe ; for though it is 
| in 


Homage 
not knight 
ſervice, 
whereother 


is reſerved, 
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without 
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in ſecage, it is in capite of the King, and is of the moſt 
honourable kind net only in the feuda/ law but common law 
of England. Betore the aQts of parliament varying that law 
(which acts of parliament no more than the Sz. de Donis 
can extend to this) whoever held in capite of the crown, 
could not alien without the King's licence. 2 Inſt. 65. 
Coke ſays, where lands are held of the King as King, Sc. 
and alien-:d without licence, that the better opin on was, 
that only a fine ſhould incur, and the King might ſeiſe, 
yet it pany was taken to be otherwiſe, and that at the 
time of making the Str. de Prerog. Regis, that on alicna- 
t on without licence they were forjeit to the crown, and the 
law is ſo ſtill as to all ſorts of tenures, that are not within 
thoſe enabling ſtatutes made: and therefore there are feu- 
dal honours in England, at leaſt one, which is the caſe of 
the caſtle of Arundel in the Duke of Norfo/k's family, that 
cannot be aſiened without licence of the King. Hale ſays 
the ſame of the Barony of Berkelzy Caſtle, holding it to be 
a feudal barony : though I believe, the general opinion is 
to the contrary : but he lays down the law generally of 
both, that they are not alienable without licence. If ſo as 
to thein, certainly fo as to this iſle, which was no part of 
the realm of England, and to which theſe acts of parlia- 
ment could not poſſibly extend unleſs named. The uſe, I 
make ot this in 2 /n/t. and other caſes, is not to ſhew any 
alteration made in the law of England, or that the acts 
of parliament extend to this iſle, but to ſhew what was the 
general law derived from the feudal law before. So is 
Wright's Tenures, that ſuch a licence of alienation was ne- 
ceſſary. It fo, then on the foot of the limitations them- 
ſclves, that might make it unneceſſary in reſpe of the title 
to the whole iſle to go into the other queſtions ; becauſe here 
is no pretence of any licence; and though the St. of Wills 
meant to enable alienations without licence, it is determin- 
ed, that ſtatute does not extend to this. It is admitted, the 
St. de Donis does not, and then the St. of Wills cannot. 
But the act of parliament goes farther, and brings in ano- 
ther point, which not only extends to that of the want of 
a licence, and to the title of the whole iſle, but allo to 
the grant or demiſe of 10,000 years ; for the want of li- 
cence to alien does not affect this grant; for though it ſeems 
odd to ſay, the King's tenant in capite could not alien for 
life, in fee, or in tail without hcence, but could for 
10,000 years, yet it is founded in the reaſon of the thing, 
the one altering the tenure, the other not, the tenure and 
wardſhip being the ſame, although it might diminiſh the 


value of the wardſhip, if it was knight ſervice; but if it was 
inquired 
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;nquired into, at the time of making this grant of K. H. 
4. theſe long leaſes were not in being: however I give no 
op nion upon that. Conſidering it as a chattel intereſt he 
wanted not a licence to make this leaſe : but that brings in 
the prohibitory clauſe, and is a material part of the caſe, 
an4 goes to both, extending not only to the ifle and do- 
mimon hut alſo to all the particular eſtates mentioned there- 
in, part of which is this rectory and tithes, which are part 
ol this leaſe. This clauſe of prohibition is ſomething ex- 
tremely near to the prohibitive, irritant, and reſolutive 
clauſes in the Scotch law, the irritating clavie making it 
void, and the reſolutive extinguiſhing the right; ſo that 
they did not reſt on the prohibition, but made it abſoſute- 
void; for it might be ſaid, you may contend it: though 
it might be too hard, perhaps, to ſay that upon an act of 
parliament. Then it is ſaid to he conformable to the Stat. 
de Donis; for that this iſle not being within that ſtatute 
they meant to make a private act of parliament analogous 
thercto, and to grant ſuch eſtates as that ſtatute would 
warrant, and to reſtrain alienations in the ſame manner, 
and that therefore no reſtraint is upon any of the heirs ge- 
neral of James Lord Stanley : but I think myſelf not war- 
ranted to ſay in this caſe, that all the parties meant was to 
create ſuch eſtates and ſuch reſtraint of alienation merely, 
as the Statute de Donis creates. They do not refer, nor 
1s there any eye, to that ſtatute ; and the intent appears 
to continue in the name and hlood of mes. It is ſaid, 
that to make eſtate-tail unalienable will anſwer that pur- 
pole : ſo it does as to the continuing in his name, but not 
ata his blood. Conſidering them on the font of the Stat. 
de Donis, and that theſe were eſtates-tail, there was no 
want of a reſtrictive clauſe at all; for before Taltarum's 
caſe which has eſtabliſhed the doctrine of recoveries, and 
the Statute H. 7. of fines, theſe eſtates, before the Statute 
de Dnis, were unalienable ; but of Man no fine or rego- 
very could be levied : conſequently if this ſtatute is analo- 
gaus to the Statute de Donis, it would be ſufficient to ſay, 
tncle eſtates ſhould be held by the perſons named: there 
would he an end of it except as to the limitation to the 
tight heirs of James, which would be out of the force of 
that ſtatute: for certainly ſince the Statute de Danis, which 
has ſplit the fee into ſeveral eſtates, and made the poſſibi- 
lty of reverter a reverſion and an eſtate, the owner there- 
0: might, though he was not in the power of the tenant in 
tal until common recoveries were invented, alien that re- 
verſion himſelf, as he pleaſed : therefore there is no man- 
ner ot occaſion on that foot for this prohibitory —_— 

g ut 
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But ſtill it is contended, I ought to conſtrue the clauſe con- 
firming the limitations, and alſo this prohibitory clauſe ac- 
cording to the rule of the Statute de Danis; for that pri- 
vate acts of parliament are to be conſtrued by the general 
law of the land, and as private acts of parliament, and 
therefore in the ſame manner as that ſtatute. There is 
no warrant for me to do that by any recital or words. But 
the penning of this act of parliament is different, and goes 
farther than the St. de Donis, which has no words re- 
ſtraining alienations by reverſioner or remainder, but by 
tenant in tail: whereas this act of parliament has expres 
words of reſtraint even on James, the owner of the rever- 
ſion in fee. On comparing the words of the Statute de 
Donis there is no reſtraint of alienation but on perſons, 
quibus tenementum fic fuit datum ſub conditione, viz. thoſe 
who would have the fee ſimple conditional at common law; 
not on the reverſioner himſelt, or thoſe who might take un- 
der him: but the words of this act of parliament go vaſtly 
beyond that reſtriction ; therefore to ſay, I muſt conſtrue 
this analogous to that, is to ſay, I muſt conſtrue one act 
ot parliament penned in one ſet of words according to the 
conſtruction of another penned in another ſet of words.— 
Still it is ſaid, there is no reſtriction laid on the heirs of 
Fames : but by the expreſs words of the ſubſcquent clauſe, ' 
all acts whatever, done by any perſons to prevent the eſtate 
from being held by any of the perſons or heirs mentioned 
there, ſnould be void; which conſequently excludes any 
ſuppoſition, that a different kind of right and power of 
alienation was meant to deſcend to the heirs of James, 
which was meant to James. Nor is there any reſtraint on 
William ; fo that by this doctrine, if this is to be conſtrued 
according to the general rule of the Statute de Donis and 
of lands in Ensland, that eſtate would unite with 17 i{liam's 
eſtate for life, and conſequently, if he could poſſibly have 
ſuffered a recovery or levied a fine, he might have barred 
theſe limitations, and have barred his own iſſue-male ; or 
if taken the other way, as ſo many particular limitations of 
the nature of fees ſimple conditional at common law, ſtill 
he would have power to do that. So that on this clauſe 
this is clearly the true conſtruction, force and effect of 
it. When therefore it is ſaid, on comparing this act of 
parliament to the Stute de Donis that any of the heirs of 
James, and conſequently the laſt Earl of Derby, might do 
this, becauſe he had the eſtate-tail and fee in him, I al- 
low the rule, quando ͤ dus jura cencurrunt, it is the ſame 
as if in drverſts : but the rule holds the contrary way, that 
James Lord Stanliy is equaliy reſtrained in one 9 
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4s in the other. To put the caſe fairly it muſt be put ſo, 
a if the reverſion in fee had been hereby limited to a 
ſtranger. The conſtruction would be the ſame in both 
caſes, and both are reſtrained from aliening; for no one 
will ſay, that though it would be fo in caſe of a ſtranger, 
yet his heir at law ſhould have power to alien: that would 
be ahlurd. The parties could not by any poſſibility have 
made a ſettlement by the family of this eftate, ſo as to pre- 
vent alienation, provided there was a licence from the 
crown ; tor, as it is admitted to be out of the Statute de 
Din, the conſequence would be, that any eſtate, they 
could have created, would be but a fee ſimple conditional; 
and they could not have carried it further, but muſt have 
ſtopped at James and the heirs of his body; for it they had 
atciapted a remainder, it would be undoubtedly a re- 
cue and diſcharge of the condition; for which I rely on 
the caſe in Cartbew, that a fee ſimple conditional cannot 
ſand together with an abſolute fee, but will be merged in 
it; the reaſon ot which holds juſt to this; and there was 
no caſe before the Stat. de Denis, where an eſtate was 
granted as a conditional fee to one and the heirs of his 
body, and the tame eſtate limited to his heirs or remain- 
der to another; it could not be done, at leaſt by a com- 
mon perion : I will not enter into the queſtion, whether 
it could be granted by the crown by prerogative.” As this 
then was not in their power to do by common conveyance, 
they choſe to do it by act of parliament. It is very mate- 
rial, and was great part of what led to this, that theſe 
heirs-temale, who for a conſideration parted with a preſent 
right, and perhaps that conlideration not equal in value, 
vet did not mean to depart with the poſſibility of inherit- 
in7it; it was material therefore to them to model it fo, 
that none of the perſons under theſe limitations ſhould 
hav: power to defeat and prevent its coming to the heirs- 
general, who on failure of iſſue-male would be heirs-fe- 
male of the family; which was the only way of a Hes of 
lucceſſion to them. It is alſo material, that no other per- 
l0n3 are appointed by act of parliament, except thoſe 
nimed and their iſſue and the heirs general of James; 
none others that can come within theſe words but the 
heir>-general of Fame ; then to ſay this prohibition ex- 
ends not to them, iPſay, theſe words are, to be rejected 
out of the act. Next as to the clauſe concerning the power 
ol leaſing, I do not think there is any inference from thence. 
li is faid to have a reference to, and to give the like power 
4tenant in tail had, by the Stat. H. 8. If it was fo, I 
ao not what would be the conſequence ; but 0 
en 
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think it is ſo: for the Stat. H. 8. is only referred to for the 
lake of deſcribing the leaſes : and I believe, ſuch power 
has been given in private acts of parliament, and ads of 
parliament where the perſon to whom that power was li- 
mited, has not had an eſtate-tail. Beſide, it is ſtill appre- 
hended that this was ſuch an eſtate- tail as any ſuch power 
could ariſe on by that ſtatute ; for theſe lands bh not with- 
in the realm of England. This act of parliament there- 
fore has made this iſle, and the particulars therein, unali- 
enable aga:nft the heirs-general. But whatever becomes 
of that queſtion as to the property of the iſle, the ſtate, 
lordſhip, and dominion, if there was not this reſtraint, 
this deviſe could not poſſibly be good ; for it is expreſs| 

determined by that caſe, by which I ſhall think myſe 

bound, that the Stat. of Wills do not extend to this. it is 
admitted, the Stat. de Donis does not; and then there can 
he no reaſon why the other ſhould. Then there can be 
no ground to think that by the Stat. of Wills this feud was 
deviſable, when it is out of the Stat. of Wills. By the 
common law it certainly was not deviſable, unleſs 2 cuſtom 
for it. Taking it on the feudal law, nothing is more con- 
trary thereto than to ſay, there ſhould be a deviſe. That 
is more ſtrong againſt allowing teſtamentary diſpoſitions 
than againſt any other by reaſon of the ſurpriſe on the 
party, and the brinzing an improper tenant on the Lord. 
But taking it out of that, he could not convey by deviſe 
without a licence, no more than by any other manner. [ 
will not then enter into the queſtion, whether the words 
were large enough to take it in: but the conſequence is, 
that both the deviſe of the lordſhip and dominion of Man, 
ſuppoſing it large enough, would be void as againſt the 
Duke of Abel, heir-general of the family, and this leaſe 
is alſo void becauſe of the nature of this ſettlement, and 
the reſtrictive prohibitory clauſe in this act of pat liament; 
nor is there any ground to make another conſtruction. It 
is admitted, an act of parliament may make even an eſtate 
in fee unalienable ; and there are ſome, though not many, 
acts of parliament of that kind in particular famiſies. 
The only queſtion theretore is, upon the conſtruction and 
operation of the act; aad it is manifeſt, that even the 
family itſelf doubted that this leaſe was void ; otherwiſe 
Karl Chorles would not have given the cellateral ſecurity : 
and aiterward when James Earl of Derby came to the 
eſtate, he had the ſame doubt; not that he laid hold of 


that doubt to evade that leaſe directly, but he would have 
urity. There are 
ſo underſtood in 


great ſymptoms therefore of its being * 
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the family. The deviſe then is totally void by force of the 


prirate act of parliament, and the reſtrictive clauſe therein, 
The grant of the tithes and rectories is alſo void: and that 
puts the nice diſquiſtions of points on the feudal law out 
ol the caſe. 


On the next queſtion, I do not mean to give a ſtrict 
opinion to bind myfelf, but mention it becauſe of the plea 
put in to the juriſdiction of this court by the Duke of Abel, 
and that I may not appear to contradit myſelf. There 
have been great doubts as to that; for the Karl of Derty 
comes upon a legal title, ſpeaking of the whole iſle, and 
therefore that might be a great objection to the juriſdic- 
tion of this court as a court of equity. I go farther ; there 
might have been great doubt whether, ſuppoſing that 
point of equity out of the caſe, he could come in reſpect 
of the original juriſdiction of this court and nature of 
the inheritance, becauſe it is out of the dominion of Eng- 
land ; and, unleſs it could be brought within the rule of 
C:mmetes in Wales or Lerdſhips Marchers, it would be a 
ſtrong objection againſt coming to the King's courts ; for 
theſe Maorchers were originally parcel of the realm of 
Englund, and therefore in a queſtion between two Lerd- 
hips Marchers it muſt be determined in the King's courts, 
becauſe it could not be determined there. I could have 
retained the bill, and ſent the parties to try the title at 
common law, and determine it by the proper juriſdiction, 
which was ſaid to be the King in Council: but conſidering my 
opinion that is not neceſſary. I would not be underitood, 
when I over-ruled the plea of the Duke of Athel, to have 
over-ruled it on affirmance of the general juriſdiction of 
this country to try and determine the title to the iſie of 
Aan or any ſuch feudatory dominion, but merely on this ; 
the plea was to the juriſdiction without averring to what 
court the juriſdiction belonged ; and the rule of law 1s, 
that in a plea to juriſdiction like a plea in abatement, 
where it is to a court of general juriſdiction, * you muſt 
allo {her where the juriſdiction veits, as well as negatively 
tn it is nt there; but if it is an inferior court, you need 
only plead thereto, and not ſhew where it is. his is a 
cozrt of general juriſdiction ;- and that was not then 
liewn. Then it came in queſtion, whether J muſt over- 
rule it in toto or in part. I was of opinion, iz 7574.3 for 
the rule of the court is upon demurrer of the whole bill, 
nete the demurrer covers more than it ought, the court 
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will not ſplit and divide it, as it will a plea ; for a demurrer 
is taken unfavourably, and therefore it will be over- ruled: 
but that does not deprive the party of his equity ; for the 
ſame thing muſt be infiſted on in his anſwer. Then ſuch 
a plea to the entire jur.{dition ought ſurely not to be re- 
ceived more favourably than a demurrer ; and therefore 
I over-ruled that alſo. The inclination of my judgment, 
until that objection of the informality was ſtarted, which 
appeared in the latter part of the plea, was to have allowed 
the plea as to ſeeking poſſeſſion of the iſle, as to the royalty 
of Man, but as to the reſt of the relicf as to the collateral 
ſecurity to over-rule it: but that being inſiſted on, turned 
my opinion to over-rule the whole plea. 


The queſtion then comes on the collateral ſecurity, and 
what relief the plaintiff in both cauſes is intitled to as to 
that ; for the opinion given as to the validity of the will 
goes not only to the deviſe of the whole iſle, but to the 
grant of 10,000 years; and conſcquently the plaintiffs in 
the original cauſe are intitled to relief as to their indemni- 
ty ; for which they had a right to come into this court, 
ſuppoſing it had been a mere bounty in Lord Derby, 
againſt any one claiming voluntarily under him; or whe- 
ther it was for a debt, he might ſubje& it thereto. It is 
the common caſe of an indemnity ; which muſt be by an 
account taken of the rents and profits from the time of the 
eviction, which Lord Derby mult pay to them according to 
the truſt of the term; and let his bill, ſo far as it ſeeks to 
eſtabliſh his title to and poſſeſſion of the ifle, c. of Man, 
be diſmiſſed. 


He muſt pay coſt to plaintiffs in the original cauſe ; but 
no coſts as between him and the Duke of Athol! upon ſuch 
a queſtion ſo intricate in itſelf. ; 


Howel verſus Howel, July 18, 1751. 


BY marriage-articles in 1691, part of an eſtate was li- 
mited to huſband for life, remainder to wife for life, 
and after death of ſurvivor, remainder to heirs of the body 
of the wife by the huſband : another part to the huſband 
_ remainder to heirs of his body, remainder to the 
wife. 


* 1 Vol, 238. 
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The bill was bythe eldeſt ſon after the death of father and 
mother to have the benefit of the articles, by having them 
carried into execution ſtrictly to the firſt, c. ſon, ac- 
cording to the general principle in Trevor v. Trever, Eg. 
vr. and Weſt v. Eriſey, 2 Wil. where even a ſettlement 
was corrected by the articles, Henor v. Honor, and other 
c:(es 3 and to be relieved againſt a deed, which the plain- 
tf ſaid, he was drawn in to execute on a repreſentation, 
hat his father had a right to the whole eſtate, to do what 
he would with it. 


The defendants, the younger children who claimed a 
henefit under the ſaid deed, executed on the father's ſuf- 
fering a recovery, inſiſted, this was not the common caſe, 
but very particular, being in the firſt part to the heirs of 
the bedy of the wife. This cannot be by miſtake, which 
will not be preſumed, where there was a natural view for 
it, viz, to prevent either of the parties from defeating, 
but not from doing it by joining therein to make a provi- 
ſon for their family according to the circumitancee. 
Where it is not the meaning of the parties to make a ſtrict 
lettlement, a court of equity is not bound to do ſo. In 
Whateley v. Kemp, 17 Eh. 1734, on bill by mortgagee to 
redeem or forecloſe, defendant inſiſted, that by articles 
previous to marriage of his father and mother, they agreed 
to purchaſe lands of ſuch a value, and ſettle to ule of huſ- 
band for life, of wife for life, remainder to uſe of heirs 
of her body by him, remainder to uſe of heirs of ſur- 
vivor : they purchaſed, “ and joined in recovery to uſe 
of plaintiff in fee by way of mortgage: defendant inſiſted, 
that his mother being dead, he was intitled on conſtruction 
of theſe articles in equity to have this eſtate ſettled to the 
hrſt, Oc. ſon, in tail male. Sir Foſeph F-kyl held, that 
it this was a common limitation, he ſhould have thought, 
what the defendant inſiſted on, right; and that the mort- 
eagec mult have loſt his eſtate : but this was particular to 
the heirs of the body of the wife by him, + and being ex 
{r2viſione viri would ſecure the children againſt the father 
lone, and that it might be the real intent, that both might 
bar, comparing it to a power of revocation both by father 
and mother, and that defendant was therefore well barred. 
Prov! v. Price, 2 Will. 535. ſhews, the court goes on the 
meaning of the parties having a different view. The 
Preſent bill is to unravel all that was done by the father and 


* It was ſaid, that was copyhold to which ſtat. 11 H. 7. does not 


extend. 
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plaintiff himſelf with his eyes open, confirmed by him 
after his father's death, and to (trip the other branches of 
the family. 


Lord CHANCELLOR. 


There is a difference in the penning of theſe two limi- 
tations. On the firſt they might have in view to leave it in 
the power, not of the father only but of both, to vary. But 


on the ſecond there can be no ſenſe of that limitation, but 


as the plaintiff contends ; otherwiſe, it would he abſolutely 
in power of the father by fine to bar it, and defeat all the 
ſue. They intended the wife ſhould have a jointure in one, 
in the other not. It ſeems a ſtrong diſtinction on the face 
of theſe articles; and there have been caſes adjudged on 
that. Where by articles part of an eſtate is limited to fa- 
ther for life, to wife for life, to firſt and every other ſon and 
daughters in tail; another part to father for life, and heirs 
male of his body by that wife; Lord ar path 49 ſaid, if 
that had been the ſole limitation, he ſhould without * 
decree in ſtrict ſettlement according to the common rule: 
but where the parties had ſhewn they knew the diſtinction 
when to put it out of the power of the father, and when to 
leave it in his power, he would not vary the laſt limitation, 
decreeing to the father in tail as to the laſt, though not as 
to the firſt. Beſide the plaintiff here long after his father's 
death, when he knew how things ſtood, confirmed part of 
that agreement, though not the whole, and paid interelt 
ſeveral years afterward of the proviſion for the defendants. 
There was a caſe before Lord Cowper, in which the father 
uſed paternal authority and ſome harſhneſs to induce his 
ſon after coming of age to make a new ſe'tlement of the 
eſtate, by which he brought voluntary charges on it for be- 
nefit of the younger children, of which, there were ſeycral ; 
and ne there were circumſtances in it not 
to be approved of, yet as the ſettlement itſelf was reaſon- 
able, it was allowed. And as in this caſe there is a diffe- 
rence in the penning of the articles, in one of which they 
might intend to leave it in the power of the father, in the 
other not in his power to do alone; it ſeems a reaſonable 
way. 


The reſidue of the proviſion under the deed was decreed 
to be conſidered as a charge on the eſtate. 


Knight 


in the Time of Lord Chancellor HARDWIcRE. 


Knight verſus Dupleſſis July, 20 1751. 
H E late Lord Colerain deviſed, that from his death 


one, or married with conſent of her mother, the mother 
ſhould receive all the rents and profits from all his lands in 


until his daughter Roſa Perigrina attained twenty- 
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daughter, and to take goo. = annum to herſelt, and to 
account with the daughter if ſhe attained twenty-one or 
marricd ; if the daughter died before either, then it was 
deviſed over to the plaintiffs, who as nieces and heirs at 
law of teſtator, brought a bill, and now moved for a re- 
ceiver, and to ſtay waſte generally, and to inſpect deeds 


and writings. 


Fer plaintiffs. There is no preſent intereſt deviſed by 
the will ſet up; only a bare power to receive the rents for 
benefit of the child on contingency ; and there is danger 
of their being entirely loſt, as no ſecurity was given that 
the mother is in good circumſtances, and the rents ſafe in 
her hands, who has committed waſte. If this was the 
teſtator's child, it muſt be a baſtard: who Mrs. Duplrſfis is, 
does not appear. The plaintiffs have charged her to be an 
alien; to which no anſwer is put in, and a ſtrong pre- 
ſumption that it is ſo. It cannot he told exactly where this 
child was horn; prohably beyond fea, as the teſtator has 
almoſt declared by her name. There appears a raſure in 


the regiſter of Colcheſter to adapt it to this devite to the 
child. | 


Lond CHANCELLOR. 


Conſidering the credit the law gives to theſe regiſters and 
the materiality of their evidence, it is very neoeſſary ſome. 
tung ſhould be done, ſame care taken by parliament as to 
tie cuſtody of them, this not being the firſt inſtance of 
thiskind. There was another relating to Sir Thomas Cole- 
ys eſtate. Theſe regiſters ſhould not be ſuffered to be al- 
tered after the firſt entry. It is criminal in itſelf ; but 
mould be made highly ſo. 


Fer plaintiffs. It does not ſeem yet determined by any 
caſe, who ſhall ha ve an eſtate deviſed to an alien. The ex- 
tent of an alien's right may be judged from his remedy : he 
cannot take a real eſtate, nor term for years, unleſs per- 

sas executor or for benefit of commerce, nor do ſeveral 

Vor. II. E e other 
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other acts. Then ſhe has no legal eſtate, and fo feeble 4 
title that ſhe canngt recover theſe rents; if the tenants 
will not pay, ſhe can bring no ejectment; and it is reaſon- 
able they ſhould be paid to ſomebody ; and the legal title 
muſt be in the heirs at law. 


Attorney General for the crown did not oppoſe a re- 
ceiver. 'The only difficulty was, how far it might inter- 
fere with an information in the Exchequer to ſupport the 
right of the crown brought for evidence, and a motion 
made for injunQion to ſtay waſte, as to iſſuing of which 
that court had taken time to conſider until next term. 


For defendants, This was fully entered into on the 
former motion, Mich. 1749, when Your Lerdſbip held, 


there was no ground to grant it; ſaying it was very far 


from being a ground, that becauſe a will was litigated, an 
heir at law can come into this court to affect the interet 
of the deviſee, or be aſſiſted here barely becauſe that 
queſtion was depending; that it amounted to what was 
equal to a contingent intereſt ; and that though a queſtion 
might be, to whom it ſhould belong, if the child died un- 
der twenty-one, that was no ground to turn the mother 
out of poſſeſhon for a receiver; nor would the court throw 
an imputation on the merits of a queſtion; for the plaintiffs 
were then and are now litigating it in the eccleſiaſtical 
court. The only additional circumſtance now is a doubt 
that has ariſen, whether the defendants were not born 
abroad. This motion is not on behalf of the crown, which 
purſues in another court on the point of right, ſhould they 
come out to be aliens: but if ſo, that does not ſupport or 
give a title to plaintiffs, who ſuggeſt nothing but a poſſi- 
bility of a title in a third perſon. An alien can take by 

urchaſe, and by any inſtrument that makes one purchaſer, 
— mult hold for the crown. Plaintiffs come on a mere 
legal title, and no equity, no term ſtanding in the way- 
Heir at law cannot come into equity merely to turn deviſe 
out of poſſeſſion. In Anſtis v. Dowſing, Your Lordſbif 
allowed the plea by deviſee to a bill by heir to be let into 
polſeſhon and account rents and profits. Suppoling the 
tenants do not pay, they cannot change the poſſeſſion. In 
the caſe of Sir Jacob Banks's eſtate the tenants brought a bill 
of interpleader, which Your Lordſhip refuſed. As to the 
waſte it is begging the queſtion to ſay, this deviſee cannot 
commit it, if there was any: but the timber alledged to be 
cur down is only copſe-wood, and cut in a regular 
uſual way ; but defendants do not oppoſe an injunction to 
Ray waſte generally. g 33 
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LorpD CHANCELLOR. 


Then! will give my opinion now, the whole mcrits be- 
ing fully before me. The only part, of which 1 had a 
doubt, was as to the injunction toſtay waſte; tor certain- 
ly when an eſtate js thus in briga, and a perſon is thus in 
receipt of the rents and profits on y for an infant, that infant 
having no cettain right to the eſtate, but a contingent de- 
viſe over to the plaintiffs, it is going too near the wind tor 
ſuch a guardian or truſtee to cut down timber on a ſug- 
geſtion, that it will not improve. There is a great variety 
of judgment upon that, which will admit of no di pute. 
On the other hand it is not to be ſaid, the cutting down 
luch wood is waſte on the eſtate. Timber growing among 
underwood muſt be cut down not to prejudice the under- 
wood, that it may thrive, eſpecially in an eſtate {o near 
Landon where underwood bears 4 great price: however it is 
too much for ſuch a truſtee to do, and there is no harm in 
_ an injunction to ſtay waſte, which is ſubmjt- 
ted to, 


U 


am of opinion under the circumſtances there is not ſuf- 
ficient ground to order a receiver; which might preju- 
dice ſome of the parties, and the infant; which I ought 
not to do without a neceſſity; and that does not appear, 
It is aſked variouſly, againſt the infant and the infant's title, 
It is not aſked by the crown; which could not bring a bill 
here for it, having taken a proper method to eſtabliſh its 
title in a court of revenue, where it is properly under con- 
fideration. Then I muſt conſider it barely as a motion on 
the part of the remainder man, if the entail is not barred 4 
but there is no ground before me to make a doubt of 
that. It is applied for on the part of the heirs at law 
claiming in contradiction to the will, if not well executed 
or the deviſe not good. There is nothing before me to 
create a doubt as to the execution: all that is ſaid is, that 
ſuppoſing the will well executed, the deviſe would be void; 
and that, ſuppoſing this child an alien and incapable of 
taking tor her own benefit, that then ſhe cannot take by de- 
viſe. I would not enter into that minutely, nor give an 
opinion upon it. I cannot indeed cite a caſe, that ſuch a 


will would be good. I do not remember any doubt or 
diſtinction made between a grant, conveyance, or deviſe 
to an alien; for an alien may take; the only conſideration 
then is, for whoſe benefit, and if he may for the crown. 
There is no rule of law or upon the Stat. of Wills in the 
way, 
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way, why he may not take by deviſe : but upon that I 
give no opinion. Then here is an heir at law controverti 

the will of his anceſtor; in which he is right: but they 
come by a bill to have a diſcovery of certain matters as to 
the title, and of deeds and writings, to ſee how far difinhe- 
rited or not ; but muſt recover the eſtate, if they can at all, 
at law. Deviſee is in poſſeſſion ; not the infine deviſee, 
but the perſon to whom deviſed: for it is more than a pow- 
er. Power is not the word in the will; and the words 


are ſufficient to amount to a deviſe of the rents and 


profits until twenty-one, c. and this perſon is in 
polſeſhon. Then there is no inſtance in which the court 
has ordered a receiver for benefit of an heir at law ; for 
to that I bring it ; as it would be another thing, if aſked 
for the infant ; but an heir at law under ſuch circumſtances 
and ſuch a conteſt muſt recover by the ſtrength of his title 
at law, The poſſeſſion muſt be taken to be a lawful poſſeſſi- 
on ; the will gives countenance to it ; and the court does 
not appoint a receiver. * As often as it is aſked, unleſs par- 
ticular circumſtances in the caſe, ſo often has it been te- 
fuſed. But what would be the conſequence of it? The 
plaintiff, who apply, are aware of it themſelves. The 
child has nothing out of the perſonal eſtate, which 1s given 
to the mother; but 3001. per annum, is allotted for this 
child: the plaintiffs are ſo aware, that it would be a ſtrong 
objection to the appointing a receiver, that they ſubmit 
that the court may allot this 3004. per anum, for the child, 
as otherwiſe it muſt ſtarve. But it goes farther ; for if the 
will is good, (of which nothing is laid before me to doubt) 
Mrs. Dupleſfis is intitled to gool. per annum, beſide, out of 
the eſtate. Then I cannot ſay, ſhe is in poſſeſſion of this 
eſtate merely for benefit of another, viz. the child or who- 
ever can claim in the event of the child's d ing: She is in 
poſſeſſion fo far for herſelf, until the will is ſhewn not to 
be good. Then I cannot appoint a receiver in the preſent 
ſtate of the caſe to deprive the defendants of this 1200/. per 
ann. but it goes farther ſtill, How is the ſuit to be defend- 
ed, if I ſhould do that ? The infant has no other property- 
If becauſe there is a conteſt between the heir at law and de- 
viſee, the court ſhould appoint a receiver, and this devi - 


* Plea to bill to ſet aſide a will for fraud and for inting a re- 
ceiver, allowed as to the firſt, as the due execution of the will is - 
able at law only; and diſallowed as to the latter. Lord Hardw! — 
faid ke would not tie up the hands of the court, if in the pr 
the cauſe it ſhould be neceſſary to appoint a receiver, 3 Ack. 17- 


ſee 
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ſee has nothing to defend his title with, that may be a mean 
to make an end of the cauſe one way, but would intoduce 
a precedent, that might goa great way, and have very fa- 
tal conſequences as to deviſees, by ſtripping them of any 
thing to defend their right. As to the tenants not pay ing, 


an expectat ion of a motion for a receiver will cauſe that; 
beſide there is no great arrear. It is impoſſible to grant this 
pa;t of the motion under all theſe circumſtances. 


Barwell verſus Parker, July 22, 1751. 


GIMON BARWELL, having by deed created a 
truſt term for payment of his dehts and legacies after his 
deccaſe out of his real eſtate, the plaintiffs demanded inter- 
eſt for their ſimple- conttact debts, though the court in ge- 
neral does not decree intereſt for them; Car v. Lady Bur- 
lingten, 1 Wil. 228. was cited that where a truſt term is 
raiſed for debts, ſimple contradt become as debts due by 
mortgage, and ſhould carry intereſt ; and Maxwell v. 
Wettenball, 2 Wil. 21, where the ſame was held, when 
the lands were deviſed for payment of debts. 


Lord CHANCELLOR. 


There 1s no colour for this demand upon this truſt term 
notwithſtanding the authority cited; for if a man by will 
creates a truſt out of real eſtate for payment of debts and 


Caſe 116. 
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Poſt 587, 
Lord Bath 


legacies in aid of perſonal eſtate, there is no caſe in which , Lord 
the court has ſaid, that ſhall make ſimple confraQ-debts Bradford. 
carry intereſt. It would be moſt miſchievous, and would Og. 26, 


make people afraid to do that, leſt they ſhould bring a great 
burthen on their eſtates by changing the nature : and the 
conſtant courſe of decrees in this court ſhews the contrary. 
This truſt term is not created by will, but deed : but it is 
of the ſame nature, as is uſually by will; being to raiſe 
money to pay legacies alſo ſo far as his perſonal eſtate ſhall 
not extend to ſatisfy; and no farther. That will not have 
the effect to turn ſimple contract- debts ſo far into the na- 
ture of ſpecialty -debts as to carry intereſt. If indeed a 
man in his life creates a truſt for payment of debts, an- 
nexes a ſchedule of ſome debts, and creates a truſt term tor 


eln t Brown, 41. Money raiſed by deed on land, and inveſted 
in truſtees to pay debts, was held not to change the nature of ſimple 
contratt-debts, and therefore they were not to bear intereſt. But if 
creditors had filed bills and obtained ſeparate reports, from that time 
nat would have carried inte reſt. 


the 
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he payment, as that is in the nature of a ſpecialty, that 
will make theſe, though ſimple contra&t-debts, carry in- 


| tereſt. This is a very different caſe. As to Car v. Lady 
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Burlington, it is not particularly ſtated in iſt. P. Villi- 
amt, 228, for the clauſe, that no debts ſhould have a pre- 
terence, as there ſtated, was not all on which Lord Har- 
court probably went. What Lord Harcourt there ſays as 
to the two funds, 1s contrary to the uſual courſe, where- 
ever two funds are created for creditors. Next as to what 
he ſays at the latter end, (for which the caſe was cited,) 
what he went on does not appear, but probably on that 
clauſe for payment of dehts in proportion ; the particular 
words of which are not ſtated. The clauſe might be ſo 
penned as to ſhew an intent in teſtator to put fimple con- 
tract- dehts on the ſame foot as ſpecialty as to carrying the 
intereſt, and to put them on equality: but there are not 
ſuch words in this deed, being only a general truſt, juſt 
as if done by will, and ſtill a power of revocation, and not 
intending to aſter the nature of them. | 


Next a queſtion was made, whether Barwel ſhould be 
charged with intereſt ot money put into his hands to be 
placed out. : 


LoRx D CHANCELLOR- 


Where an attorney in the country or money-ſcrivener 
takes money of his client or cuſtomer into his hands, and 
gives 4 note to place it out at intereſt, he is bound to do 
ſo. It he places it out on ſecurity, and the client, &c. 
accepts the ſecurity, arid accepts the intereſt thereon from 
the time, that is a di!charge of the perſon receiving the mo- 
ney from anſwering the intereſt any farther : but if he does 
not place out, or if he does, and does not deliver over 
the ſecurity, and declare the truſt for his client, he is an- 
ſwerable for it himſelf, and muſt anſwer the intereſt. The 
court will indeed allow him a reaſonable time for placing it 
out, before he ſhall be charged there with: but he ſhall not 
keep it in his hands for ever, without placing it out ac- 
cording to the intent. Therefore as to what S. Barwel has 
placed out at intereſt, and the ſecurity accepted of and 
agreed to, he muſt not be charged : but his repreſenta- 
tives muſt anſwer intereſt from the end of three months 
for other ſums, the ſecurities for which were not ag! 
to. 


Next 
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Next Lord Chancellor held, & that the balance of a ſtat- 
ed account ſhould carry intereſt ; that it will do fo between 
merchants accounts; of which ſeveral inſtances : but the 
account having been ſtated long ago, and no claim made 
of an allowance for. trouble, there ſhould be none now : 
for it muſt be taken as evidence, that the perſon though 
adminiſtrator did not think himſelf intitled to any, as none 
was then demanded. 


Jones verſus Cicugh, July 22, 1751. 
At the Rells. 


N the marriage of Thomas Clough an eſtate & was ſet- 
0 tled to uſe of himſelf for life, remainders in the 
common manner. When Jebn the eldeſt fon, and The- 
nag the younger, came of age, articles were entered into, 
reciting the ſettlement, and that“ whereas there was 


« thereby no proviſion or portion of maintenance for 


«« younger children, though ſeveral were now living, to 
* the — therefore 3001. may be raiſed, Tbemas the 
father, Jobn the ſon and heir, and Thomas the younger, 
*© have taken it into conſideration and agree, that 300ʃ. 
be raiſcd in and upon all or part of the premiſes from 
and immediately after the death of Thomas the elder, 
and to be paid to ſuch younger children in ſuch manner 
and form, as he ſhall by his laſt will duly executed di- 
rect and appoint ; and in order to have the ſame effec- 
tually done and affured, the two ſons do covenant, 
grant, promiſe and _ jointly and ſeverally for them- 
ſelves, their heirs, &c. that after father's death any 
part might be granted, mortgaged; or diſpoſed of for 
raiſing the 3oo!. to be paid as the laſt will and teſtament 
of Themas the elder ſhould direct and appoint, and to 
no other uſe.” 


The father by will, atteſted only by two witneſſes, par- 
ticularly diſtributes this 3000. 


Jebn dying without iſſue, having ſuffered a recovery of 
part, I bemas became tenant in tail of the reſt, and now 
united, that the proviſion, made for himſelf and the reſt 
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No intereſt allowed on an account in India, not ſettled by the 
parties, but at a diſtance of time, and with great difficulty, by a 
ec perſon. 1 Brown, 239. 2 Brown, 2. 1 Wms. 653- 2 Blackſt. 
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tioned. But certainly there may be caſes, wh 
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of the children, cannot take effect as not a proper execu- 
tion of the power, the will not being ſuch as would paſs 
lands according to the ſtatute of frauds, all the regitite: 
of which were required by theſe articles, and the addition 
of duly equal to /-gally. Mag ſlaſ v. Wag flaff, 2 Will. 
258. Longford v. Eyre, 1 Will. 740. | 


Sir Jobn Strange. 


Where the owner of an eſtate in land either in law or 
equity reſerves to himſelf a power to diſpoſe of it to ſuch 
ules, as he by will ſhall appoint, that muſt be ſuch a will, 
as within the ſtatute of frauds would be proper for 2 de- 
viſc of land; otherwiſe the ſtatute would be entirely evad- 
ed: but the queſtion is, whether this is ſuch a caſe as that, 
for which the authorities cited are in point ? The ſolem- 
nities in the ſtatute are required only in deviſes of lands, 
but it goes no farther. Conſider whether the father by the 
articles or will parts with any thing in his power to give. 
By the ſettlement he was bare tenant for life; and by the 
articles has granted nothing, being to take effect after hi: 
death. The agreement indeed is recited to be between the 
father and two ſons, and refers to the act of the father by 
will duly exccuted : but in the next clauſe, which is to 

he eſtate, the two ſons only covenant and grant to 
the truſtees, that this 3oo/. ſhould he a charge; and it 


is upon their eſtate ; and the intervention of the father is 


only to apportion the ſums: it is not his will, that actually 
makes the charge: he is only referred to as a proper 2 
ſon for that. This caſe is attended with ſuch circumſta 

ces, that the court is well warranted to go as far as they 
can, to relieve the perſon ſtanding in the place of the 
younger children, eſpecially againſt him who was to have 
the benefit of the articles, but who by accident of his bro- 
ther's dying without iſſue turns the tables, as more for his 
benefit to ſay they ſhall not be carried into execution. He 
might have been greatly benefited by the articles z for the 
father might have appointed any given ſum, ſo as to have 
diſtributed ſomething to all, and 290/. to Thomas, The 
word duly is in the agreement, as recited, but not in the 


* covenant of the two ſons. But it is not neceſſary to 


lay any great ſtreſs on that ; becauſe, ſuppoſing it was 
the caſe of the owner of an eſtate reſerving to himſelf 
4 power by will without adding duly or legally, 1 ad- 
mit, in ſuch caſe his act muſt be ſuch, as anſwers the 


utmoſt idea of the word duly, though will is only mm 
cre 


words 
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words duly executed may not require the ſolemnity of 
the ſtatute of frauds ; for if no lands are given by the per- 
ſon making the will, that will will be duly executed, 
though they are not thoſe witneſſes, the ſtatute requires; 
becauſe theſe words muſt refer to the nature of the act, 
and the nature of that which my by it. Yet if the 
word duly was to be conſtrued ot 

caſes where a court of equity under ſuch circumſtances 
would ſupply it. Sayle v. Freeland, 2 Ven. 350. which is 
ſtronger, becauſe there the act referred to was the act of 


erwiſe, there have been 


the owner of the land, not of him who had no power or 


dominion over that, which was to be ſo given: and yet it 
was held, a court of equity would ſupply that little circum- 
ſtance, becauſe the intent was fully declared. Here two 


perſons, who had power to charge this eſtate, have done 


it hy art cles, but refer to the act of a third merely for the 
A of apportioning, and though that third happens to 
e a father, it would be the ſame as a mere ftranger : 
if therefore one ſhould charge his eſtate with a ſum, to be 
divided as a mere ſtranger ſhould think proper by will, the 
neceſlity of its being a will conformable to the ſtatute does 
not occur; and whether two or three witneſſes, it is ſuch a 
circumſtance, as, when the intent fully apppears as in the 
preſent caſe, a court of equity would ſupply. In Smith v. 
Aſbton, 1 C. C. 264. it was held good in a court of equity, 
the ſubſtance being performed. How ſtands it here as the 
ſubſtance ? It is not neceſſary to criticiſe very nicely on 
the import of the word duly: but where a proviſion for 
younger children is thus attempted to be defeated by one 
who was a younger child, one would lay hold of any cir- 
cumſtance whatever, on which any weight was to be laid: 
and ſuppoſing the father having no landed eſtate executes 
a will, whereby his intent is ſufficiently declared, in what 
manner this ſhould he divided, it is good, though there 
are not ſuch circumſtances as required, whereby an intereſt 
1s to paſs from him. There is no occaſion to conſider, 
whetherthe whole muſt have fallen to the ground, if the 
father had made no will or appointment, or whether the 
court would in ſuch caſe have interpoſed tor the younger 
children. #® There have been caſes, where a proviſion of 
that ſort has been referred to the act of a third perſon, 
which, if not executed, this court has thought proper to 
direct to be equally divided: but that need not now be de- 
termined, becauſe I am of opinion, this will, though ex- 
ecuted in preſence of two only, conſidering it as a will 


whereby the father paſſes nothing at all by way of intereſt 
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from himſelf to them, but merely as a collateral perſon, i 
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ſufficient within the authorities mentioned to warrant 
this opinion of the court, that it is a proper execution of 
this power. 


Aſhley verſu; Baillie, July 24. 1751. 
Maſter of the II. for Lord Chancellor. 


ILLTIAM BARNSLET by will gave 3000, 

not expreſsly tothe plaintifts, but left it nominally to 
his executrix Mary Pococt, who declared it to be in 
truſt for the plaintiffs, and covenanted accordingly to pay 
it. Upon her dying inteſtate, her brother William took 
out adminiſtration to her and alſo de bonis non of Barnſl+y, 
and entered into bonds to the ordinary, the conditions of 
which were according to the ſtatute of diſtribution. The 
bonds ſtood out during his life, were not put in ſuit, not 
any thing done on them. On his death he made his fiſter 
Sarah deviſee of his real and perſonal eſtate. The perſonal 
eſtate of firſt teſtator not having been adminiſtered as it 
ought, the bonds are put in ſuit againſt the heir at law of 
Will am and the deviſee. The heir pleaded nothing by 
deſcent ; deviſce admitted in her plea to the action, that 
ſhe as deviſee of her brother had real aſſets of his in her 
hands, and ſtated particularly, what they were- 


"The queſtion was, whether the plaintiffs were entitled 
to the benefit of thele bonds entered into, and on which 
judgment had been recovered z for that though this de- 
mand of plaintiffs was originally teſtamentary, it was now 
to be conſidered as as debt, and theſe bonds had nothing 
to do with it? It is now a ſettled diſtinction in Lev. and 
Sal. 316. that a creditor eo nomine has no right to have the 
benefit of theſe bonds to the ordinary; which were ry 
intended only to aid the juriſdiction of the Eecleſiaſtical 
court, which did not extend to give remedy for recovery 
of debts. In the caſe cited for plaintiffs of Greenfide v. 
Benſon, 6 March 1743, Lord Chancell:.r held, a creditor 
miglit proſecute in Eccleſiaſtical court for an inventory, 
but could not litigate that inventory. | 


Far plaintiffs. The reaſon, the creditor or arch 
cannot aſſign a breach in non-payment of a debt, thoug 
it is a due courſe of adminiſtration to pay a, debt, 15, 
becauſe the archbiſhop's court cannot try a debt ; though 
of that there would be ſome doubt, if there were not - 
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to that purpoſe: but ſtill a jury may try it. A brech may 


not been given; which is the moſt minute breach that can 
be; for a man may till be honeſt. "hat breach was aſ- 
ſigned in Greenſide's caſe on an action in the archbiſhop's 
tame, and held ſufficient foundation to recover in law the 
penalty of the bond : the obligors coming here for relief, 
od Chancellor ſaid, you ſhall have no relief in a court of 
equity againſt the penalty of that bond, until you have 
ſhewn, you have paid that debt. 


Two incumbrances were ſet up by Lady Blum as prior 
to the plaintiff#; the firſt a mortgage before the judgment 
on theſe bonds: next a ſecond mortgage made after the 
judgment, and as ſhe inſiſted, without notice of that 
julgment. Plaintiffs inſiſted, though no notice was given 
perſonally to her, there was to her agent; which is the 
ſame: otherwiſe no notice can be proved. Though one 
has the law of his ſide by having the legal eſtate, yet if he 
will by a voluntary a& take a thing with notice of ano- 
thet's equitable right, it muſt be ſubject thereto; and then 
the common rule does not hold, that he, who has equity 
and law of his ſide, ſhall prevail againſt equity alone. That 
is not the caſe of a purchaſer with notice of another's prior 
right, The caſe of Lord Falconbridge, cited on the other 
tile, was only this: Mr. Piggot had been concerned as 
counſel to look over a title: a great many years after the 
title-deeds were laid before him, the queſtion was, whe- 
ther he was bound to remember every particular caſe of a 
title that came before him in the way of his practice? He 
did not remember: the court was of opinion, a counſel 
not to be ſuppoſed to remember every ſuch thing: but 
there is vaſt difference between an attorney or counſel and 
an agent, which is the preſent caſe, being agent for her 


= Foy out the money, not merely looking over the 
litlc, 


Sir Jæin Strange. 


As to the firſt queſtion conſider, in what light the plain- 
tiff. are before the court; whether ſtill as legatees under 
the will of Barnſley, or as having in a manner annihilated 
that demand in that light, and ſet it up only on the foot 
of creditors under the declaration made by the executrix; 
who, conſcious of what teſtator intended, and that ſhe 


Was 


be aſſigned before the archbiſhop, that an inventory has , 


Notice. 
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was only a truſtee for that, declared it ſo: but that is a 
tranſaction on her part only, and nothing by plaintiffs to 
depart from any right to follow ſtill the affets of Barnſl-y - 
until ſatisfaction was attained from one hand to another, 
and therefore ſtill to be conſidered in this court as proceed- 
ing for that Jegacy : for a court of equity will conſider that 
perſon as legatee, for whom the truſt is. The judgment 
on the plea of the heir is not material; but ſince the ſta- 
tute of fraudulent deviſes they have a right to follow the 
real eſtate into the hands of the deviſee, and accordingly 
actions are brought on theſe bonds againſt deviſee of. the 
real eftate. Theſe actions are brought on the obligatory 
part of the inſtrument only, as all ſuch aMons are. De- 
tendant thereto has a right to pray «yer of that condition, 
and plead performance generally ; and that puts the plain- 
tiff on aſſigning a breach. That was not done in the pre- 
ſent caſe ; but the very prudently diſcharging herſelf from 
any difficulty, farther than as that eſtate came to her hands, 
for which ſhe is liable as deviſee. The plaintiffs then will 
be intitled to have the benefit of theſe bonds in common 
with others, for whom they are fuppoſed to be in truft. 
The plaintiffs ere prima facie legatees ; and as ſuch tire bonds 
are properly in truſt for them. There is indeed that dif- 
tinction between creditors and legatees: but I cannot ſee 
upon what ground it was: however it certainly is not now 
to be diſputed. The plaintiffs are therefore intitled to 
pray in aid, but in common with all other legatees, and 
under the judgments obtained on theſe adminiftration-bones 
to have ſatisfaQtion as far as that will extend under the cir- 
cumſtances of prior incumbrances; which are next to be 
conſidered. 


The firſt being advanced long before the judgments of 
theſe bonds, Lady Blunt muſt be conſidered as an incum- 
brancer prior to any right theſe bonds can give to come in 
on the real aſſets of William the brother. As to the other, 
which is admitted to be advanced ſubſequent to the judg- 
ments, it is not pretended, ſhe had any notice of theſe 


judgments intervening * but it is inſiſted, & there is a ſpe- 


cial caſe of notice made out to her agent in that tranſac- 
tion, ſufficient to poſtpone it to the ſatisfaction, which 


way be claimed as to the judgment on theſe adminiftra- 


#® 1 Vol. 62. 


tion- bonds. 
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tion- bonds. I ſhonld have no doubt, but that it would be No con- 
carrying it a great deal too far againſt an agent in general, aw me 
or counſel, or atiorney, to ſay that, becauſe in a former from title- 
ſuit ſuch deeds came to their ſight or knowledge, or ſuch deeds, &c, 
4 tranſaction was had in a matter, + that could not be ſup- — * 
poſed to make any impreſſion as to any future event, that attorney. 
ſhould have the effect of conſtruQive notice: that would or any 

be too hard to ſay : that therefore was the determination — _ 
in the caſe cited and other caſes. God forbid, it ſhould be ſuppoſ- 
be conſtructive notice, that they had an abſtract of — 
ſomething of this ſort brought before them, and therefore fon on che 
their memory ſhould be charged therewith. But the memory. 
queſtion is, whether there is not ſuch a preciſe circum- 

ſtance, as is ſufficient to warrant the court to conſtrue 

this to be notice, This circumſtance is, what is diſ- 

cloſed in the anſwer of Lady Blunt and her agent; neither 

of which pretend, that her agent did not know of theſe 
judgments ; and ſhe admits, ſhe employed him in putting 

it out, He knew of theſe judgments intervening : but 

thought, it was proper to take notice of it, becauſe he 

thought there was enough to pay all. It is on that particu- 

lar circumſtance, and his admitting knowledge of it, which 

is actual notice of that before the money advanced, and 

then in a court of equity ſhe will not be intitled to take 


place of the judgments on theſe bonds preceding thereto, 


| (371) 
Biſhop verſus Church, July 25, 1751. Caſe 119. 


of Mr. Clive, it was inſiſted, that the heir at law w = 
James Church was in this caſe not bound; and that One obli- 


wherever the heir at law has the good fortune not to be gor —_ 
named, there is no inſtance of that defe& being ſupplied Jes: the 
avainſt him, other be- 
comes 
Lokd CHANCELLOR. ——_ 
| legal lien 
The grounds of the deciſion in this caſe lie in a very is gone, if 
n2rrow compaſs, I am very glad of this further examina- ft RR 
tion, it giving a great light and ſatisfaction as to the equity, luſion by 


and more than I expected, ſtrengtheni inion on obligee, 
pected, ſtrengthening my opinion o - den 
+ 1 Vol. 392. — 


the againſt 


Ta cauſe coming on again after the examination — 1 
0 


0 « \ 


both heir 
and execu- 
tor of the 
deceaſed ; 
but the 
real only 
in default 
of pecſonal 
alete. 
Obligee 
to lend his 
name to 
ſue ſurvi- 
vor. 
Though 
the obliga- 
tions and 
penalty 
gone, the 
condition 
is conſider- 
ed as 
agreement 


to pay. 
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the firſt queſtion; for there were two queſtions in the 
cauſe : firſt, whether the plaintiff has an equity to recover 
this debt againſt the repreſentatives of Church ? The ſe. 
cond, ſuppoſing there was, whether there was not a rebut. 
ting equity for the defendants to bar that as loſt by negle4 
of his own? My opinion upon the firſt is ſtrengthened, by 
what appears in this examination, though not intended for 
that; for it appears, the 2000. borrowed on theſe two 
bonds is confeſſed to have been borrowed in the courſe of 
trade as partners; as appears from a bill brought by the 
executors of Church againſt Selin Owen; farther alſo, in 
that very bill the plaintiffs pray, theſe bonds may be dif. 
charged as affecting the aſſets and effects of James Church; 
ſo that they were liable out of aſſets of their teſtator 10 
make ſatisfaction for thoſe bonds; which is a very ſtrong 
corroborating circumſtance on. the fiſt point, and is an 
anſwer to all the diſtinctions attempted at the former hear- 
ing. But this has alſo given a great light, and furniſhes 
an anſwer to all objection againſt plaintiffs recovering; 
viz. whether Biſbep had not been guilty of ſo groſs a ne- 
glect of recovering, or preventing the repreſentatives of 
Church from recovering, as to loſe his remedy in a court of 
equity as well as he had loſt it at law? Every thing atiſ- 
ing between Owen and the repreſentatives of the deceaſed 
partner is entirely out of the caſe in reſpect of the plaintiff 
and of Biſhop in his lite; for nothing they could do #5 
between themſelves without his conſent, could at all vary 
the right or remedy, Biſbop had either againſt Owen in law 
or equity, or againſt the repreſentatives of Church in 
equity: it was all res inter alios ada. Biſhop might in- 
deed by his own act part with his right by his behaviour, 
and rebut his equity, he would otherwiſe have : but upon 
Clive's applying to him to get in the money of Owen, 
Biſhop tells him, he is content with the ſecurity ; the inte- 
reſt is paid him, and therefore he is not obliged to do ſo. 
A man may make that anſwer ; becauſe he likes the inte- 
reſt, he receives, and has no obje&ion to the ſecurity: 


but ſurely nothing ariſing from thence will bar him from 
any remedy in law or equity. He has his election. As 


to the farther requeſt, repeated more than once, for put- 


ting the bonds in ſuit in his name to recover the money 


of Owen, I am of opinion, he was not obliged to do that 
but upon ſuch terms, as he offered to do it, and the only 


term on which a court of equity would give relief; _ 


1 r 
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am not to inquire, whether a man might not act more 

kindly or generouſly, Where a juſt debt is due, a demand 

»yainſt one in law and equity, and againſt another in 

equity, if a bill had been brought, the court would have 

rchieved on payment of the principal and intereſt to Biſbep, 

and leaving them to recover that againſt Oren to proſecute 

thit decree in Biſhop's name: but no reliet would be, 

until after the repreſentatives of Church had paid the mo- 

nev, The terms, on which B:ſhop agreed to Clive's pro- 

poſal, were on paying him oft his bonds. That is the 

ſtrict equity between man and man as well as of a court 

of equity; and whether he would have acted more kindly 

in letting them have his name te put the bonds in ſuit, to 

regard that, would make ſuch remedy 'very precarious. 

There are ſeveral inſtances of mortgages, where there are If ſtrict 
many attempts by a mortgagor to pay them off, and rea- — 
ſonable offers of payment; * yet if a ſteict tender is not — 
made, the court cannot ſtop the intereſt : though caſes gor, inte- 
may be, where the court wiſh to do it: that of a ing a is not 
more generous kind part, if mortgagee had taken it, is OP 

not what the court is to go by.] Nothing of that kind was 

done or tendered to Biſhop; fo offer of payment at all. 

it is not reaſonable, taking it ſtrialy, to expect that from 

any man having two bound for his debt, A man who 

has received his money, is ſafe in all events; therefore out 

of danger however faintly the ſuit is proſecuted : but if he 

had lent his name without payment, and judgment had 

vcen againſt him, he never could bring another action upon 

that bond, Jt certainly is therefore liable to accidents ; 

and a man then truſts the merits of his demands and of 

his bond to another; which is not reaſonable. Bur it is If one 
faid, Owen might have pleaded that payment was made by obligor 
repreſentatives of Church ; and certainly on the act of par- Ene 
llament for amendment of the law this great difficulty ariſes, other at 
that if one of two obligors pays off the money, the con- law in 
dition being forfeited by the day being paſt, and puts the — 
bonc in ſuit againſt the other in name of obligee, the other payment 
may plead, that the other obligor has paid the principal — — 2 
and intereſt on that bond before bringing the action; and, — s 


| believe, inſtances of that have been, of bills in this court 2 
, 4 Y a ſtrau- 


* Poſt. 678. 2 Eq. ab. 603. 3 Atk. go. In 2 Wms. 378. it is — Sonob ag 


ſaid, to ſtop intereſt there ought to be reaſonable notice, and the — - af 


money muſt be kept dead f. the lender, as the is to 
uncore priit, * Na ; * ceaſed 


obligor in 


for joint bol. 
1s. | 


RR 
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for relief: but that depends on proof of the payment But 
Owen could not plead ſo; for no man can plead payment 
of money on a bond at a day or after the day but by the 
obligor : he cannot plead payment by a ſtranger z for that 
is demurrable; it is no plea ; he muſt plead payment by 
himſelf or ſome perſon bound in law to payment, which 


could not be done in this caſe; for by death of Church in 


(373 


life of Owen, the repreſentatives of Church were to be 
conſidered as ſtrangers; therefore it could not have been 
pleaded ; but ſuppoſing it could, and that nicety out of the 
caſe, what would it have brought it to then? only to the 
equity of the caſe, to compel him by bill here to have a 
contribution, or to pay the whole, if he was liable to the 
whole. A proper bill was depending in this court; and 
the court would have directed, that Owen ſhould have paid, 


or at leaſt have reſtrained him from pleading the payment 


by the repreſentatives of Church at law. A bill had been 
brought by the repreſentatives of Church againſt Owen to 


call him to an account of the debts due on either ſide, and 


compel him'tb pay. That was proper for them to do; and 
they ſhould have proceeded in that cauſe z which it does 
not appear they did, though five years paſſed to the death 
of Biſhop. Plainly therefore there is no ground for a court 
of equity to ſay, the plaintiff ſhall be ſtripped or rebutted 
of this equity from a partial favour and iudulgence to Owrn 
and colluſion with him. The terms required by Biſbep 
on their propoſal is a clear anſwer thereto, Had they 
complied with them, they might have taken thoſe bonds, 
and arreſted Owen; which would have been no favour to 
him. Another ſtrengthening circumſtance is, that the ex- 
ecutors plainly did not think any thing that paſſed between 
Biſhop and Clive had rebutted this equity, or diſcharged 
them from being bound. There was no occaſion for them 


to apply to the repreſentatives of Biſhop to put the bonds 


in ſuit, (which was done, and occaſioned the bankruptcy), 
if they thought ſuch a defence could be made, They 
thought themſelves ſtill remaining liable; and I am ot 
opinion they are ſo far as not received out of the com- 
miſſion of bankruptcy againſt Owen, | 


The next conſideration is as to the heir at law. I am of 
opinion, the plaintiff has the ſame equity againſt him. 
In Brown 2 it was held, where there is a remedy at law againſt 


the ſurvivors, the death or bankruptcy of the parties will not ſup- 
port a bill in equity, In 


in the Time of Lord Chancellor Ha RDWICKE. 


In all the caſes where two, their heirs, executors, and ad- 
miniſtrators are bound in a joint bond, and by death of one 
in the liſe of the other, the legal lien and action at law has 
been gone, if a court of equity has allowed the equity, 
and ſet up the bond, they have always ſet up, not only 
partly, againſt the petſonal eſtate and executor, but againſt 
the heir alſo; becauſe that is a very different caſe from 
that which was put, where the heir was not named. Here 
he is named in the condition and bond alſo, Then conſi- 
der the caſe of Aeon v. Pierce, 2 Ver. 480. So Probat v. 
Clif,rd; where, though a joint covenant only, not ſeveral. 
| ſet it up, and againſt the heir as well as executor. So in 
Iſh v. Harvey, The reaſon the court has gone upon is, 
that the bond is conſidered as an agreement in writing z an 
therefore, though the obligation and penalty is gone by the 
egal demand being gone, yet the condition, taking it alto 
gether, is conſidered as an agreement in this court to pay the 
money, and an agreement under hand and ſeal; therefore 
in Adem v. Pierce the court conſidered that condition as an 
agreement, and ſet it up againſt both executor and heir. 
There is as much reaſon to conſtrue this as an agreement 
for heirs to pay as in other caſes. That is the reaſon, 
though the formal part is gone : but the real eſtate comes / 
in only in default of perſonal aſſets. 


Price verſus Lloyd, July 26, 1751. Caſe 120. 


N the Maſter's ſpecial report it appeared, that the Ante, July 
witneſs to the will at the time of this ſecond exami- 3, 1759+ 
nition was not a creditor of teſtator ; and not appearing 
that at the time of the atteſtation he was, Lord Chancellor 


ſad, he would not enter into a minute inquiry about that 
whether he was or no. 


— — July 27, 1751. Caſe 121. 


R. Nicol by will appointed Mrs. Oakaver guardian of On a queſ- 


1 his daughter, who being above the age of ſixteen — with 
withdrew herſelf, and preferred a petition complaining of fant ſhould 
W e Merlelts and preferred & Þ complaining of fant ſhould 


ill uſage and ſeverity. Mrs. Oakaver preferred a petition reſide, in- 
complaining of the infant's behaviour, and at the ſame 4 
ume renouncing all further care and behaviour, but joined of weight, 
with all the reſt of the daughter's relations in requeſting, chere no 
that ſhe might be put under the care of, and reſide with, anf - ks 
Mr. Tracy, who was himſelf a relation: but the infant de- 
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fired Mr Hexeter, a ſtranger and n$ relation to the tamily, 
| only a neighbour of her father's, night be the perſon, 


It was ordered to he referred to a Maſter to ſee which 
was the proper perſon. The Maſter reported in favour of 
Mr. Hexeter, chiefly upon the great diſinclination ſhe ex- 
preſſcd to go to Mr. Tracy. Exception to the report. Se- 
veral affidavits were read on both ſides : it was argned that 
little weight ſhould be laid on the inclination of infants; 
for that would be very dangerous, were they allowed to 
have the nomination of their guardian; a ſcholar might 
then apply to change his ſchool as not liking it. 


Lord CHANCELLOR. © 


Though in ſuch a caſe of a ſcholar I ſhould lay very lit- 

tle weight on his deſire : yet in this of a young lady near 17, 

above the age of puberty and marriage, (though perhaps 

( 37 5) the canon law has fixed that age too low, for reaſons which 
hold not here), and that alſo in a queſtion, not whether the 

court ſhould remove a teſtamentary guardian or no, that 

guardian having renounced, but only a queſtion with whom 

the infant ſhould reſide, and who ſhould have the perſonal 

care of her education; I think, weight ought to be laid on 

the inclination of the infant. In ſo doing I ovght to go a 

Tf no teſta- little farther than even the law does; for ſuppefing there 
pane oh was no teſtamentary guardian, nor a mother, if the infant 
2 has any ſocage land, and is of the age of twelve if female, 
infant hav- of fourteen of mele, they are allowed to chuſe their guar- 
— 21 dian; as is frequently done on circuit, and is the conſtant 
ht practice, and what this court frequently call on infants to 
guardian do: though this fill is liable to any reaſonable objection 
_ * made to ſuch choice. But there is no imputation on Mr. 
male : Hexeter and this is not a caſe who ſhunld have the guardi- 


done on, anſhip, which Oakaver will ſtil} have, but only of the per- 


ircuit if 
no reaſon. ſonal reſidence. 


able objec- 
tion. 


The exception was diſallowed ; and it was ordered, that 
the perſon concerned in her withdrawing, ſhould not have 
acceſs to her; and that ſhe ſhould not be married without 


leave of the court. 


. Pitcairn 


in the Time of Lord Chancellor HARD WIcRE. 


72 
Pitcairn verſus Ogbourne, 7uly 29, 1751. Caſe 122. 


At the Rolli. 


ILL to be relieved againſt an annuity-bond entered Parol evi- 

into on the marriage of plaintiff's ſ#.n with Rebecca dence ad- 
Groben, niece of Felix Chambers; where it was ſtipulated, — 
that the plainiiff during his life ſhou[4 pay 150. per ann. to though a 
the huſband and wife, if ſhe ſurvived him. She did ſur- bond on 
vive her huſband: the bill was to reduce the payment to — 
100/. per ann, upon an agreement ſaid to be entered into 150l. per 
between theſe parties previous to the marriage; whereby — 
thouzh the bond was to import payment of 1 50. yet for ment was 
reaſuns given on the tranſaQion the actual agreement was fr 1051. 


for 100/. only. a Alten del. 
The plaintiff's reading parol evidence of this agreement —_ a 

waz objected to. The court notwithſtanding the ſtat, of —— 

frauds ſometimes goes into parol evidence; as where the ſta- — 

tute would otherwiſe be the occaſion of fraud; which was party. 

the caſe of Malter v. Walker, Dec. 11,1744; where on bill 

lor performance of agreement for ſurrender of copyhold it 

was inſiſted, that the agreement was alſo, that the other 

ſhould reciprocally ſurrender his copyhold for benefit of de- 

ſendam's fon; parol evidence was admitted, as it was ſet- 

ting up an agreement to be performed on the other part as 

a conſideration of the former agreement, not to contradict ( 376) 

it, So in the late caſe of Legal v. Miller, it did riot con- 

tradict, but came in on a new agreement, But it is never . ot; 

admitted to contradict the written agreement, and to ſup- , 

port a fallacious private one, entered into to deceive the 

perſon who had the diſpoſal of the wife, as here; this bill 

being to eſtabliſh a fraud to which the plaintiff himſelf is a 

party. Necis artifices arte ferire ſua, a good rule in mora- 

lty. It is of public concern. There is no inſtance where 

a written agreement on marriage notoriouſly between the 

parties, that this court ever admitted evidence to prove a 

private clandeſtine treaty that the agreement ſhould not 

«vail, what on the face it imported. | 


- 1 Vol. 503. 
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Sir Jobn Strange. 
Parol evi- The ſtat. of frauds ſays all contracts in conſideration of 


dence ad- marriage {hall be in writing, otherwiſe void, J. e. if people 
— y parol only treat for a ſum of money to be advanced on 
Faud. e fide and an eſtate ſettled on the other, if not reduced 


to writing, it ſhall be void. However there may be caſes 
herein courts of law and equity (and the rule is the fame 
n both) will let in cireumſtantial evidence to prevent that 
raud taking place, which would ariſe from inſiſting, tha: 
ſomething was got into writing, which would deprive the 
party of the henefit of detecting that fraud. On a bill 
for ſpecific performance of a written agreement, the de- 
fendant may inſiſt, it has been ſince diſcharged merely by 
parol between the parties; and that defence will be receiv- 
ed. 1 Ver. 240, on which authority chiefly Legal v. Miller 
was determined; where I admitted the evidence offered. 
| The ſame objection was made there as here, that the writ- 
ten agreement ſhould ſpeak for itſelf, and no evidence 
could be admitted to the contrary, and on that diſmiſſed 
the bill for ſpecific performance, and with coſts. Walker v. 
Walter was there cited, where notwithſtanding the objecti- 
| on, Lord Chancellor allowed the evidence to be read: 
though he ſaid it might be doubtful; had the defendant 
been plaintiff, for that leſs evidence would ſuffice to rebut 
an equity than to obtain a decree. The preſent evidence 
offered is not to contradict the import of the bond on the 
face of it, but to ſhew that notwithſtanding the agreement 
was that it ſhould be but 1oo/. which is expreſoly contra- 
dicting the agreement itſelf : but it is admitted, the written 
inſtrument is, as it was deſigned, to appear at the orig 
tranſaction. It differs therefore from the caſes where you 
come on the conſtruction of the inſtrument to abate, what 
ariſes on the force of the face of it. This is in fact ſetting up 
a new agreement. I remember a caſe of South Sea Company v. 
\ D'O lif, where by agreement the Company was not bound to 
(277) anſwer for any irregularity by ſupercargoes, unleſs infor- 
mation was given in two months after return home. The 
inſtrument was not drawn up until on board the ſhip and in 
a great hurry, and executed there by the party; who, 
when, he got out to ſea, and read it over, found it was fix 
months inſtead of two; and brought a bill to be relieve 
againſt that variation in the inſtrument. Lord King ſent it 
to an iſſue; it was tried on a queſtion, whether it was 
| the original agreement, it ſhould be two inſtead o 
months. Verdict in favour of plaintiff, that the a 
was deſigned to be in two; and a decree in conſequent! 


Written 

agreement 

| diſcha « at 
| by parol. 


Ante. 
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of that to relieve the plaintiff againſt any difficulty by that 
variation. That is a ſtronger caſe than this; ſetting up 
parol evidence to contradict the very words of the written 
agreement itſelf ; but it was conſidered, that the variation 
would be a fraud, and therefore the court which was to 
relieve againſt fraud, mult admit it: otherwiſe if it could be 
got in black and white, there would be no teſief: from 
this caſe therefore and others, it 1s proper to receive this 
evidence ; the weight of it will be afterward for con- 
ſideration. 


To encounter the ſtrength of the evidence of the written 
agreement, the caſe, the plaintiff attempted to make, was 
this. That he being a clergyman with about 200/. fer 
ann. benefice, was willing, as far as he was able, to give 
into his ſon's inclination for the defendant, who had no 
fortune ; he told him, he would agree to pay 100/. fer ann. 
and with this propoſal the ſon was to go to wait upon her 
at her uncle's; that ſhe roſe in her demand by ſaying, 
that her expectations were from her uncle, having nothing 
of her own ; that her uncle would be induced to do more 
for her, if he did more for his ſon, and therefore he ſhou'd 
let the bond run, as if it was for 150/. inſtead of 100/. 


which would be an advantage for her and the children; 


that he was angry at the propoſal ; and the treaty was in 
danger of being broke off; but by importunity he was 
prevailed on to execute it; but ſhe was ſo far from conſider- 
ing herſelf as entitled to 1 50/. that they actually received at 
the rate of 100. and ſhe inſiſted on no more, when ſhe be- 
came intitled to it in her own right. On this foundation 
the plaintiff inſiſted on this agreement in contradiction to 
the bond ; and that the defendant ſhould not avail herſelf 
from any thing ariſing on the face of the bond againſt her 
own propoſal, or reject the parol, which was the true 
agreement: that the anſwer denying poſitively, all the 
circumſtances was diſapproved by ſeveral witneſſes. - It 
begging the queſtion to ſay, the plaintiff came into.court 
onthe 
hea parentis ; for ſhe had a mother alive at the time; he 
was nominally a truſtee in the bond, and ſo not an inte- 
reſted party. This agreement was with the privity of every 
party concerned in the marriage-agreement, the father, 
ſon, and intended wife; the uncle whom it was calculated 
to deceive, having neither contrated or given any thing 
on his part, it differs from all caſes on that head in the 
material circumſtance, on which they all turn, that it is a 
deceit io a party. The uncle then cannot be ſaid to be wy 
Celved. 


oot of fraud, not of equity. The uncle was not in 


(378) 


on hand, that the uncle had promiſed to do 


(379) 
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ceived. Though he has by his will made a provifion for 
his niece, the huſband is not at all benefited thereby; for 
it is to her ſeparate ule. This is like the cafe, where two 
contract for a ſale, and vendee for ſake of appearances 
defires a larger ſum than he really gave, may he inſerted 
in the conveyance : ſhould vendor attcrward infiſt, he re. 
ceived no more than ſuch a ſum, it was proved to ſatisfacti- 
on of the court, that the real agreement was ſuch, and that 
it was inſerted merely tor that reaſon, he would he entitled 
to no more in a court of equity, which would interpoſe. 
So if huſband for the ſake of appearances inſerts in his 
matrriage-agreement his wife's portion to be double; the 
receipt given is a waver of any more than 100. like the 
late caſe where two annuities of 10/. cach was given by 
will executed according to the ſtat. of frauds; but a codicil 
by two witnefles only, reduced them to 5/. each: it being 


alledged in the pleadings that theſe laſt annuities had been 


accepted, Lord Chancellor conſidered that as a waver of the 
Io/. and as a new agreement, and ſent it to a Maſter to 
know whether they had accepted. Where a deed import- 
ed an abſolute conveyance, on a bill to redeem they have 
been let in to prove a deteaſance: but plaintiff here not 
only ſhews th: agreement different, but allo accounts 
tor it. 


For defendant. The bill is to eſtabliſh a pretended un- 
derhand agreement on treaty of marriage to reduce the 
public, open agreement, to carry an appearance to the un- 
cle with whom the treaty was, and on whoſe regulation of 
it the marriage itſclt depended ; ſo that he was the proper 
party with whom to treat, and not only nominally a truſ- 
tee. There is a material letter during the treaty from 
the plaintiff to his ſon, where it appears under Tee. 

omething 
on his part, though the plaintiff thought better not to have 
it inſerted, but to truſt to his generoſity, concluding with 
bidding his fon go on to marry, and leave the manage- 
ment of the uncle to him. Falſe inducements, and ſpeci- 
al appearances are a fraud on the perſon treated with on 
that foundation. There is nothing in writing to alter the 
original bond ſtill in force; written evidence at the time 
cannot err, nor is liable to defect of memory as parol 
evidence, which is hardly poſſible to remember preciſely 
at any diſtance. On that principle was the ſtat. of frauds 
made; which, it would be better and ſafer, if never broke 
in upon, notwithſtanding the ſpecious argument that it 
may in ſome inſtances cover fraud. Though a third Po 
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ſon's being defrauded and induegd to give more than he 
otherwiſe would, is an ingredient, that is not the princi- 
ple upon wh:ch the court goes 3 which is not to endure 
any thing undernan4, dzrogat :ry to the public agreement: 
but this is the fir!t time ſuch was ever endeavoured to be 
eſtabliſned by a bi I. Sir 7½/½ Jelyll looked on young peo- 
ple paying their a idreſſes in way of marriage as intoxicated, 
and not ſui juris. Inſtances have been even of parties to 
the tranſaction being relieved againſt the underhand agree- 
ment, though made by themſelves ; 2 Fer. 499. 1 Fer. 475. 
and other caſes. 


Sir Jahn Strange. 


Firſt is the parol agreement, on which plaintiff inſiſts as 
the grounds and foundation of relief prayed, in point of 
fact made out to the ſatisfaction of the court? I think, it 
is ſufficiently eſtabliſhed ; and the anſwer, which abſolutely 
_ denies every particular of this private agreement is falh- 

fed by ſeveral witneſſes, corroborated by defendant's re- 
ccipts and other acts. 


But however ſtrong the evidence may be to falſify the 
anſwer, and make out the parol agreement, next whether 
on the whole the plaintiff is entitled in a court of equity to 
the relief prayed? The general rule as to theſe private 
agreements is certainly, and admitted to be this; where 
any {uch ſtipulations between ſome of the parties is to de- 
ceiveor draw in any other party to the agreement to do more 
than he otherwiſe would, this court looks on it in light of 
a fraud, and wil relieve againſt it. 1 Sel. 156, P C. 
$22, 1 Ver. 475, and ſeveral other caſes to prove that gene- 
ral rule. But it is ſaid, this differs, the uncle neither con- 
tracting nor giving any thing; which leads to the queſti- 
01, in what lizht he 1s to be confidered ? Laying all the 
tran'y tion tozether, eſpeciaily the letters of the plaintiff, 
| am ot opinion, the uncle 'is to be conſidered as a mate- 
rial party to the agreement on the marriage, and as one 
intended to he impoſed on by the private agreement of 
the others. Defendant's whole dependance was on him; 
lhe lived and continued to live with him to the time of his 
death; and though probably defendant had a mother then 
living, yet it was not in her power to do any thing for 
defendant ; ſo that the uncle is treated with as proper to 
inter vene in laco parentis. It is true, he is only named as 
one of the two obligees 3 nor could he he otherwiſe a par- 


j. The bond being only executed by tac obligor, aſſent of 
obligce 
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obliget cannot be ſhewn on the inſtrument itſelf: but he muf 
be neceſſarily appriſed of it. But from plaintiff's letter to 
his ſon during the treaty, no one can doubt but that he 
conſidered himſelf as treating with a perſon, who was in 
ſome ſhape or other to provide for his niece out of his own 
pocket. It ſhews clearly, the uncle promiſed to do ſome- 
thing; and it was the plaintiff's own choice that this pro- 
mile was not inſerted in the written agreement between 
the parties; truſting to the honour of the uncle, whom the 
ſon was to leave to the management of the plaintiff him- 
ſelf; and what the uncle did, ſhews the plaintiff acted 
wiſely in truſting thereto, they living with him until his 
death, and by his will he gave almoſt every thing to his 
niece, very amply anſwering the plaintiff's expectations: 
Though given to her ſeparate uſe, that is notwithſtanding 
to the benefit of an huſband, leſſening his expence: and 
by the will the children, had there been any, are ſufficiently 
2 for. If the uncle had contracted to give ever ſo 
ittle, the private agreement could not be ſupported. But 
ſhall the father avail himſelf of that circumſtance of its being 
Jeit ont of the written agreement, when it was by his own 
cnoice ? The whole ought then to he conſidered in equity 
as an open traſaction between tour parties for a treaty ot 
marriage, and a ſecret tranſaction between three of them 
only in deceit of the fourth. ] do not ſee why it is not like 
the caſe of Sir Geo. Naxtyel, Eg. Ab. 19. where a marriage 
agreement was deſigned to be put into writing, as the ſta- 
tute requires, but by fraud of one of the parties it is pre- 
vented. The court does not ſuffer the party who was the 
occaſion thereof, to come and infiit it was void. The court 
ſays, it was a fraud and owing to him, and he ſhall not 
claim the benefit of the ſtatute. As I ſee it therefore in this 
light, (and in that I principally ground myſelt on the laſt 
letter of the plaintiff), I cannot be juſtified in lending the 
aid of this court in carrying it into execution. That it 
was calculated to deceive, is avowed on all fides : whether 
the plaintiff was drawn in by the defendant, or not, 1s not 
very clear; it ratherſeems he was. One of the parties then 
to this, which I look on as a fraudulent agreement, can- 
not be allowed to come here to have it carried into execu- 
tion for his benefit. Conſequently the bill, ſo far as it ſeeks 
to eſtabliſh that agreement, or to be relieved againſt the 
—— of 1 50l. tor the time to come, muſt be dilmilſed. 

ut conſidering the behaviour of the defendant, the pro- 
poſer of the fraud, and for want of the merits in the plain- 


tiff 's caſe left to reap the benefit of it, (for which I am 


No coſt, 


really ſorry) and confidering the anſwer ſhe put in, * 
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"0 he diſmiſſion. 
t think proper to give her the coſts of t 1 
The — is intitled to relief againſt the penalty of the 
bond; but then muſt pay the arrears in a certain time. 


Marquis of Anandale verſus Marchioneſs of An- 
andale, July 29, 1751. 


11S cameon upon the Maſter's report upon an or- 
BY of n theſe heads ; whether it 
was for the intereſt ot Lord Anandale, or for the benefit 
of the traſt eſtate of the teſtator Vanden Bempde, or — the 
perlons who may be intitled to it according to his will, to 
call in the money placed out on ſecurity of the Scotch ei- 
tate of Lord Anuan lale to be veſted in the purchaſe of lands 
in England, according to the truſt, regard being had to the 
prelent condition of Lord Auandule, who had been found 
a lunatic ? The will had directed it to he laid out in pur- 
chaſe of lands of inheritance in a particular county of Eng- 
lind. The Maſter reported, that he conceived, it would 
be for the benefit of the truſt eſtate, and ot the perſons in- 
titled acco:ding to the will, ſo to do. 


For Lady Anandale and ber children by ber ſecond buf- 
baind.——Lord Anandale's property and rents and protits 
of his real eſtate, wherever they lie, muſt neceſſarily ſol- 
low his perſon for his maintenance, &c. as the court ſhall 
direct. But however, the principal and intereſt on his ſe- 
curities ought to he conſidered as land and as the profits of 


landin England, and abſolutely under direction of this court, 4 


the mouey being baund by a truſt which this court has de- 
creed to be — into eee and placed out in mean 
time purſuant to ſeveral orders in the names of truſtees, 
who are to act by direction of this court. The reverſion of 
this is claimed by Lord Heptæun. It is a queſtion of great 
'alue to Lady Anandale and her children, who have no- 
thing but what may be the diſtributive ſhare on the chance 
of Lord Anandale's dying in this ſtate and condition, trom 
which there is no probability of his recovering, and to 
which he may live a long time. The real juſtice as e- 
tween theſe two funds, his Engliſh and Scotch eſtate, is, 
that they ſhould contribute rateably to his maintenance and 
perſonal debts, which are a lien on no fund. The ſavings, 
If he dies in this ſtate of mind, will go different WAYS. 
By the Scotch law the perſonal eſtate will be given only to 


lis nephews and nicges, excluding his mother, c. — 


Caſe 123. 
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jurifdiei. would be very harſh ; ſo that the Eng/i/b rule is much more 
In in Stot- Juſt ; for otherwiſe all the income ot her fortune will go to 
land, con- ſtrangers to them. Both ought to contribute to his main. 
tiiercd 45 tenance, and the ſavings of each wait the event: not the 
real eſtate e at: a "I 
whole come out of the eſtate in England to increale the 


. fund, that is to go to his repreſentatives in Scotland, He 


(382) was found lunatic in 1747 : yet in Scotland he is a perſon 
in his own ſenſes: tor his ſtewards there, under authority 

f.om him, have gone on above four years, and received 

the whole profits, accounting to no one : though no doubt 

it is fate : then a proportion of his maintenance, and to pay 

his debts ſhould be contributed according to the valus of 

nat fund to this. A Junatic here, reſiding here, having 

relations here and in Sc.tland, where no commiſſion Is ta- 

ken out, but having money due by his ſtewards acting as 

it he was of ſound mind, that ought to be applied to his 
maintenance, ſuppoſing be had nothing elſe to live on.— 

The court can order an action to be brought by the com- 

mittec for thoſe p ofits in the proper courts there in name 

of the lunatic; as was ſolemnly determined in the Houſe 

of Lords in Morriſen v. Morriſon, February, 1149, which 

is very like this; for Mr. Morriſon reſided here, where he 

had relations, as he had, allo in Scotland, and 20001). per- 

ſonal eſtate there in hands of a dehtor. An action had been 

brought on it; and it could not he recovered for want of 
authority to bring the action. On petition to Your Lord- 

hip, an action was ordered, and a proxy to appear for 
him to be executed by the lunatic himſelf. They ftated 
in the declaration his being a lunatic and the order to exe- 
cate this authority; which gave occaſion to the diſpute.— 
The court below allowed the objection to the action — 
The L:rils were unuymous, that the order was right, 
and the action to he maintained. The ſentence was reverl- 
ed; and the action went on; and it was held, that if a 
Iuna'ic reſided in France, having an eſtate, debts, and ac- 
tions here, the courts would not go into the queſtion, that 
e was a lunatic, to make objections to it, unlefs at the 
ſame time they ſhewed a grant of the cuſtody. This is 
that caſe; for if the action is brought, it muſt be recover- 
ed, being ſettled by the higheſt authority to be a proper 
action. In whatever country a lunatic happens to be, the 
care devolves on that countrv; and perhaps the profits 
0uzht to follow his perſon, which is the cafe here: but we 
defire only the ſtrict juſtice, that the two funds ſhould 
contribute rateably; they now ſtand on very unequal term*; 


for Lady Anandale and her children will not come in 
i | ſavings 
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geints here. As to what is to be eſteemed Engliſh, what 
$-2b, eſtate, 36,000/. is by the will to be laid out in pur- 
chale ot lands in England, and by act of parliament is ſe- 
cured on the Scotch eltate : it is to be looked on as land in 
E1gland, this court conſidering that which ought to be 
Gone as done, and purſacs that notion through all its con- 
ſequences : and this even in the molt favourable caſe for 
coutidering it other iſe, and for which the court is forry, 
viz, againſt creditors. In Trelawney v. Booth, money 
borrowed from Mr. Trelowney was to be laid out in land, 
or which the party would be tenant in fee : he died, and 
his tamily diſputed it: 2 our Lordſbip determined, that it 
was land; that it was a ſimple contract-debt; and Mr. 
7relawney loſt it. Here the court has eſtabliſhed the will, 
and decreed the truſts to be pertormed ; then it 1s bound 
to he conſidered as land in England. The laying it out on 
{.curitics is a temporary cuſtody, until a purenaſe can be 
made. Then the intereſt of this is profit oi land in Eng- 
land, under the di:eCtion of the court, viz. to be laid up 
for his benefit. It is truſt money; not a debt to Lord An- 
andale, but to his truſtees. The private act of parliament 
has made no alteration ; it was applied for to authoriſe this 
court to lend out the truſt money on thele ſecurities during 
minority, on expreſs recital, that the end of the truſt could 
not then he performed, as no purchaſe then offered: but the 
act has not determined, that the money cannot be recalled. 
|: this court ordered the truſtees to bring a proper action in 
Seetland, to recover this money to be placed out in land 
in England, the courts there could not have interfered in 
the conſtruction of the will or of the decree, or carried the 


(383) 


truſts into execution, which are all under the proper conu- 


lance of this court. They could only judge whether this 
money was due or that ſecurity, whether t:ken on good 
lecurity or no, am due to the truſtees 3 and that was all a 
court of law could have done here; it it was lent out on le- 
gal (ccurity, and che money had not been paid, a court of 
lu could not enter into the truſts. It was only meant, 
tlicle ſecurities ſhould be taken as mortgages here; the truſt 
not to be poſtponed for ever; and there are ſeveral cir- 
cumſiances to induce the court to direct. it now. Next as 
to 3200. ariſing from a fale under the late act of parlia- 
men, 20 G. 2. of an heritable juriſdicion in Scotland, of 
which Lord Anandale was ſeiſed in fee. This, whatever it 
vas originally, is now money, in the Z£xechequer here, and 
Is his perſonal eſtate to all intents: and if he died in the 
mean time inteſtate, muſt go according to the ſtat of diſtri- 

| bution, 
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30th Odlober, 1750. 


Lord CHANCELLOR. 


It will come to this. Here is, by virtue of an aft of 
parliament, a ſale of a real eſtate in Scotland, of one Judged 
a lunatic in England, and under cuſtody proper for t 
here. The queſtion is, whether this court, notwithſtand- 
ing it is ſuch a ſale authoriſed by law for public purpoſes, 
will not conſider that as if a ſale under direction of the court, 
as of a ſale of timber growing on the eſtate, not to change 
the property of thoſe who were to come after; whether it 
is not part of his real property. and to go in that manner ; 
and whether it will not be ſubje& to ſome ſort of truſt in 
conſideration of this court ? For if the court has directed a 
ſale of timber on the eſtate, or if a ſale of timber is made 
by the committee wrongfully, (which was the caſe in Mor- 


folk) though the court there could not ſet aſide the ſale, 


yet directed it to be laid up to be conſidered on the fame 
foot of property as if it had remained timber. The con- 
ſequence then will be not to give it to the perſonal repre- 
ſentative in Scotland, but it concerns the heir at law 


alone. 


For Lady Anandale. But this is a compulſory ſale, and 
could not be made by any ordinary court. The legiſla- 
ture id not conſider the heirs at law as Chancery does, 
which will take care of a mere poſſibility ; therefore on a 
direction to fell timber, it is real eſtate, and will go to the 
heir, not to executor or next of kin; who will not be put 
on a better foot than if the order was not made. This act 
gives the money in lieu of the hereditament, not conſ- 
dering its original nature, unleſs where an intail, ſome 
caſes being excepted. Where the hereditament was a- 
feed with prohibitory, reſolutive, and irritant clauſes, 


the money was not to be paid — but to be laid 


out in land to be intailed when purchaſed, or applied in 
cale of debts ; but wherever not intailed, the money is to 
go to the claimant. 


E contra. As to the 36,000 J. this act of parliament 
was, at the inſtance of Lady Anandale and her fon, and 
an expedient very beneficial to his eſtate, a ſalutary me- 
thod during his infancy, which will have the ſame conſe- 
quence during his inability. The reaſon given by the - 
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for interpoſing is, that the eſtate was liable to ſeveral ad- 
judications in Scotland, if therefore not redeemed, it would 
be concluſive on the family. It was to prevent a foreclo- 
ſure, and taking the eſtate at under value; which reaſon 
holds ſtill. The calling in his money would ruin the Scotch 
eſtate, and open thoſe difficulties. nd in England hardly 
yields more than three per cent. eſpecially when the land- 
tax is high. If Lord Anandale ſhould recover (of which 
there is no impoſſibility) he would not thank the court for 
doing this. Next the court ſhould not, to deprive the re- 
preſentatives in Scotland, ifſue ſuch an order as to the 
rents and profits. He is not found a lunatic there; and 
the court there has the abſolute juriſdiction as to thoſe t— 
otherwiſe a different rule as to that part of his eſtate, 
merely from living here. Though it may be true, that 
the court there cannot judge of the truſt, fo far as it 
reſts on the will, yet mult it look into the act, by which 
it was to continue thus, while both eſtates remain in the 
ſame branch : then the court there would have a right 
to conſider, whether they would permit ſuch a ſuit by 
the truſtees. The 3200 J. paid in money as the meaſure 
of the value of the hereditary eſtate, and as the govern- 
ment could find nothing elſe to ſubſtitute, is given to him 
abſolutely, who had the whole property in the juriſdiction ; 
ſo that he can immediately convert it into real eſtate : but 
this.comes to one who has no will or power to alter it : the 
court finding that, and it being turned into perſonal by the 
legillature on peculiar motives, ought to put the lunatic's 
eſtate, as far as it can, in that channel, in which it was 
before the compulſory ſale. 


Lond CHAancELLOR. 


This is one of thoſe caſes that ſhews the union of the 
two kingdoms not yet complete: and really as the union 
already made has cauſed a greater intercourſe than when 
divided, and more frequent marriages and alliances, therg 
happens to be ſuch a communication of rights between 
the two kingdoms, as makes this ſeparation of the laws 
and juriſdiction of the courts attended with great inconve- 
nience and difficulty: but we muſt take it as it now is. I 
concur with the Maſter in the general opinion he has gi- 
ven, that in general it will be tor the benefit of the truſt 
eſtate, and the perions who may be intitled to the fame, 
according to the will, to call it in. How that is to be re- 
duced and carried into execution, is of another conſide- 


tation. It has been inſiſted on by thoſe who oppoſe this 
4 direction, 
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' nant for life of this eſtate. No court would have ſaid ſo # 
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direction, that it cannot be ſor their benefit, or if it can, 
not for Lord Anandalè's, becauſe it may tend to bring the 
lame miſchief on the eſtate, (which the act intended to 
preſerve), that the leaving thoſe ſccurities and adjudicz- 
tions in the hands of the original creditors might have 
brought, by ſplitting and dividing it for ſatisfaction of thoſe 
demands: but it is carrying it too far in that extent. 
Conlider it firſt on the original nature of this truſt, ſup- 
poling the money had remained in the hands of the tru. 
tees, and no direction ot the court had been given con- 
cerning it, and the truſtees had taken upon them without 
direction of the court, or interpoſition of the act, to have 
placed his money out on ſecurities of an eſtate in Scotland, 
and particularly Lord Anandale's own eſtate ; the truſtecs 
would have acted improperly and without power to do it: 
and ſtrictly ſpeaking, this court would have gone a great 
way, notwithitanding it was in two inſtances done by the 
court hefore the making this act. How far the truſt was 
conſidered there I know not; but it was done; and it was 
thought not, properly ſpeaking, in the power of the court 
to do it, or, if the court could, that it would not prevent the 
inconveniencies, and that produced the ad of parliament ; 
but if the truſtees had done it without direction of the 
court or of the act, they might have made themſelves 
liable to anſwer to the eſtate for any loſs by breach of the 
truſt. But undoubtedly, notwithſtanding they have placed 
it out on ſecurity on Lord Anandale's own eſtate, who was 
tenant for lite of it, the truſtces would have it in their 
power to have ſucd for this by regular proceſs according 
to the law of Scetlan!, either to have the rents and profits 
ſo applied, or to have a fale of the eſtate or part of it, 
(provided it could be brought within the rule of their law 
relating to bankrupt eſtates,) or to have a decree for ex- 
piry of the legol, l i. e. for redeeming the eſtate. They 
might have taken all theſe remedies ; and if they had, or 
attempted to do it, Lord Anandale or any court of juſtice 
in Scetland could not have ſaid, theſe truſtees, who place 

out and appeared to be owners of this, ſhould not call it 
in, becauſe when ſo done Lord Anandale would be te- 


becauſe not on!y the intereſt of Lord Anandale is to be 
conſidered, but alſo the truſt of the will, if the court 

Scotland could have entered into the conſideration of that 
truſt, which is to lay out this in purchaſe of lands, a 
that even in a particular county, in England, if it cot 
be procured ; which may not always be had; and oppor” 


tunities are to be taken when it can be had. All the 4 
rection 
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rection in mean time is to place it out on ſecurities. No 
court then can ſay, that during his life it ſhould remain on 
ſecurities; for ſeveral perſons are intitled in remainder, 
and the truſts of the will are to be regarded. Land may 
riſe, and opportunity of purchaſing when lower ſhould 
not he loft. If therefore it had heen done by the truſtees 
or this court without direction of the act, it could not be 
(aid it was not to be called in by reaſonable diſcretion of 
the truſtees or this court. What then has the act done? 
it was to preſerve the eſtate that nothing ſhould be done to 
call it in during his minority, which is expired. It is 
plauſihle enough, that the ſame reaſon ariſes from his in- 
ability by inſanity : but on a very different conſideration. 
The one may continue his whole life, and that ſeveral 
years : the other the legiſiature ſaw would end by compu- 
tation of time. Perhaps it might hear debate, which 
would be for his benefit: but the direction to the Maſter 
is in the disjunctive: then I muſt weigh, which ought to 
overhalance : and that is what is for the intereſt of the 
truſt eſtate. Conſequently I muſt declare, that all pro- 
per methods he uſed by the truſtees to call it in, either 
by alſignment of theſe ſecurities or by proper remedy at 
law. | 


The next queſtion, though not properly within the re- 
port, is as to the appointment of money to be raiſed for 
maintenance of the lunatic, and payment of his perſonal 
debts between the produce of the two eſtates, by reaſon 
that the perſonal eſtate in Scotland at his death will be ſub- 
ject to a different rule of diſtribution from the difference 
between the two laws. I am of opinion, that, as this 
truſt money is part of the perſonal eſtate of Vanden Bempde, 
and to be laid out in land in England, it is to be confidered 
in this court as an eſtate in Fng/and ; and that the inte- 
reſt from thence, though ariſing out of an eſtate in Scot- 
lend now, yet as it is a mere tranſitory thing, ariſing on 
changeahle ſecurities which may and ought to be called in 
(and it is directed by the will to go as the profits of the 
land when purchaſed ought) muſt be conſidered as part of 
Lord Anandale's perſonal eſtate in England, and to be fo 
applied. Any other perſonal property indeed, that he has 
in Scotland, will be conſidered as perſonal eſtate in Scotland. 
Let the Maſter ſettle the proportion for his maintenance 


= _ between the two perſonal eſtates in England and 
foliand. 


The 
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The other part of the queſtion, brought in but inciden- 
tally into the report, is as to the 32000. whether part of his 
perſonal eſtate at all; next, if it is, whether in Engl 
or Scotland. Now as the money is in England, if it comes 
to the latter, it muſt be as part of his perſonal eſtate in 
England, where it is, and where it muſt he directed to be 
placed out; and if he died to-morrow, as it is found 
here, it muſt be ſo. But my doubt is, whether it is not 
as part of his real eſtate; and if ſo, to be ſure part of 
his real in Scetland ; for this act was for public policy, 
not meaning to change or alter the rights of any private 

rſons whatever; for there is an expreſs proviſion made 
in all caſes, where the party had not the abſolute power 
over it. This heritable juriſdiction comes not indeed 
within the firſt proviſion ; for it is not pretended, that it 
was under any ſtrict intail ſo as to prevent Lord Anandale 
from aliening : but it comes within the other deſcription, 
for this juriſdiction was compriſed in thoſe ſecurities ; and 
then it is ſo mortgaged and encumbered, that he could 


not depart with or fell. I remember it was mentioned 


(388) 


(though not entered into) in the debate of theſe juriſdic- 
tions as an inconvenience, that they were „ by 
creditors, and therefore they might come into mean hands. 
Tf he had been of found mind, he could not alien with- 
out conſent of the incumbrancers, though he might alien 
the equity of redemption : but that would not anſwer the 
purpoſe of the crown. Then there is another clauſe ; and 
taking it on that abſtracted from the former, there is a 
— * relating to lunatie, fatuous or furious perſons, 
that their guardian may apply on their behalf, Sc. which 
goes farther than the 1 providing that in whatever 
way ſuch perſons are ſeiſed in fee or in tail, the Court of 
Selfion is to proceed in a ſummary way, and agreeable to 
Juſtice, and nature of the caſe. I ſhould be glad to know 
what the Court of Seffion would have done if he had 
been found a furious perſon there? Would that court, on 
application, have ſaid, that this, though riſing out of his 
real, ſhould be conſidered as part of his perſonal, eſtate, 
and if he died, to go to his perſonal repreſentative ? This 
occurred at time of making this at ; and it was not 

per for the legiſlature to enter into conſideration of ſuch 
things : they thought proper to leave it to a court of jul- 
tice. A man furious, and therefore incapable, might 
have debts: if the legiſlature had bound it down, and 
faid, the Court of Seſſion ſhould be obliged to lay that mo- 
ney out in purchaſe of land to the ſame uſes, that might 


be very inconvenient : for it might be better to lay it 74 
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n paying off thoſe debts affecting his eſtate: a man in that 
condition might have a family and younger children, for 


' whoſe benefit it might be applied: it was leſt open there- 


fore for the Court of Seſſion to make ſuch order as ſhould 
be juſt. I am of opinion, that being found lutiatic here, 
and this ariſing out of Scetlund, in a court of equity [ 
ought to follow the ſame rule and make the ſame direction 
a> the Court of Seſſion would if found furious there: and 
perhaps the true rule will be to apply this money to diſ- 
charge in part thoſe debts; it arifing out of this eſtate 
which is the ſecurity. That is the direction I ſhall give; 
and think it would be unequitahle to ſay; that, when it 
ariſes out of this eſtate in Scotland, it ſhould be conſidered 
as perſonal eſtate, and that in Eng/and, becauſe it happens 
to he in the Excbequer in England; which would be car- 
rying it too far. It ought therefore to be confidered as part 
ot his real eſtate in Scotland; ſubje to theſe ſecurities and 
incumbrances, and ſhould be applied in a proper manner 


to diſcharge of thoſe incumbrances. E 


Ex Parte Bax, July 50, 1751. Caſe 123. 


8 — exceptions were taken to certificate of Com- Exceq ti- 
miſſioners of bankrupt : but it appeared, that the ns to cer- 
counſel attending there waved all but one, viz. that the — . 
commiſſioners proceeded ex parte, which, it was ſaid, ſioners of 
they had no authority to do without ſpecial order of the bankrupt, 
court. The queſtion now was as to the regularity of the | 


exceptions. 


Lond CHANCELLOR. 


| Theſe proceedings under commiſſions of bankruptcy Courſe of 


bave been formed by way of analogy to the proceedings of Their pro- 


the court as a court of equity; and whenever an agcount ceedings 
do be taken, the court by its ancient conſtitution is to analogous 
be aided in taking it by ſome proper officer, (as Maſters do 'a%'vg. 
now are); hecaule it is impo ble for the court t6 take — 
accounts originally z as that would ſo take up the time on actions. 
0 the court, that juſtice could not be adminiſtered in gn . 
aher cauſes. And it is analogous to proceedings at law; — 
or in an action at law an account is to be taken by au- for ac- 
dtors. Indeed when the auditors have taken the ac- counts. 
Hunt, and on charging and diſcharging the items, iſſues 
may bg joined; and ſo many iſſues then may be tried; 
3Qions at law therefore for accounts are ſo few, becauſe 
' long time is required. That being the rule of law, 
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and ancient conſtitution of the court, the ſame has been 
followed in proceedings under commiſſions of bankruptcy 
by relerring accounts to be taken by commiſſioners as in 
cauſes by a Maſter, Sometimes indeed the court refer it to 
a Maſter, but always to "ome proper officer. In theſe pro- 
ceedings before a Maſter, the party has liherty to take ex- 
ceptions to the report; but it is an eſtabliſhed rule, that ob- 
jections muſt be made before the Maſter as the foundation 
for thoſe exceptions; otherwiſe the courſe of the court 
would be quite defeated: as the conſequence would be, that 
if there were not ohjections to warrant the exceptions, this 
court muſt originally take that account, and then the very 
end and ground of making the reference is thereby defeated, 
But if on theſe ohjections fo taken, either the Maſter or the 
commiſhoners vary the report or certificate, to the matter 
ſo varied, on which the party has not had a further oppor- 
tunity of being heard, he may take exceptions not war- 
ranted by the oly<Ctions in ſubſtance the ſame; for then 
the court will go into it, though not exactly and numerically 
the ſame. There is no ſuch rule of the court, that com- 
miſſioners may not proceed ex parte without, order, They 
as well as the Maſter muſt do fo, if the parties will not at- 
tend; for the other file is not to be thereby delayed or pre- 
vented of juſtice, Accordingly the commiſſioners, the pro- 
per officets, have done ſo, and certified ex parte, and that 
the objcQions were waved by the counſel lor the olycAors; 
and their certificate is proper evidence of it: nor does it 
appear there was any ſaving of right to take exceptions 
notwithſtanding theſe obj<Qtions are waved. This is a me- 
thod to draw in the court to take the account minutely on a 


reference befere themſelves, or occaſion a reference and ſo 


Caſe 124. 
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a further delay, 


Let theſe exceptions therefore be over-ruled. 


Harriſon verſus Southcote and Moreland, July 31, 
1751. 


LEA to the diſcovery and relief prayed, conſiſting of 
two parts. Firſt as to fo much of the bill as ſeeks to 
compel a diſcovery, whether the defendant Southcete Of his 
late wite was a papiſt ? Secondly as to ſo much as ſeeks to 
compel Moreland to convey an eſtate purchaſed from South- 


1 Atk. 828. S. C. Ante 245, 481. cate, 
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gate, and to diſcover any of his title-deeds or writings relating 
to ſaid eſtate, and to impeach his title. 


This eſtate was by ſettlement limited to Su“ , and his 
wife and the heirs of their two bodies, remainder in fee to 
the ſurvivor. The wife died without ifſue; and in nine 
davs after her death this purchaſe was made, and the inhe- 
trance of the eſtate immediately conveyed for 4500/. of 
which only 100/, was paid by delivery of a bank-note, 
and the perſonal bond of Mereland given for the 4400. to 
be paid within a year: but che purchaſe-money was after- 
ward reduced to 3400/. Southcrte (till continued in poſſeſſi- 
on of the greateſt part of the eſtate. 


The bill was by Harriſo: and his wife in her right 
claiming this eſtate as heir at law to the wife of Southcote. 


Fir d-fendant. The bill is not by a proteſtant next of 
kin under the ſtatute of diſtribution, but as intitled by de- 
ſcent, ſtating a bar againſt which they come to be relieved, 
S. the ſettlement, charging that both huſband and wife 
vere papiſts at time of the marriage and execution of the 
conveyance, and conſequently the limitation to him as ſur- 
viror is void in point of law; and that after death of the 
wife he, heing confcious that a queſtion might be ſtarted, 
looked out for a proteſtant to whom to convey it, and that 
Mere and a friend of his appeared to be a purchaſer; and 
charging ſeveral things to impeach the conveyance, as the 
conſideration not being adequate, Cc. its being done with 
great precipitation to defeat the heit's claim on the diſability, 
and without giving opportunity to enter the claim at the 


quarter-ſeſſions. The bill is barely for a diſcovery on the 


Popiſh acts of an (incapacity in ſome perſon, under whom 
Mireland derives. If any title at all, it is a mere legal title; 
tor if Saut ſcate did not take under that ſettlement, nor the 
conveyance to Mareland prove good, there is a clear title at 
law, and nothing in plaintiff's way; ſo that they come here 
on a legal ground arifing from that incapacity. It is now 
ſettled, that no one ſtiould be obliged in this court to diſco- 
Ver whether the perſon, nnder whom he claims, is or was 
1 papiſt, There was originally a diſtinction between the 
papiſt and himſelf being liable to mike the diſcovery, and 
1 perſon claiming under the papiſt; and there are certainly 
"(ditional reaſons why the papiſt himſelf ſhould not make 
ne ciſcovery, becauſe that ſubjects him to ſeveral other 
| Gg 2 | penalties 
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nion, that defendant was not bound to diſcover whether the 


CASES Argued and Determined 


penalties and diſabilities beſide that, which ariſes in the 
cauſe: whereas a proteſtant claiming under a papiſt is lia- 
ble only to that incapacity, which affeQs the title. But 
that was very deliberately conſidered by Your Lordſbip in 
Smith v. Read, 18 March 1136-7, where the bill was to 
impeach the defendant's title, as the deviſor, under whom 
he claimed, was a papiſt, and being therefore incapable to 
take was incapable to deviſe it : the defendant a proteſtant 
put in a plea ſtating the act of King Villiam and other diſ- 
abilities. Your Lordſbip taking time to conſider was of opi- 


perſon under whom he claimed was a papiſt ; that it was a 
certain rule, eſtabliſned on good reaſon, that no one ſhould 
diſcover what might ſubje& himſelf to forfeiture or penalty; 
that this act was to be be conſidered as a penal law depriving 
the papiſt of the ſame protection of law, he would have, 


ift he was not a papiſt; and that if the bill was againſt the 


| law, which muſt be penal. Like the caſe of waſte by the 


papiſt himſelf, he would not be obliged to diſcover it, though 
he ſhould be liable to no other penalty than that incapacity. 
Then there was no difference between that perſon and one 
claiming under him, ftanding in his place. In the caſe of 
forfeiture for waſte, a perſon is not obliged to diſcover, yet 
he himſelf did not commit the waſte. The diſtinction te- 
lied on was, that this was not to defeat what veſted, but to 
ſhew an incapacity for ever to take the thing: but Jour 
Lordſbip ſaid, it was not ſo; it was an incapacity inflifted 
by the legiflature ; that the caſe of a baſtard or alien, which 
was argued from, was on different grounds; for that inca- 
pacity ariſes from the general rule of law, to which all the 
King's ſubjects are liable; ſo in cafe of bankrupts; theſc 
not being conſidered as penal but remedial; ſo of fraud at- 
tended with forfeiture; and ſo of civil rights; and there 
never was a caſe ſince that act, where one was forced to 
diſcover whether the perſon under whom he claimed was 4 
papiſt or not: therefore Tour Lordſbip allowed that plea. 
This authority is taken notice of fince in Jones v. Meredith, 
Comyns 661. There can be no diſtinction between the 
preſent caſe and that, the flaw in defendant's title ariſing 
by reaſon of the incapacity of the perſon from whom be 
claims. There a volunteer was obliged to diſcover; 4 1 
tiori a purchaſer for valuable conſideration ſhould not. [ 
defendant diſcovers it, it defeats his eſtate by reaſon of that 


anceftor, under whom the party claims; an act by ww 
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the title is loſt; he is not obliged therefore in this court to 
diſcover that which occaſions a forfeiture on foundation of 
miſh-haviour or a crime, or being in ſuch a ſituation the 
law does not approve, and in conſequence of which that 
diſability incurs. If therefore they can make out the ſact, 
they muſt do it by evidence. As there was at that time no 
caſe in which a perſon was obliged to anſwer, whether the 
perion, under whom he claimed, was a papiſt, there has 
been none ſince. There are ſeveral cafes where advantage 
has been taken of theſe popiſh aQs, as in Ireland; wherever 
the legiſlature means there, that a perſon ſhall diſcover, 
there is a particular clauſe for it; of which they have ma- 
ny caſes : but there are always particular clauſes. So in 
many caſes here, as in the late gaming law, and of perſons 
trading, in caſe of the Eaſt India Company; which acts 
ſhew, that without a particular clauſe for it a court of equi- 
ty will not compel thereto. 


Lord CHANCELLOR. 


Part of this bill is on a ſuggeſtion of facts tending to diſ- 
cover whether this is not a truſt; the queſtion therefore 
will be, ſuppoſing you prevail on the firſt point, whether 
yet the plea does not go too far in covering other matters, 
i. e. whether this is not a truſt for Southcote himſelf and co- 
lourable ? 


For defendant. As the plea may be divided, and be good 


in part and bad in part, it is of no conſequence. It is 


averred poſitively, that there is no truſt whatever, and that 
it is a bona fide purchaſe: and ſuppoſing this plea to be 
all true (as it muſt be taken pro hac vice) it is a bar to that 
relief prayed, This will depend on the conſtruction of 
3. C. 1. which is a material act to many proteſtant purcha- 
s. The policy of the act of King William was to pre- 
dent papiſts having their fortune in land, to induce them by 
the difficulties laid on them to ſell thoſe eſtates, and prevent 
their purchaſing others and laying out money in that ſort of 


property; for it was thought then, that the credit and in- 


fluence, land-property gave, was greater than that of mo- 
ney; and to a certain degree it is ſo. This invited them to 
ſell and change the nature of their property. If then a 
Proteſtant purchaſer could not be ſafe in his purchaſe, the 
view of the act would be defeated. The exceptions in the 
at are out of the caſe; for it is averred by the plea, that 

| plaintiff 
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plaintiff had not recovered, nor given notice of his claim, 
betore bringing the bill, nor entered his claim at the quarter 
ſeſſions; and this conveyance is inrolled. The requiring 
the particular ſolemnity of fix months ſhews, the legiſla- 
ture requires the purchaſer to know, that a papiſt is ſclling; 
and clearly meant io encourage him to ſell as faſt as he 
could, leſt the next heir ſhould claim, and to make the pro- 
teſtant ſafe in buying; ſo that unleſs any of thoſe excepti- 
ons happen, a ſale to a proteſtant ſhall bar. Admitting 
Moreland knew him to be a papiſt, and that Southcote himſelt 
knew the objeCtion could from theſe acts be made to his 
title, and therelore determined to ſell, and that expeditiouſ- 
ly: the ſingle queſtion then is, whether this is a purchaſe 
lena fide and mercly for benefit of proteſtant purchaſer, as 
iworn and averred by plea and anſwer? The exact value 
is not material; for the act does not ſay to the full value, 
but full and valuable conſideration : and on that it will not be 
ſet aſide, mercly becauſe another would give one year's 
purchaſe more; as Your Lordſhip held in IWildgooſe v. Mor, 
and that as to the conſideration it was only one evidence of 
the reality of the purchaſe. If a truſt can be proved, it 
ſallifics the plea; but it muſt be taken for truth. The 
vendor's continuing in peſſcffion was under a leaſe by the 
purchaſcr. Suppoſing Moreland had a good bargain, if a 
purchaſe for his own benefit, that will not impeach it. 
Whenever a papiſt ſells without waiting the market, he 
ſells at a loſs; that is an argument of the fairneſs : the re- 
ducing the purchaſe-money 10001. ſtrengthens the credit 
and reality of the purchaſe. If an inquiry is to be made, 
whether it was worth a year's or half a year's purchaſe 
more, it-will overturn the act. The value of land has riſen, 
as that of money decreaſes: but that will not defeat the 
title of a proteſtant purchaſer merely for his own benefit, 


For plaintiffs. There is a diſtintion between this caſe 
and Smith v. Read; for as defendant there claimed only by 
voluntary deviſe, if compelled to diſcover that deviſor was 
a papiſt, it would undoubtedly defeat his title: but defend- 
ant here has not pleaded himſelf deviſee or voluntary gran- 
tee, but purchaſer for valuable conſideration, from a pa- 
piſt; and has made all the averments neceſſary to bring 
himſelf within the protection of 3 G. 1. therefore is ſafe, 
let him diſcover what he will. The firſt part of the plea 
that the diſcovery would be fatal, is inconſiſtent with the 


latter, in which he inſiſts on being within the . 
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tlie act. The tranſaQion is under ſuſpicion, and mult he 
a truſt from the circumſtances. Mare/and lived at 100 
miles diſtance, yet the conveyance was mule in nine days 
in which time Sqoutherte neither was, or could be, reputed 
owner, nor in Perception of the rents. A fuil conſidera- 
tion was not paid; nor is the reſidue of the purchaſe-nio- 
ney yet paid; and if vendor cannot come at it, vendee is 
conſi ſered as truſtee for him, and the real intereſt remains 
in him until payment, 


Lokd CHANCELLOR. 


Though in general it is ſo, where vendor labours not 
under any incapacity : it is not in this cafe, for that would 
ve giving an intereſt in land to a papiſt. 


Por plaintiffs, Where an eſtate deviſed is io be ſold, 
the reſidue to a Papiſt, that is void, becauſe under appear- 
ance of continuing the ſale he may evade the act. Here 
Heut hcate continues in poſſeſſion under the leafe ; it this 
plea is allowed a bar, a papiſt may in any caſe protect his 
night to the eſtate, 


LokRD CHANCELLOR- 


The general rule is, that penal laws are not to be taken 
or conſtrued by equity; and therefore no over-rigorous or 
ſirained corſtruQtion is to be made in any court of juſtice 
much leſs of equity: but notwithſtanding that, I am very 
apprehenſive, if I ſhould allow this plea generally, as in- 
liked upon, 1 ſhould lay down ſuch a rule for conveying 
eſtates in the hands of papiſts, as would tend entirely 10 
overturn and defeat the operation and effect of this act n 
caſes which it ought and was Yefjgned by the legiſlature, o 
have its operation and cff:4; for the conſeque! ce wou'd 
be, that ſuch ſort of ſal: or contracts for ſales, attended 
with a conveyance as this is may be made: the real agree- 
ment ſhall be, if there is no litigation concerning this in a 
reaſonable time, it ſhall be a truſt for the papiſt: if it 
comes to be controverted on ejectment or bill braught by 
the proteſtant heir, then it is a good ſale, This would be 
the method, if allowed generally; yet the court mult not 
make ſuch a determination, as will break in on former, or 
on that general rule cſtabliſhed with great juſtice and ten- 


derneſs in the law of England, that none ſhall be obliged 
to 
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to diſcover what may tend to ſubject him to a penalty, or 
that which is in nature of a penalty, Hardly a cafe can 
come before the court under ſtronger circumſtances of ſuſ- 
picion of a colourable tranſaction than this. I agree, it is 
not ſuffici-nt to over-rule the oath of the defendant poſi- 
| tively ſworn in his anſwer, which I muſt take to be true; 
| but it would go to require very ſtrong proof ; not that [ 
| am now arguing the merits of the caſe. In nine days 
aſter death of the wife (in which time it is very difficult to 
acquire a reputed ownerſhip) is this purchaſe pretended to 
| be made from Soutkcote, whom, as it is not anſwered, I 
| muſt preſume to be a papiſt ; made without any knowledge 
or previous treaty concerning it; taking a mere bond for 
all this conſideration money except 100/. without ſecutity, 
"| other than what may be ſuppoſed to ariſe from a lien in a 
| court of equity, No man in his ſenſes ever ſo tranſaRted, 
unleſs ſomething was intended to be covered by it : nor has 
any thing more the appearance of being colourable than 
his continuing in poſſeſſion under a leaſe by the purchaſer. 
'The reducing the purchaſe-money afterward is ſaid to give 
credit and reality to the purchaſe ; but I do not take it to be 
ſo. It ſhews, they lumped it in an extraordinary manner; 
finding the conſideration- money to be greatly above the 
value of the eſtate, which would have been an imputation 
upon the rcality of the purchaſe, they reduced it afterward 
| to give a better appearance; which induces great ſuſpi- 
| * cion, It comes on a plea, which muſt be taken to be 
| true, as ſtated ; but it is not a plea of purchaſe for valua- 
ble conſideration without notice, though it is to the diſco- 
very and relief both; and if it had been fo pleaded, and 
| notice denied, it would not be ſufficient in this caſe: be- 
cauſe, as it is not pretended that more than 1000. in part 
was paid, that takes it out of the rule of plea of purchaſe 
for valuable conſideration without notice; for if you have 
not parted with your money, you are intitled to relief againſt 
any ſecurity you give. 


* Asto the firſt part of the plea, of the act 11 U 12 K. 
Vill. and 3 G. 1. that of K. Will. brings a diſability on 
papiſt, and conſequently affeQs all claiming voluntarily un- 
der them or by conveyance not prote&ed under Stat. G. 1. 
The defendant is delivered from one part of the danger 
which may ariſe from diſcovery of that fact, as it is not 
pretended he is a papiſt himſelf, therefore no perſonal dif- 
ability can fall on him : but the penalty ſuggeſled is, 11 


in he Time of Lord Chancellor HAR DWIcEx. 


if obliged to diſcover that the perſon from whom he pur- 
chaſed was a papiſt, it would tend to defeat his title to the 
eſtate as a purchaſer, and as having a title to it; whether 
his purchaſe-money was all paid or not is not material to 


that part of the cafe, as he has given a ſecurity for the 


reſt, In general that point is eſtabliſhed, at leaſt as to my 
opinion, by the determination in Smith v. Read; which 
was without any long time taken for conſideration, Sa 
far that is a judgment by me, and, as no ground to vary 
my opinion, muſt bind myſelf, that where there is a plea 
of a title derived voluntarily from a papiſt or by voluntary 
conveyance, not ſuggeſted to be a colourable truſt for bene- 
ft of that papiſt, in that caſe, by reaſon of the penalty 
which would ariſe from ſuch diſcovery of the incapacity of 


the deviſor or grantor z he ſhall not be obliged thereto 


and this cafe appears in Tones v. Meredith to be allowed. 
There is indeed ſuch a diſtinction as has been argued, which 
makes this caſe not ſo ſtrong as that; but not ſuch a diſ- 
tinction as will finally prevail and oblige defendant to the 
diſcovery ; for certainly a purchaſer is not to be hurt by 
diſcovery of a matter, that will tend to forfeiture of his 
«ſtate, or be a loſs in conſequence of a penal law; and he 
may plead or anſwer ſo as to ſhew a caſe within the pro- 
teQion of this act or any other law; and he pleads accord- 
ing to his knowledge. Seyeral things are neceſſary, which 
he has averred here; as no recovery before his purchaſe; 
no notice of plaintiff's claim, nor entry thereof in quarter 
ſeſſions, All this he has averred, as every one mult, ac- 
cording to the beſt of his knowledge or information. Yet 
part of this may be diſproved at hearing the cauſe; and if 
he ſhould fail in any one of theſe circumſtances, (which a 
man may very innocently do) and has made the diſcovery, 
there is an end of his conveyance; that diſcovery binds 
him, and is the loſs of hjs eſtate out of the power of this 
court; and this notwithſtanding he had paid his whole 
money, It is ſo as to his 100/. This court could not 
help him, or make that 1000. « charge on the eftate againſt 
the plaintiff, When once he has made the diſcovery, the 
law makes void the conveyance, and there may be a reco- 
very by ejectment at law without coming here. As there- 
fore it is ſettled in Smith v. Read, it is a conſequence from 
thence, that he ſhall not be compelled thereto, for it may 
overturn his purchaſe; which 'is ſufficient to bring him 
within the protection cf that rule. It might be very dan- 
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this plea is allowed, and plaintiff ſhould come without e 
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gerous to fair purchaſers, who had paid their money, if 
obliged to diſcover whether vender was a papiſt or ro: 
leaving it open to ſeveral doubtful circumſtances. Conſe- 
quently the plea of 11 & 12 Will. 3 10 diſcovery, whe- 
ther Southcote or his wiſe was a papiſt or profeſſed the po- 
piſh religion, ought to be allowed, 


But as to the other part of the plea a different kind of 
queſtion ariſes; and no ground to allow it either as to the 
diſcovery or relicf. Firſt in reſpe& of the diſcovery; the 
defendant has not indeed pleaded io the diſcovery of his 
own purchaſe deeds; nor can any purchaſer do ſo, for he 
maſt ſet them out in order for his own title, But on 


what foundation does he plead this ? It impeaches the very 


ſettlement ; for this heir at law is intitled to know what 
that ſettlement was, and by what means and manner he 
is diſinherited thereby? and yet this plea goes to the diſ- 
covery of his title deeds, There is no ground for that, 
eſpecially as he has not pleaded himſelf a purchaſer for 
valuable conſideration without notice; and if he had, all 
but 100/. part of his purchaſe-money is in his own pocket, 
Then as to what he ſeeks to impeach the title, it is a very 
general plea, viz. to all the further diſcovery and all the 
relief prayed by the bill. Now notwithſtanding the de- 
ſendant's ſtrong averments in his plea as to the denial of 
this being colourable, and averring that it is for his own 
benefit, the plaintiff is intitled to ſift him by exceprions, it 
there is ground for it, to know all the circumſtances of 
this tranſaQtion, which would be all covered, if the plea 
was allowed as to that; for the plaintiff then cannot ex- 
cept to his anſwer, but muſt be bound by this general an- 
ſwer. Next as to the relief, it would bar the heir at law 
of every thing ; for though the heir at law is not intitled 
to come into this court by ejectment bill to have a decree 
and account of rents and profits, he is in a certain degree 
intitled; as if there are any old ſatisfied terms on the 
eſtate, he is intitled to bring his cauſe to be heard, and 
have them ſet out of the way, that he may try his 
title at law on the clear right ; but ſuppoſing nothing of 
that, there is a certain degree of relief, the heir at law 
has, which is peculiar to this, to have an order for the 
inſpeQion of all deeds and writings relating to this eſtate, 
to ſee whether he is difinherited, and by what means. 
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all inſiſting. on the papers, and pray it, he will be told, 
he comes too late for that, and cannot have it; and Ithink, 


he would be fo. 


The plea therefore as to all the other parts, except as 
before mentioned, ought to he over ruled: then no colts 
canbc on either fide. But the beſt way is, that as to all the 
other matters they ſhould ſtand for an anſwer until the 
hearing the cauſe. 


Lord Montague verſus Dudman, July 31, 1751. Caſe 125. 


lord of the borough of Midburſl was intitled to va- 
luabvle heriot on the death of any tenant within the bo- 
rough; and that ſeveral conveyances were made to defen- 
dants in truſt, to defraud the lord thereof, whereas no per- 
ſon in thuſt for others are entitled to thoſe conveyances, 
praying therefore a diſcovery of thoſe deeds, and an in- 
junction or order in nature of injunction to ſtay proceedings 
on a mandamus iſſutd to compel the plaintiiFto Hold a court 
and admit detendants as tenants. 


| Id EMURRER to a bill charging that plaintiff as 


Lord CHANCELLOR. 


How can I grant an injunction to a writ of mandamnr, 
and that io a mandamus at common law, not within ſtatute 
9 Queen Anne # Though I do not know, I would in that 
caſe. 


Fir plaintiff, There is a very general demurrer both to 
diſcovery and relief. There are charges in the will to ſup- 
port the ground of equity, ſuggeſting ſacts done by de- 
tendants to deprive the plaintiff of the benefit of his ſervices 
or tenure, It is a fraud, if the real owners, who were to 
pay the ſervices to the Lord, ſhould convey to infolvent 
perions. It a leſſee aſſigns to a beggar, this court has inter- 
poſcd, though circumſtances may rebut the equity. Bills 
are otten brought by Lords for diſcovery of goods and 
chattels of his tenant and ſatisfaction of his heriot. He- 
ricts are protected by ſtatute 13 Eliꝝ. Actions of debt have 
been brought to recover againſt ſraudulent gifts. 2 Leon. 
8, gitt todefraud a Lord is void. Defcndants ought to diſ- 
cover, whether theſe deeds are really executed or not; for 
it not, the Lord is not bound to admit. This is a queſtion 
of private property affecting the Lord. A bill may be 
brought to know the reality of a bond upon which an action 

1s 


Demurrer 
to manda- 
mus al- 
lowed : fo 
ro iudict - 
ment, in- 
formation 
or prohibi- 
tion, 
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is brought. Next no perſon ought to be admitted in truſt for 
another. Theſe are material facts on the face of the hill, 


ol which plaintiff wants a diſcovery ; and whether to defend 


(398) 


Manda- 
mus nt a 
writ reme- 
dial B. R. 
has great 
latitude 
therein. 


againſt a mandamus in a matter of mere private property, 
or againſt an action at law, it is a foundation for a bill and 
aſſiſtance of this court, whether it is a right in equity or at 
law. Then the remedy taken at law will not prevent in- 
terpoſition of the court though they proceed by mandamus 
nominally at ſuit of the crown. Though this is a mandemu 
at common law, it is only to try a private right. 1 Wl. 
349, is very ſtrong for the interpoſition of this court; and 
Mo. 820. even in caſe of indictments an injunction has 
been granted. In The Mayor of York v. Pilkington, a right 
to fiſh in a river being controverted, ſeveral perſons, indifted 
by the corporation, applied for injunction: Your Lordſhip 
held, you could not grant an injundtion, as you would, if 
action of treſpaſs had been brought: yet granted an order 
to ſtay the proceedings, which is the ſame as is prayed 
here, whether by injunQtion or order, 


Lord CHANCELLOR. 


If I ſhould over-rule this demurrer, I ſhould open a nev 
door of juriſdiction to this court, which, I believe, would 
afford a icene of very great inconvenience and miſchief, and 
bring all the corporation and borough-cauſes in this king- 
dom in ſome ſhape or other on the foot of diſcovery or ſe- 
lief. This court has no juriſdiction to grant an injunQion 
to ſtay proceedings on a mandamus z nor to an inditment; 
nor to an inſormation; nor to a writ of prohibition, that 
I know of. The reaſon is, that a mandamus is not a writ 
remedial, but mandatory. It is veſted in the king's ſupe- 
rior court of common law to compel inferior courts to do 
ſomething -relative to the public. That court has a great 
latitude and diſcretion in caſes of that kind; can judge of 
all the circumſtances ; and is not bound by ſuch ſtria rules 
as in caſes of private rights. That therefore mult be given 
up, as no colour for ſuch an injunction. As to the caſes 
cited, 1 JJ it. 349, is quite of a different kind: that did 
not come into this court on the foot of an equitable juril- 
diction at all; but the conſideration was whether the court 
ſhould inforce that return or not. A writ of error will lic 
on a proceeding on the ſtatute ꝙ Queen Anne, where the? 
can traverſe : and yet there is no ſuperſedeas to the writ 


# Ts never granted merely on aſking. ſome reaſon muſt be aſſige- 
ed, per Aſbhurſt aud Buller, Juſt, Dufuf. and Eaſt, 425, 493 of 


\ 
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of nendamut e but in that caſe it was a ſort of compro- 
miſe, and on that the court proceeded, and therefore gave 


| the time defired: but there is no determination that this 


court would interpoſe on that. As to the old caſe in Me. 

cannot go ſo far by any means. If indeed that came to 

be mixed with civil proceedings in this court relating to here th 
the title of the eſtate, that would be a very different con- 8 n 
ſderation. As to The Meyer of Yerk v. Pilkington, the pending 
court granted an order to ſtay proceedings, becauſe the here, onder 
queſtion of right was depending in this court in order to — 9 
determine the right; and therefore it was reaſonable, they tion or k 
ſhould not proceed by action or indictment till it was de- dictment. 
termined here: and there it came in incidentally. All 

then, that remains, is the diſcovery, which is ſought in ; 
aid of the defence. A bill of diſcovery lies here in aid of Bill wo 
lome proceedings in this court in order to deliver the pa:ty —= — 
from the neceſſity of procuring evidence, or to aid the ceedings 
proceeding in ſome ſuit relating to a civil right in a court here or at 
of common law, as an action; but not to aid the proſecu- ke 
tion of an indictment or information, or to aid the defence —— inder 
to it. It is ſaid, this is a mandamus to compel the holding mint or 
a court: but this court has nothing to do to aid the diſco- po 
very upon that. This is a borough: and the queſtion is hay St of + 
plainly relating to the rights of voting therein as a burgage diſcovery 
tenure. Then it is ſaid, they conveyed their eſtates to whether 
thoſe perſons as truſtees for them, and conſequently have — _ 
putthem into the hands of people not able to pay the duty Capable to 
to the Lord on death of the tenant. If I ſhould lay it down #viw-r an 
as a rule, that a Lord of a manor can come into this court, "50 
whenever any one comes to be admitted, by bringing a (399) 
bill to diſcover whether that perſon is a truſtee for another, 

and whether he is ſo capable to anſwer a good heriot to 

the Lord, as another perſon might be, that would occafion 

inhnite confuſion. * If this court was not to entertain 

bills of diſcovery, whether this or that perſon was of the 

beſt ability to anſwer the heriot, it would lay ſuch difficul- 

ties on copy hold eſtates, there would be no end of it; for 

this concerns a farther queſtion relating to the right of 
voting in tris borough, that is a farther reaſon againſt 

it; as it tends to lay a reſtriction upon that right. I will 

go by Littletar's rule, that it is a good argument, an action 

lies not, hecauſe one was never brought. I never knew a 

bill of this kind, and therefore will not make the prece- 

dent. Let this demurrer be allowed. 


Pe Defendant not compellable to diſcover any thing immaterial to 
* relief prayed by the bill, Mos. 38. Finch 214.2 Atk. 388. 


Vern, 204. 
Beard 
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Caſc 126. Beard verſus Earl of Powis, Auguſt 1751. 


Where 9 Hs cauſe abated by the marriage of Miſs Herbert, 
cuuſe a- one of the co-plaintiffs with the defendant, and was 
bated, mo- not revived. 

ney may 

wget 3 Petition, conſented to by the plaintiffs, that the exe- 
ou: of tve cutors might raiſe money by ſale or mortgage of a term, 
court with- and pay it to detendaut, with a view to putting an end to 


out revivor the ſuit. 
upon con- 


ſent: but | 
not with- 

out all par- Lond CHANCELLOR. 

ties inte- | 
relied, By conſent of parties I may indced order money to be 


paid out of court without revivor of the ſuit, where it has 
"ated. I may go ſo far as to declare that defendant is 
intitled to ſo much: but the queſtion is how much I can 
go farther as to the prayer of this petition ? I can make 
an order in the nature of a decree on motion or petition, 
provided it 1s conſented to by all the parties intereſted: 
but here are not parties to conſent: for as to the railing 
money out of the eſtate it concerns the eſtate and thoſe in- 
tereſted in remainder, it being limited to the defendant for 
life, remainder to firſt, &c; ſon in tail, remainder in fee to 
his wile, who 1s an infant and a plaintiff, ſo that ſhe and 

her heirs will he concerned. How then can I make a decree 
on motion for fale or mortgage ofa term, which muſt be a 
charge on the eſtate or inheritance of an infant ? I can do 
it by decree on the hearing ; but not by an order on con- 
ſemdof theſe parties: and tho? there is a private act of parlia- 
ment, I cannot carry that into execution by order or petiti- 

on, any more than [I can the truſts of a deed. The act of 
parliament could not give me a better juriſdiction, than! 
otherwiſe ſhould have. If Lady Powis was of age, that 
might be another conſideration, and make it ſtronger: 
though there the contingent remainder might ſtand in the 
way; but here is that further objection, nor can J order 
the parties to be paid the coſts of ſuit. Here are not par- 
ties to conſent to make the decree on petition completely: 
I can only declare, that on the plaĩntiſfs affirming their con- 
ſent tothe prayer of the petition, I will not reſtrain the truſ- 
tees from raiſing and paying it to defendant. 


Welſord 
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Welford verſus Liddel, Auguſt 3, 1751. Caſe 127. 


Bi LL for account of the eſtate of plaintiff”s father. 


TER lea of 
Plea of the ſtatute of limitations, not to the general ac- OY of 


-ount prayed, but to an account concerning the tranſactions ſimitation 
between plaintiff and his father in his life, averring that if 

plaintiff had any cauſe of action againſt his father, it accru- 

ed fix years before ſervice of proceſs to anſwer the bill. 


Lord CHANCELLOR. 


A plea of the ſtatute of limitations covers the diſcovery The ex- 
always. Id is a pretty difficult conſtruction how to apply bein 3s 
that exception in the ſtatute relating to merchants accounts. on amok. 
It '5 not, that defendant may not plead the ſtatute in all chants ac- 
caſcs, where the account is cloſed and concluded between Sn was 
i . . . do prevent 
the parties, and the dealing and tranſaction over. It was qividiag 
nat the meaning to hinder that; but it was to prevent di- theaccount 
viding the account between merchants, where it was a run- here run- 
ming account, when perhaps part might have begun long — 
belore and the account never ſettled, and perhaps there in the time, 
might have been dealing and tranſactions within the time part be- 


0; the ſlatute. But that is not the caſe here. tore. 


Griffith verſus Griffith, Auguft 5, 1751. Caſe 128. 


ET ITION to remove a receiver; the two ſureties 
Joining inthe petition. 


Lond CHANCELLOR. 


That varics not the caſe ; for if people voluntarily make (401) 
themiclves bail or ſureties for another, they know the for receiv- 
terms; and will he held very hard to their recogniſance, er not diſ- 
and not dug harged at their requeſt to have new ſureties ap- 5 
pointed; ior then there would be no end of it. It does — 2 
not apprar he could get better ſureties. No regard 
therefore is due to their application; unleſs for benefit of 


the parties in the cauſe, or ſomething ot that kind. 


10 ne charge of miſhchaviour on this receiver was his 
"ting the owner of the eſtate continue in poſſeſſion of 
Pitt, by whoſe going beyond ſea a loſs was likely to hap- 
p*n to the eſtate. | 


Lord 


— — — — — — 
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Lon CHanceiios. 


Applica-\ The courſe of the court is, that if a receiver is ap- 
323 pointed, and the owner of the eſtate is in poſſeſſion of 
that owner part of the premiſes, application ſhould be made to the 
ſhoul4 de- court, that the owner ſhould deliver poſſeſſion to the 
liver pol- receiver z who cannot diſtrain on the owner in poſſeſ- 


ſeſſion to | . - 
es ſion, as he is not tenant to him. If therefore a los 


who can- ariſes, it was the the paitics fault in not applying tor 


not diſ- that. 
train. 


Caſe 129. Ex Farie Southcot, Auguft 6, 1751. 
1 PETITION tor commiſſion of Lunacy againſt Th 


ſi n iſſued mas Southcat, who was poſitively ſworn to be a luna- 
to inquire tic, ſtill continuing ſo, now at St. Venant in French Han- 
—_— ders; to which place he was in the life of his father Sir 
one be- Edward Southcot removed from Gbent, as not properly 
yond ſea, taken care of there. 
directel 
where the Argued, That the court is not now to determine, whe- 
— — ther he is a lunatic or not z for that he will be (till before 
part of the the commiſhoners. Upon the afhdavits there is ſufficient 
ellate lay. ground of probability to iſſue that commiſſion ; but then 
the difficulty is, whether a ſubject, who is abtoad, can 
have a commiſhon iſſued againſt him in England, which 
inquiry will intitle the crown to thoſe lands and tenements 
he is deſcribed ſeiſed of in England. It is difficult to prove 
the lunacy of one, who cannot be brought before a jury 
for inſpection, if the commiſſion is oppoſed and the leaſt 
contrariety of evidence. ext it is difficult to get rid of 
ſuch an inquiſition by ſetting it aſide; for he muſt ap- 
p-ar in perſon to traverſe it. In F. N. B. where one 1s 
( 402 found lunatic, which is returned into Chancery, he is 
not concluded by it; for he may come in perſon, &c. 
In R.berts's caſe 1743, it is a traverſe in perſon; ſo in 
Stone's caſe in Tremain. This ſhews the difficulties in tak- 
ing out commiſſions in theſe caſes, and the reaſon they 
are ſo rare. In the prefent caſe it is impoſſible to bring 
him over without endangering his health. This 15 
reat conſequence ; as ſeveral ſubjects of this kingdom 
hve abroad, and though in other parts ſubje& to the king 
of England they will be all ſubje& to the ſame queſtion- 
In the Plantations indeed the governors will have a power 
to take care of the perſon and eſtate there by virtue of the 


king's commiſſio inting them governnors : but no 
ing's miſhon appointing g RIES 
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farther. They cannot take care of a Junatic's eſtate in 
England ; for to that there muſt be a commithon under the 
great ſeal of England appointing a committee of the 
eſtate. The ground of the crown's granting a commiſ- 
fon of lunacy or idiotcy is not by the ſtatute de Prerog. 
Regis, but by the common law : and yet that ſtatute has 
teen held to extend thereto. The crown by the general 
11w of the land is to protect the perſon and eſtate of the 
lubje&, wherever the perſon himſelf cannot ; which is the 
cale of infants, and of eſtates derelict: though they come 
to the crown in their own right as Efcheats. F. N. B. lays 
it down, that the king is to defend all his ſubjects if not 
capable of defending or governing themſelves, or order- 
ing their rights, goods, and chattels; which is from the 
neceſſity, extending to the perſ-n and the property; and 
the only way to do it is preſcribed by the law by commiſ- 
fion of inquiry, firſt to aſcertain that he is a lunatic, after 
which being found, it is immaterial to the care of the 
eſtate, whether he is or is not in the kingdom: though the 
coumon caſes are, where both the property and the per- 
ſon are under care of the crown, they are not ſo depen- 
dent, as that the crown cannot grant one without the 
other. It is often done; as where a receiver is appointed. 
The law gives this enquiry with two diſtin@ views; for 
ſake of the lunatic or idiot himſelf, and for the fake of 
the crown's right. The firſt is, that the party may not 
do himlelt a miſchief, may be taken proper care off and 
put into proper hands; which inquiſition, when the per- 
lon is hey ond fea, would be fruitleſs, as it could not have 
effect: but in the other view it is abſolutely neceſſary to 
have ſuch inquiry relating to the prerogative of the crown 
as to thele lands in England c which right by the com- 
mon law, and declared by the ſtatute de Prerog. Regis, 
the crown cannot be deprived by the perſon's being be- 
yond ſea. In the caſe of Lord Wenman an idiot, a queſ- 
tion was ſtrongly litigated; and if they thought, that car- 
rying kim beyond fea would do, they would have done it: 
this is the caſe of a lunatic. The whole management 
of his eſtate in mean time is in the crown, though ſubject 
to account on his recovery except as to what cannot be ac- 
counted for; which is the real intereſt and benefit of the 
crown; as a preſentation to an advowſon on a vacancy 
during the lunacy. If a common Lord of a manor has 
2 right to the cuſtody of eſtates of lunatics or idiots, their 
ſecreting themſelves would not deprive thereof, becauſe 
it is in right ot his tenure. In F. NM. B. there is a parti- 
cular writ of livery to the heir of an idiot, who held in 
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cafite : nor is there any thing from the nature of the com- 
miſſion or practice to infer, that an inquiſition cannot be 
iſſucd, where the perſon cannot be inſpected. There are 
two forms of theſe writs : the firſt to the eſcheator ; the 
principal point of which is to take care of the perſon; and 
therefore is the eſcheator required to go in perſon and 
examine, but there is no production to the jury requir- 
ed: the other is to the other ſheriff, which is with a vicw 
principally to the right of the crown ; and therefore he 
is not required to go in perſon, as the eſcheator is. The 
firſt form of writs has not iſſucd for a long time; but the 
commiſſions, which iſſue now, are formed according to 
the laſt ſet of writs, which do not require the going in 
perſon ; though that is frequently fopplied by a collateral 
order to be. produced before the jury : but that is differcnt 
from the commiſſion. There have been ſeveral verdicts 
without his being produced or ſeen, for though the whole 
eſfect cannot be had as to his perſon, yet as to his eſtate, 
which will be taken care of, it may. Beverly's caſe 4 
Co. makes uſe of an argument from the form of the writ, 
which may be uſed now; wiz. that a man cannot be ex- 
amined he his death: but he ſeems miſtaken as to the 
reaſon, he gives, why a commiſhon cannot be taken out 
after his death: for the plain and better reaſon is, that 
then that care veſted in the crown cannot be made uſe of, 
ſo that the end cannot be anſwered. There is no negative 
authority, that where a perſon is beyond ſea ſuch a com- 
miſſion cannot be had; and it would be attended with 
great difficulty ; as in the caſe of a ſon a natural born 
ſubject, born beyond ſea, who (by 7 Anne is ſtill a ſubject 
of the crown) never was in England, and becomes luna- 
tic. In the late caſe of Sir Butler Wentworth, though a 
fine or recovery cannot be ſet aſide on ſuggeſtion of lu- 
nacy, yet it is held in C. B. that the deed making him 
tenant to the præcipe was void, and conſequently his eſtate 


. deſcended to his heir notwithſtanding the uſes of that te- 


covery. But there is a caſe in point of Thomas Richard 
Halſe, an infant, 3oth November, 1743: where applica- 
tion was made by Francis Sadler, intitled to the reverſion 
of an eſtate of 1500/7. per ann. in Jamaica after death of 
this infant, who was ſaid to be a lunatic, and reſided with 
his mother in Hertfordſhire. A commiſſion was directed 
to inquire into the lunacy; and Sadler obtained an order 
from the court, that whoever had the infant, ſhould pro. 
duce him at the execution of the commiſſion to be inſpe 

and examed. The commiſhoners met; a jury was ſum- 


Accor 


(494) moned, and proceeded, though the infant did not app 
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according to the order, the mother ſecreting him. The 
verdict found, that he was not a lunatic, but judged 
kim not proper to take care of his affairs during his fits: 
Your Lurdſbip thought the verdict repugnant; and ordered 
the commiſſion into Hertfordſbire to be ſuperſeded, and a 
new commiſſion into Middleſex, where he was laſt, though 
but for a very ſhort time, and that whoever had the infant; 
ſhould produce him. On affidavits that the mother went 
over to Antw-rp to prevent this, the commiſſion was exe- 
cuted, and the jury found him to be a perſon of unſound 
mind, and not faffcient to govern himſelt, and the cuſ- 
tody of his eſtate was granted to Ser, and that in gene- 
ral terms, though it appeared, that cuſtody could not ope- 
rate unleſs in Jamaica + which goes a great way, determin- 
ing ſo far that though not in England, yet might a com- 
miſſion go to inquire of the lunacy; and this though there 
was a guardian appointed, who was accountable ; for he 
was a'ſo an infant. A ſubje& cannot transfer his allegi- 
ance z the crown has a right to its ſubje&, wherever he 
is; can ſend for him over; and then the committee of 
the crown may take his perſon. That 1s the proper me- 
thod, by giving authority in an amicable way to bring the 
perſon over, though it cannot he done by force. So the 
court has granted the guardianſhip of an infant though 
beyond ſea. Another difficulty mentioned is, that the 
jury muſt be ſummoned by the ſheriff of the county, in 
which the perſon reſides ; which is from the convemiency 
ot the neighbourhood : but it may be directed to the 
ſheriff of any particular county, where the perſon laſt 
refided, or to the next county to the place where he reſides; 
as has often been done in cales at common law: 


Loxd CHANGE LLOR. 


This comes before me on very particular cireumſtances 
ſach as create doubts, how far I can conſiſtently with the 
rules of common law and proceedings interpole. I had 
two doubts z firſt, as to the fact, whether it ſufficiently 
appeared by affidavits before me, that the perſon, againſt 
whom the commiſſion prayed, was a lunatic, or that the 
*vidence was applicable as to the perſon: for as it then 

bod, it appeared only, that two perſons had been ſent 
"ver, who never ſaw 7 bomas Soutbcat before, had gone to 
J. Venant, where a perſon was produced to them as 
lach, of whom they could know nothing but by relation. 
But conſidering what I am to do in the preſent inſtance, 
dein only to judge whether it is proper to put this into a 

Hh 2 method 
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method of inquiry, and n-t concluſive that the perſon, 

azaint whom it is granted, is a lunatic, that is ſufficiently 

(405) ſupplied by further affidavit, which brings it up to the 
circumſtances ſworn in the other afhdavits; and applic: 

| them to the perſon of Thomas Soutbeate. If a perſon had 
been ſent over, who had ſeen him in Ergland, and could 

ſwear to the identity, ſuch evidence, if it can be had, would 

he very material to Jay Hefore the jury and comm ſhoner: : 

but they are judz;es of that. As it is before me, there is 

ſufficient probable evidence for this, provided 1 am war- 

ranted by law to do it. whſch brings it to the queſtion of 

Commiſſi- law; as to which I doubted upon this, that the commiſſi- 
oners and oners and jury have a right to inſpe@ the perſon of the 
cat bquoe oh lunatic, and examine him before them; and, I believe, 
ſp-& the moſt commonly do ſo. They do not always cauſe him to 
perſon. be brought before the commiſhoners, unleſs a conſiderable 
doubt was raiſed on the evidence as to his ſanity : but they 

have a right to require it; and as it has been determined in 

this court, that it the commiſſioners think it proper, he 

ought to be p oduced before them without the prior order 

ok this court: and if the perſons, in whoſe cuſtody he is, 
have refuſed to produce him, the court has blamed them 
— mw extremely, and made them pay coſts. The other thing, 
Proauceg. creating a doubt was, that in common ſtanding orders for 
The com- the Great Seal for theſe commiſſions they are to cauſe a 
22 m jury of the county and neighbourhood, where he reſides, 
ders not of to be returned; which prima facie carries an evidence, 
neceſſity to that he is ſuppoſed to be reſident in ſome county in £rg- 
be obſerv- land but notwithſtanding this is the common form, and 


+" won what is uſually and ought to be done in common caſes, that 

| does not determine, that in all caſes of neceſſity it muſt be 
ſo. Theſe commiſſions are of a various nature. The 

— = way was by writs directed either to the eſcheator or ſhe- 


writz to ef. Tiff: the modern way, and for a long time, is by commil- 
che.tor or ſions in nature of theſe writs; and ſo it is called, a wilt 
ear wk = de lunatico inquirendo. Theſe writs were variouſly di 2 
commit.” ed; but I cannot find any precedent of a writ to the cl. 
on. cheator to inquire of the lunacy of any perſon, which 
take to ariſe from hence : the eſcheator was an officer ofthe 
county to inquire of the revenue of the crown, and there- 
fore where lands come to an alien, or on forfeiture, ot on 
death of a tenant in capite, to the King where the guardi- 
anſhip came to the crown, the wiit went properly to the 
eſchcator to inquire, becauſe it was for the profit and in- 
tereſt of the King, and the eſcheator was an officer for re- 
venue of the crown. But in the caſe of a lunatic, hefe 


the King is to take no profit to himſelf, but merely uw 


in the Time of Lord Chancellor Ha RDwicke. 


ariſing from the care, the King, as father of his country, 
i to take of all his ſubjects not capable to take care oi them- 
ſelves, there ſhould be no writ to the eſcheator, who, I he- 
lieve, was not a proper oſſicer tor that. It is true, that in 
all writs to the eſchcator there is a direQion that he ſhould 


go to the party: but is not to found his return thereon, 


tor he muſt have the jury beſide : whereas the writ to the 
keriF in thoſe inſtances in F. N. B. and the regiſter, 
does not direct the ſheriff to go the perſon ; the reaſon of 
which diſtinction I cannot find; nor docs there ſeem, that 
any good reaſon can be given for it. But whatever was 
the ground thereof, the commiſſions have put that out of 
the caſe ; for the commiſſions (the form of which is print- 
ed in the regiſter 19) direct not to go to the perſon, but to 
make the inquiry. The ground of turning theſe writs in- 
to commiſſions was, that, as it ſtood by law as to lands of 
aliens, or on forfeitures, or guardianſhips where the crown 
was to have the cuſtody, Lc. they might be by writ to the 
officer of the King or to the commiſſioners; and as they 
might be to one or the other, and the commiſſions were 
more large, they fell into that. The forms are various; 
lo that nothing ariſes from thence to ſhew the law to he, 
that the lunatic or idiot muſt he in England. Then to 
conſider it on the reaſon of the thing, there can be no good 
reaſon, why, if any ſubje& having an eſtate in England, 
happens to be an idiot or lunatic, but is out of the king- 
dom, there can be no inquiry here. No inquiry can be 
made heyond ſea ; for it is not to be executed by the com- 
mitioners only, as in taking an anſwer or aſſigning a guar- 
dan, which may be executed beyond ſea, but there mult 
be a jury to inquire of the fact; wh.ch mult he of a coun- 
ty in England : then if no inquiry can be here, both the 
pcrion and his eſtate would be in a very unfortunate cale, 
and alſo the King as to his prerogative. As to idiots the 
King has an undoubted prerogative ; and that prerogative 
has prevented a great many proceedings for the care of 
id ots, and has occaſioned a jury to find the contrary in 
many caſes in order to avoid that. But if any one can 
convey the idiot beyond ſea, the King cannot have the be- 
nent of the lands and perſon, as he ought. As to luna- 
ties it would deprive them of that care and protection they 
are intitled to from the King, which he is bound by his re- 
gal _— and power to exert ; for then no ſuch com- 
miſſion would iſſue or care be taken, which would be very 
unfortunate. This whole matter muſt be inqu red before 
the commiſſioners and jury: ſo that no miſchiet can ariſe 
irom this. If they are ſatisfied by clear evidence, that he 
is 


(406) 
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is a lunatic, they will find ſo without inſpection; if not 

ſatisfied without inſpection they will make no verdiQ, or 

return, that he is not, and there it muſt reſt, nor can any 

effect ariſe from it. Nor is this concluſive ; for if he is he- 

yond ſea, and is of ſound mind hiniſelf, the laying hold of 

his lands is notice to him, that tuch proceedings are againſt 

him, and he may come and appear, or any perſon op- 

poſing the commiſſion in his behalf will be heard, and if in- 

ſiſted upon, and reaſonable evidence laid, he muſt be then 

' Inſpected. I am therefore of opinion, there is ground to 

iſſuc a commiſſion, and that according to the nature and 

circumſtances of the caſe ; and that the common farm of 

theſe orders is not evidence of the ſtrict confined rule or 

(407 ) law, that cannot be exceeded. As to what Lord Cole lays 

{ in Beverley's caſe, the reaſon given there is not the right or 

| true reaſon ; for there would be no fruit of a commiſſion of 

lunacy or idiotcy againſt a perſon dead. The next conſi- 

deration is in what county to be directed; for it cannot be 

in the common form? I am of opinion, it ought to iſſue 

into Eſſex ; for there is the manfion-houſe ; which is ſup- 

poſed to be the place of reſidence, and is conſidered as 

ſuch, as in parochial payments and other cafes ; and it is 

better to do ſo here than to find out the county where he 

laſt was, or the neareſt county in England to St. Fenant, 

this being of uſe as great part of the inquiry relates to the 

| eſtate in Eſſex, where the manſion-houſe and great part of 
| the eſtate lies. | 5 
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Caſe 130. Ex Parte Hillyard. Auguſt 6th, 1751. 


Lord CHANCELLOR. 


Bankrupt. J F a debt in law is not made out, though ever ſo ſtrong 
cy mult be a caſe of a debt in equity, “ it will not toundation for a 
gg ma commiſſion of bankruptcy. it 


Solici P* TITION tobe paid his bill of coſts in taking out 
— a commiſſion of lunacy out of the fund of the luna- 


| 

| 

x | 

| Caſe 131. Ex Parie Price. Auguſt sib, 1751. 
| 


| on the tic's eſtate, and not to be obliged to come under the com- 
i fund. 2 r 3 k 


* If a legal demand is not in its nature aſſignable the affignee 
4 noetwithitanaing his equitable claim cannot be a petitioning credi'or. 
j Forres, 248. e 


h. Ca. 191. Freem. 270. 1 Atk. 147. 2 Stra. 699. 
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miſſion of bankruptcy againſt him who took out the com- 
miſſion of lunacy. | | 


> 


Lord CHANCELLOR. 


Solicitors have this equity allowed to them to be intitled 
to a latistaction out of the fund for their expences, whe- 
ther it was in the way of ſuit, or proſecution in lunacy or 


bankruptcy. 
Lord Donegal's Caſe. 


N 1750, a petition having been preferred for a com- 

million of lunacy againſt Lord Donegal; Lord Chan- 
cellcr ordered a perional examination, which was neceſ- 
ſary, a caveat being put in. Upon the examination in 
court and aſking him ſeveral queſtions relative to his eſtates 
in England and Jreland, the ſituation and value thereof, 
and his reaſons for expecting a great riſe and improvement 
from the Iriſh eſtate, to all which he gave very rational 
anſwers, but not to any queſtions touching figures, as to 
which he could not anſwer the moſt common. His Lord. 
ſhip did not think that a foundation to grant a commiſ- 


ſion, 


June 15, 17151, a new commiſſion was applied for on 
matters ſince appcaring. 


L:rd Chancellor ſaid, what was done before, was by no 
means concluſive; and, in Lord Wenman's caſe no leſs 
than three commiſſions were applied for, before he was 
found non compesr. The matters ſince appearing were much 
more material than anſwering queſtions of figures, Le. 
ſuch as making a will and revoking it, granting judg- 
ments, &c. but there having been a perſonal examinati- 
on formerly, he thought, he could not go on now without 


2 new inſpection. 


Atril 22, 1152, Lord Chancellor ſaid, an idiot was ſuch, 
as was ſo ex nativitate 5 and therefore the court at common 


law held, that finding a man idiot for ſo many years paſt - 


was good; for finding him idiot was including; that he was 
ſuch from his nativity, and the reſt was mere ſuppluſage.— 
Lunacy is a diſtemper occaſioned either by diſorders or ac- 
ident; and to one of theſe two caſes were commiſſions at 


fiſt confined : but in ſome time this part of the PR, 
. . this 


Caſe 132. 
Idiotey. 


Lunacy. 
Commiſſi- 
on denled, 
though of 
very weak 
underſtan- 
ding. 


(408) 


——ů— — 


15 
| 

4 
1 
* 
0 
| 
I > 
1 
ö 
n 


Ie 


— 3 


— — 


< — 


CASES Argued and Detcrmined 


this paternal care, was enlarged and extended to one, who 
is non compos mentis but here it ſtopt, and this at leat}, 
this court inſiſts muſt be found to intitle any one to a com- 
miſſion: and therefore though a jury finds, that one is in- 
capable of managing his affairs, yet ſuch a findieg is not 
ſufficient, but they muſt expreſsly find him to be of un- 
ſound mind. In the preſent caſe I allow, Lord Donegal iz 
of very weak underſtanding and of no reſolution of mind: 
but that is not ſufficient for me whereon to ground a com- 
miſſion. If I was to grant any, it muſt be that of idiotey; 
for no time is mentioned, when he was of better under- 
ſtanding. Beſide the petition is in behalf of infants, whoſe 
remainder might by this means be defeated ; but this court 
will take care, that an infant ſhall never be hurt b. any 
propoſal that may be made in his name. It is objected, that 
there muſt be a very large perſonal eſtate at death ct Lord 
, Donegal, and if the commiſhon is not granted, he may 
diſpoſe of it by will: but fraud and impoſition upon weak- 
neſs is a ſufficient ground to ſet aſide a will of real, much 
more of perſonal eſtate; and yet ſuch weakneſs is not ſut- 
ficient to ground a commiſſion. There was a caſe in Lord 
Harcourt's time, where, though one could not be proved 
a lunatic, yet iron: the impoſition upon his weakneſs this 
court relieved againit a deed obtained from him; imme- 
diately after the decree the grantee in the deed got a re- 
( 409) leaſe of the decree from him : againſt this alſo the court 
77 relieved: and I have heard it ſaid, that Lord Hercourt or- 
dered that he ſhould not execute any future deed but with 
conſent of th& court, and ſuch as amounts to 3 how- 
ever the denying a commiſſion does not exclude trom re- 
lief againlt any deeds or wills, which may be improperly 
. n 


Caſe 133. Serjeant Prime verſus Stebbing, July 1, 1752. 


YOHN SHEPPARD having by his marriage -aiti- 
3 ticles covenanted, that the lands ſettled on his wife 
wife, not a were cf the annual value of 1600. above all incumbrances, 
ſatisfacti- made his will in this manner: ** ] do hereby ratify and 
co or Pet „ confirm my marriage-articles, and I do alſo give tomy 
of dive - & wife all my lands in A. B. for life.” 
nant in oo ri dad it bt f : ; 


— 2 * Vol. 324. Proviſoe in a ſettlement that the wife ſhould not 


be barred of any thing the huſhand ſhould give or leave by deed or 
3 will, he dies inteſtate and a freeman of London, her ſhares by the 
her were of ſtatute and cuſtom are not a ſatisfaction of the covenant, 2 Brown 98. 
ſuch value: 92 . 1 
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The wife and her ſecond huſband brought this bill in 
ber right to have a deficiency in her jointure-lands ſup- 
plied ; which was not diſputed : but it was inſiſted, the 
lands deviſed ſhould be taken inſtead thereof. 


Fir plaintiffs. The lands deviſed are not equal to thoſe 
covenanted to be ſettled, and theretore cannot be a ſatie- 
faction. In Eaftwerd v. Stiles, P 1731, the queſtion 
was, whether a deviſee of an eſtate of 85/. per ann. was a 
{itisfation in the whole or part of an agreement to ſettle an 
eſtate of 100/. per ann.? The Maſter of the Rolls held, 
the repreſentatives had the ſame election the teſtator had, 
as the time had not elapſed ; but that if the time had 
clapſed, he might poſſibly be of another opinion: but in- 
dependent of that he held it no ſatisfaction; firſt becauſe 
the lands were not equal in value to what was to be ſettled ; 
next hecauſe it was a deviſe of part freehold and part copy- 
hold, and as copyhold could not be ſettled, and both given 
together, teſtator could not intend a ſatisfaction: but the 
firlt was governing reaſon. This was affirmed by Lord 
King 29 April 1132. Where teſtator ſays, I give, he in- 
tends a bounty; the ſame as if he ſaid over and above. It 
has happened to be determined by a caſe a great while 
ago, that a legacy ſhould be a fatisfaQtien for debt; yet 
never unleſs equal or greater. This can only be a preſumed 
ſatisfaction; and in caſe of a wife the court does not gene- 
rally favour ſatisfaction, either where it ariſes under arti- 
cles or dower at common Jaw. Lawrence v. Lawrence 
2 Ver. 365. Eq. Abr. 219.) all caſes of ſatisfaction ariſe 
from a ſuppoſed intent ; but it is clear from this will there 
was no ſuch intent, it confirming the articles expreſsly. 


F.r defendant, Executors, and Legatees. This is not a 
caſe of ſatisfaction, but of performance. Satisfaction is, 
here one thing given in lieu of another, always means an 
equivalent ; in which caſe it is attended with ſeveral rules, 
25 to the value, and that it muſt be total, not in part, &c. 
whereas performance may he in part, Lechmere v. Lechmere. 
[t is a performance by getting the very thing itſelf. Wileox 
v. Wilcox, 2 Ver. 558. Blandy v. Widmore, 2 Ver. 709. 
1 Wil. 324. Lev. v. D' Aranda *, Hil. 1146-7, though 
partial, it is ſo far a performance. 


Another queſtion was made upon John Sheppard”s fur- 
ther covenant ; which recited, that as he was to be abſolute- 
ly intitled to all his wife's eſtate, in conſideration of the 
laid portion and perſonal eſtate, and for making a further 
proviſion 


the intent 
being that 
ſhe ſhould 
have them 
over and 
above, 


Ante Is 


(4rr) 
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proviſion for his ſaid wife and the iſſue of the marriage, 
he covenants in reſpect of any ſum, that ſhould come to her 
afterward, that he will then make a further ſettlement up- 
on her in the ſame proportion of 100/. per ann. for every 
1000“. and lo for a leſs ſum; and that if he ſhould die in 
her life without iſſue, or it ſuch iſſue ſhould die in her life, 
then ſhould be paid back a moiety of 'all ſuch ſums, as he 
ſhould r-ceive as her portion. They had brought a bill 
for an account, of what ſhould be due to her out of her 
grandtather Cbaplin's eſtate, and obtained a decree for it: 
hut he never ated under it, and refuſed to accept 4000. 
part of the ſaid eſtate, which was offered him by the perſon 
in whole hands it was. The queſtion was whether the 
plaintiff's wife was intitled to have a further jointure of 
400. per ann. and alſo to have a moicty returned to her out 
of his eſtate; it being inſiſted for defendants that ſhe was 
not ſo intitled, as her huſband had not in his life actually 
received it? 


Lord CHANCELLOR. 


This 1s as extraordinary a caſe to come into a court of 
equity to ſupply the deficiency of a jointure or ſettlement, 
as any that has come into the court : yet the ſame rule of jul- 
tice muſt prevail, and if a huſband upon his marriage in con- 
ſideration of diſparity af years or any other perſonal conſi- 
deration, will make a very large ſettlement, whatever that 
1s, the parties claiming under it, whether wife or children, 
are intitled to have that carried into execution according to 
the intent, notwithſtanding the huſband has agreed in an 
extraordinary liberal manner, beyond what is the rule. I 
muſt therefore go by the ſame rule, as if the ſettlement was 
made 1n the uſual terms, 


As to the firſt queſtion the defendants do not diſpute, but 
that notwithſtanding the largeneſs of this ſettlement the 
plaintiffs are intitled to have any deficiency of jointure 
on the foot of the covenant ſupplied and made good : but 
inſiſt, that the court ought to conſider, and according to 
the rules eſtabliſhed to allow the lands deviſed to be either 
a ſatisfaction or performance, or at leaſt part- performance, 
of this contra, and to go ſo far as they may in point 
value to make up the deficiency. If the court can in any 


| eaſe do that, they ought in this; but I am of opinion, 


that if allowed in this caſe, I ſhould make a precedent * 
agreeable to the rules eſtabliſhed, and which might be 0 


ill conſequence and inconvenience in other caſes. =P 
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ame rule of juſtice ® therefore muſt prevail in this as in 
others. The huſband was bound by his contract to make 
the jointure, then ſettled to the value of 1600/. per ann. 
this was therefore what ſhe had a right to as a purchaſer ; 
and whatever aroſe from thence was her own eftate, which 
lhe was intitled to as a debt from her huſband to her. 
Then to conſider what he has done by his will. In the 
very firſt clauſe he ſeems anxious for and to take care of 
her ; therefore it cannot be imagined he intended to pre- 
judice her. The huſband's covenant, that theſe lands are 
0 uch annual value, does amount to a covenant on his 
part to ſettle and make good that extent in caſe of defici- 
ency ; for ſhe might have damages: therefore it has been Caſs of 
argued, that when the huſband by his well has given lands — 
of the ſame or part of the value, that is ſo far a perform- and pre- 
ance of his covenant; for that he has by that act ſo far ſumed per- 
made it up. It is compared to caſes, where a huſband — 
covenants to ſettle on the eldeſt ſon of the marriage, and articles, 
lets lands deſcend to him in fee; which is conſidered as a 
performance ſo far; and where -huſhand covenants, and 

ds nteſtue, which was held a leaving to his wife fo 

muh; b-cauſe whether left by will or to go by the rules 

of la it was the ſame and a performance; and indeed it 

was a ſtrict performance. So where lands deſcend to an 

heir at law, who claimed in place of his anceſtor a ſum 

of money to be laid out in land. But I am of opinion, 

this differs from all the cales that have been of that kind. 

It has been conſidered, whether this is to be taken as a 

queſtion of ſatisfaction or of performance : and poſſibly it 

may he more properly conſidered as a queſtion of perform- 

ance or part- performance: but in my opinion there is not 

tritly any of thoſe caſes. It is a queſtion of conſtruction 

ct a will, and of intent of the huſband therein. All the 
«bove-mentioned caſes have been of implied ſatisfaction or 

prelumed performance, where the huſband or father has 

done nothing, as in the ſuffering lands to deſcend with- 

out any declaration what way he intended they ſhould go. 

The court was there to conſider from circumſtances, whe- 

ther there was ground to imply or infer a part-perform- 

ance, the perſon having ſaid nothing: but here is a will 

made, and therefore the queſtion is upon the conſtruction 

9! that will, and the intent to be put on that conſtruction: 

and he could not intend to give theſe lands thereby as a 

atisfaQtion for what ſhe was in ſtrianefs of law intitled (412) 
to under the articles, but clearly as an accumulated bounty 
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over and above. It is the ſame, as if he had repeated 
every ita in theſe articles, and ſaid, that every clauſe 
therein ſhould be performed, and then ſaid, I alſo give 
her ſuch lands. An inquiry therefore muſt be directed of 
the deficiency of the jointure ; and, whatever it is, mul 


be made good out of the eſtate of hn Shepherd. 


As to the next queſtion it is perhaps the moſt extraordi- 
nary part of this ſettlement and on that I have had ſome 
douht : but on all the circumſtances I am of opinion, ſhe 
is intitled to what the plaintiffs inſiſt upon: that is the 
meaning of theſe articles, and it is impoſſible for the court 
to get the better of it. There was at the time of the ſet- 
tlement a proſpect of further ſums to which ſhe would be 
intitled, and was to have this further ſettlement in conſide- 
ration of it. The queſtion is, whether this 4000. or 
whatever elſe ſhall be coming under this decree, 1s to be 
conſidered as ſome part of the perſonal eſtate of the wife, 
in conſideration of which ſhe was intitled to this further 
ſettlement, and to have a moiety returned her. That 
depends on the covenants ; there is certainly a variety 
and ſbortneſs of expreſſion in the clauſes ;3 but I muſt foual 
myſelf originally on the recital in the articles, of what 
was the agreement, which has very general words, and 1s 
expreſs, that the huſband ſhall be intitled to all the perſo- 
wor eſtate of his wife abſolutely. "That muſt mean, all, 
whether in poſſeſſion or action, that ſhe became intitled to 
during coverture, and which he might in her right have 
had, if he had uſed diligence for it is within this covenant. 
Whatever indeed came aſter the coverture was determin- 
ed, which ſhe had not poſſeſſion of nor was intitled to he- 
fore, would be her own eftate. The decree alſo has ex- 
preſſed, that he ſhould return a moiety, not only of what 
he ſhall have received, but of what he ſhall become inti- 
tled to, in her right. He clearly was ſo intitled to what 
was to riſe out of Chaplin's eſtate, in law in her right, and 
in equity by way of abſolute property, and which nothing 
could defeat him of: there is no ground then for the court 
to ſtop ſhort, and draw the line at his actually receiving 
it. He might: it was his lacheſs in not carrying on the 
decree. It is objected, where is the harm? and that it 1s 
unreaſonable, ſhe ſhould have ſuch a jointure and a moiety 
returned. But notwithſtanding the ſhortneſs of the cove- 
nant which is for ſecurity of the wife's jointure, yet upon 
the recital the further ſettlement to be made on any fur- 
ther part of the eſtate coming in, was to be made not on 
on the wife, but on the iſſue. Then ſuppoſe, there had 


TY 
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been a ſon, and a deeree for this, and the wife had ſaid, 
me would claim no additional jointure, but claimed the 
whole money as her's in point of law by ſurviving her 
huſband, who had not received it, that ſon would have a 
right to oppoſe this and ſay, he was by this agreement in- 
tiled to have it ſettled on him in tail, and that his mother 
ſhould not run away with it: the court muſt have ſo de- 
creed upon theſe articles and a bill by that ſon. If ſo, there 
mult be the ſame conſtruction in both caſes, there being 
no diſtinction between what it would have been, it there 
was iſſue, and if not: and this was the intent of the arti- 
cles. The plaintiffs therefore in ſtrictneſs of right are inti- 
ted to that decree. 


C-— ? 
Scrafton werſus Quincey, July 2, 1752. 
Sir F.bn Strange, for Lerd Chancellor. 


HE plaintiff came into court under a mortgage-deed 

in Sept. 1749, to pay 500. advanced by him to 
Thomas Rol ertſan, and intereſt, or to have the eitate ſold, 
and to be paid thereout. 


The objection thereto was, that Rebertſen had no 
po ver to convey to the plaintiff, becauſe he had before 
properly conveyed or appointed the premiſes for benefit of 
others; tor that by deed and fine in 1742, this eſtate 
was ſetticd to uſe of him and his wife, and afterward to 
iuch uſes as he and ſhe or the ſurvivor by deed or will 
ſtould appoint. This power was by a deed in 1744, exe- 
cuted by the huſhand and wife, and appointments made 
therein for the benefit of the defendants ; who therefore 
claimed prior to the plaintiff's mortgage in 1746. 


; It was anſwered, that the appointment of the uſes of 
that deed and fine cannot be ſet up againſt the plaintiff, 


becaule the premiſes lie in Middleſeæ, ee. 
az at, by which this deed of 1744 will he void againſt 


te plaintifr as not being regiſtered until 1748: whereas 


» es was regiſtered in 1746 immediately after 
the date. 


Fir defendants it was orgued, That this deed in 1744 
as not of ſuch a nature as was required by the ſtatute to 
d reg ſtered; and was compared to the caſe of a deviſe 
ot copyhold wanting the formalities in the ſtatute of 
Irauds ; which ſtatute has very general words ; yet, though 

ſuch 


— 


(413) 


Caſe 134. 
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ſuch deviſe has no atteſtation at all, it will paſs 3 becauſe 
it paſſes not by the will, but by the antecedent ſurrender ; 
which ſhews, this court will take into conſideration the 
nature of the inſtrument to ſee whether or no it is within 
the act ot parliament. That is indeed the caſe of a will, 
this a dted of conveyance : but not a deed or convcyance 
within the ſtatute, for the defendants derive no intereſt 
under the decd, but it is a mere appointment, and o juſt 
as a will of copyhold is not within the ſtatute of frauds. 
The defendants therefore will have prior title. | 


Maſter of the Rolls. 


Conſider the intent and meaning of the act. This caſe 
is clearly within the miſchief recited ; for here is a perſon 
in 1746 lending out his money on land- ſecurity, and what 
to deteat him 1s a deed in 1744, prior to him. He is 
clearly the very perſon intended, being by a ſecret or 
pocket deed to he defeated of the incumbrance, he has ad- 
vanced his money for, and taken care to regiſter. He 
uſed all due diligence required by the ſtatute, and is there- 
fore prima facie intitled to the relief prayed. Next to 
conſider whether the deed or inſtrument is of ſuch a nature 
as to be within the proviſion of this act. The words are 
general, all deeds and conveyances. This is undoubted| 
a deed : was executed as ſuch 3 and conveys ſo as to aff 
lands, tenements and hereditaments ; becauſe thoſe claim- 
ing under the execution of the power claim under a deed, 
which, as far as it can opcrate, affects lands, Sc. But 
it is ſaid, this deed is to he conſidered as a ſeparate con- 
veyance, but only the execution of a power ; and that all 


of it ariſes under the deed in 1742. If that conſtruction 
was to prevail, there would be an end of the regiſtry 


and of the act of parliament ; for by this means a fecret 

eed might be ſet up to defeat him, who had regiſtered 
before. This then being a conveyance, actually affecting 
the lands, though in virtue of a preceding power in 
another deed, is within the intent of the ſtatute and com- 
mon underſtanding ſuch an incumbrance, as ought to have 
been regiſtered : otherwiſe an innocent perſon 1nduced to 
lend his money on land-ſccnrity would be defeated. The 
plaintiff is therefore to be conſidered as, a prior incum- 


brancer. 
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= _ , July 4, 1752. 


Caſe 135. 


„ for injunction to ſtay the uſe of a market Iujunction 


ſet up by deizndant Brown. 


lar] Chancellor refuſed it, ſaying this was a moſt ex- 
trao. dinary attempt, of which he never knew an inſtance 
before. Ihe plaintiff has ſeveral remedies: there may 
be x Scire facias in the name of the crown to repeal let- 
ters patent granting a market to the prejudice of his market 
as heing too near thereto ; or without the aid of the crown 
he may have a common action upon the caſe for the pre- 
judice to his market; ® whereas the plaintiff comes origi- 
nally into court for this injuction. What great confuſion 
would it cauſe to bring all the perſons who uſe this market 
imo contempt upon the injunQion ; and to what purpoſe ? 
If ir. any caſe this court ought to interpoſe, it would be 
after the title was eſtabliſhed at law; which is done here, 
though there are ſo many means of doing it. Injunctions 
are granted to quiet in poſſeſſion, as at the time of filing 
the bill and three years before: but that is drawn from 
the equity on the fatutes of forcible entries. Upon the 
equity founded on that ſtatute, where there has been 
ſuch poſſeſſion for three years, this court will prevent be- 
forehand : but there is no ſuch ſtatute in this caſe: it is 
founded on the common law, which gives the abovemen- 
tioned remedies. This court will not interpoſe before the 
title at law is eſtabliſhed : though I will not ſay, that 


even then the court will not interpoſe, becauſe of the in- 
conveniencies. 


Lewin verſus Lewin, July 6, 1752. 


EWIN having a wife and two children, by will 
gives an annuity of 120/. to his wife * during her 
natural life, payable half yearly, ſubject to limitations 
over if he had a ſon, c. afterward dire&s his executors 
to purchaſe, if they could, the ſaid annuity of 120/. in 
government ſecurities of ninety-nine years or ſome other 


A bill to be quieted in poſſeſſion, by one who poſſeſſed a water- 
courſe for ſixty years, was aliowed, againſt a rn ortgagee who fore- 
—_ the equity of redemption, though the title at law was not 
ellabliſhed. Prec. Ch. 530. Vide 1 Vern, 120, 129. 2 Atk. 302. 


3 Atk. 726. 1 Vol. 476. In theſe latter caſes an in function was re- 
fuſed, till the title Was eſtabliſhed at law. * 


Supra 440. 1: Wms. 127. 
longer 
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longer term: if they could not do that, his executor: 
ſhould purchaſe lands of 200/. a- year value, to be ſettled 
ſo as that the ſaid annuity ſhou'd be to his wife free from 
taxes with remainders over. He directs, that if he ſhould 
leave any child liying at his d-ath, his executors {ould out 
of the profits of the reſidue of his eſtate pay to his wife 
30l. fer ann. for maintenance of ſuch child. He gives 
legacies to ſome collateral relations and friends, and all the 
rehdue of his eſtate, both real and perſonal, to he put out 
to and for the beſt advantage of every child and children 
at his death, equally to be divided ſhare and ſhare alike, 
to be paid them at their reſpective ages of twenty-one or 
marriage. 


This bill was brought by the wife for payment of her 
annuity and arrears, inſiſting, that though on deficiency 
of aſſets the general principle was againſt the plaintiff, 
whoſe annuity would abate in proportion with other lega- 
tees according to later determinations, yet conſidering the 
perſons for whom this proviſion was deſigned, a wife and 
children, and the particular manner in which it is given 
by the will, it ought not upon the deficiency to ſhare the 
fate in common with the other pecuniary legatees. This 
annuity is in the nature of a ſpecific legacy; for that is 
not confined to what is called an individual legacy exiſting 
among the teſtator's property at the time of his death, but 
includes alſo any thing to be purchaſed by his executors. 
The other parts of the will ſhew, he did intend this pro- 
viſion ſhould be clear of any deduction whatever. He has 
made two reſidues; firſt, where he dire&s the mainte- 
nance out of the profits of the reſidue, which conſtitutes 
a remainder of the perſonal eſtate after firſt taking out this 
annuity or the fund to purchaſe this annuity; and then a 
ſecond or general reſidue after taking out the intermediate 
legacies. | 


For defendant. This is no ſpecific legacy in any light, 
not being a deviſe of any thing the teſtator had or inte 
to have during his own life, but a general deviſe of a ſum 
of money out of his perſonal eſtate to be laid out to par- 
ticular purpoſes : nor has the court ever from a form, in 
which a legacy is to be enjoyed, conſidered it as ſpecific : 
nor has a wife or children any preference ſo as not 10 
abate in proportion with other legatees. In Brown v. 
len, 1 Ver. 21. was a very ſtrong circumſtance to ſhes 
intent of teſtator to prefer one legatee to the others: Jet 
on deficiency he abated in proportion. This is wy 
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be conſidered as two reſidues of his eſtate, but as one; 
and amounts only to this, that after this annuity, he 
has directed maintenance for his children out of the ge- 
neral reſidue of his eſtate ; then gives pecuniary legacies z 
and then directs what ſhould be done with the principal or 
capital, if any, which he did not intend to be divided 


among them until twenty-one or marriage. 


Lond CHANCELLOR. 


All theſe teſtamentary cauſes depend on the particular 
penning of the will or teſtament, and the intent ariſing, 
which is to be collected out of the words ot the teſtator, 
and the order in which he has placed them. It is certain, 
that the placing the words or clauſes in a will in different 
orders, does otten not induce the court to make a con- 
ſtruction to vary the intent of the teſtator, but that not- 
wituſtanding the clauſes are placed out of time in the will, 
the general rules ſhall prevail; as the court {till lets ſuch 
rules prevail on the whole, though wills are commonly 
inaccurately made, teſtator being conſidered as inops con- 
ſlii. But this is a very ſtrong caſe to ſhew, that this 
annuity, and the fund for it, was intended by the teſta- 
tor to he preferred to all the other legacies in the will. It 
is not ſuggeſted, that either the wife or children have any 
other proviſion 3 and when a man is fo ſituated, as he 
was, and (as appears from other words in the will) hav- 
ing a proſpect of more children, and no proviſion by ſet- 
ö tlement or otherwiſe under which his wife or children 
: could claim, it was natural for him in making a diſpoſition 
ot his eſtate ſo to give it, that their proviſion ſhould be in 
the firſt place, and not to abide by the contingency of his 
| eſtate producing more or leſs at the time of his death, and 
of ſharing in proportion with others, ſtrangers in blood 
though friends to him, or collateral relations, to whom he 
had given legacics : it was natural, he ſhould not intend, 41 7) 
they ſhould abide by that event, though that is the general 
rule of law. As to annuities, whether to be conſidered as 
ſpecific legacies 3 there have been caſes in this court, in 
Which annuitics in general have been conſidered ; becauſe 
is a direction of the teſtator, that his perſonal eſtate 
_—_ — 8 to anſwer that. I believe, the firſt caſe 
n wich that was hroke in upon, was by Sir Foſefb Jetyl, 
Then he was firſt Mater of the Rolle, 1 ee de, 
There there was not a gift, but a direction in the will to 
E ſo much out of the perſonal eſtate to purchaſe an an- 
ty; which he held a pecuniary legacy, and to abate in 

Vor. II. 1 i proportion. 
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proportion. After ward the court conſidered, that the dif. 
tinction was extreincly nice between ſuch a direQion in the 
will and a gift in the will of that annuity out of his per- 
ſonal eſtate; that in ſenſe and reaſon it amounted to the 
ſame thing ; therefore, and as the court endeavours to. fa- 


vour cquality, there has been ſince, I believe, “ a deter- 


mination, that even an annuity by will out of perſonal 
eſtate by way of direct deviſe or legacy ſhould abate in 
proportion with pecuniary legatees : but ſtill that is only 
in general caſes ; for the intent of the teſtator on the con- 
itruction of the will muſt be followed; if he prefers ſuch 


aunuitant before other legatces. "This caſe is very ſtrong 


tor that; for it is natural, that his wife and children 
ſhould have this out of his eſtate before the gift to ſtran- 
gers; and, as appears to me, he has expreſſed that. 


There certainly may be caſes wherein ſuch a conſtruction 


may be made, as the defendant's counſel inſiſt upon as to 
theſe reſidues: but the queſtion is, whether that was his 
intent? To find out which conſider the conſequence, it 
is this ; that I muſt preſume, he intended, the whole 
maintenance for his children at the time of his death ſhould 
depend on this contingency ; whether there would be any 
ſurplus after purchale of this annuity, (the whole of which 
was to go to the wife for life) and after all theſe pecuniary 
legacies to collateral relations; which were merely vo- 
luntary in him, he not being under obligation to make 
proviſton tor them, as he was for his children. I am 
of opinion, that is an unreaſonable conſtruction, and 
contrary to the intent. It is ſaid, there are cales, 
wherein the court has gone a great way to level legatecs, 


and make them abate in proportion, as in Freun v. 


Allen. I do not remember the ſtate of that caſe ; and 
there may be a difference in the ſtate of it; for if the 
teſtator ſays, * [mfrimis,” or * in the firſt place, I give 
* ſuch a legacy,“ that amounts only to the order, in 
which he expreſſes his gilts in the will; to nothing more. 
But if he had ſaid “ to be paid in the firſt place,” and it 
had been in that caſe a proviſion for a wife, I ſhould have 
doubted of that determination; and ſhould have inclined 
to think, it was a declaration of his intent, that that pro- 
vition tor his wife ſhould come out of the perſonal eſtate, 
and be paid in the firſt place ; becauſe there is ground tor 
that from the preference to a wite and children unprovid- 
ed for. If indeed in that will they all ſtood in equal de- 
gree, it was ſulhcient ground for the court not to preſume 


* ; Ark. 693, pre- 
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a preference; but if it was a proviſion for a wiſe or child 
unprovided, that is different: but this is a ſtronger caſe 
from the other obſervation. I am of opinion therefore, 
that this annuity muſt be preferred. 


Rudſtone vu Anderſon, July 7, 1752. Caſe 137. 


At. the Rolls. 
ESTATRIX deviſes “ all my lands, tene- Surrender 


of a leaſe 
« ments, and hereditaments at Weſiow in Yorkfhire, of tithes 


© and all my tithes and eccleſiaſtical dues payable out of and taking 


« Weſtow aforeſaid of any other town3 or places near the Lak addict 
« ſame,” * deviſe 
thereof 


At the time of making the will ſhe was ſeiſed in fee of with the 
her eſtate at Weſfow, aud poſſeſſed of a leaſe of theſe tithes Mw - 
. . . . nes pars 

under the Arch-biſhop of York + but after making this will nor with- 
ſhe ſurrendered that leaſe, and took a new one; of which gut repub- 


ſhe was poſſeſſed to the time of her death, — 2 


The queſtion was, whether theſe tithes were to be conſi- 
dered as given by her will to the perſon, to whom Weſlow 
eſtate was given, or whether by the alteration of the na- 
ture of her intereſt they are ſeparated from the eftate at 
WWeſt;w, and make part of her perſonal eſtate ? 


That it was the ſame, as if ſhe had in terms given the 
leaſe, which ſhe held; and that this renewed leaſe was 4 
revocation, was cited Sir T homas Abney v. Miller, 10 June 
1543, where one poſſeſſed of two different college-leaſes 
deviſed them particularly to two perſons, and afterward 
ſurrendered one, and entered into an agreement for ſurren- 
der of the other: as to the laſt, Lord Chancellor held, that 
did not create an ademption, nor make any alteration, fot 
that ſtill the legal intereſt was in him, though he had agreed 
to alter it: but as to the other actually ſurrendered that was 
altered, and the intereſt under the new leaſe would not paſs : 
that if an eje ment was brought, and the executor had aſ- 
lented, the legatees could not have recovered the renewed 
'erm, hecauſe by the ſurrender and acceptance the term or 
thing itſelf was gone, and a new one acquired : that a 
houſe deviſed, which is afterwards rebuilt, will paſs, be- 


* 3 Atk. 199, 3 Wms. 163. 
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cauſe that is the fame thing: but a term granted, and x 
new one taken, is another thing. In Lord Lincoln's caſe a a 
ſettlement was held a revocation of a will though contrary 
to the mind of the owner; which ſhews, the court goes on 
the ſame principles, without entering into the queſtion 
whether it was a revocation according to the intent, Re- 
vocations are fr. quently adjudged againſt the intent; as 2 
deviſe of annuities which are afterwards ſubſcribed by a& 
of parliament, was held a revocation in T hompſon v. Nie- 
bottom, 22 July 20 G. 2. The caſe of Carte v. Curte & in 


1744. (cited on the other ſide) was on very particular cir- 


cumſtances. The father of Mr. Carte the hiſtorian, being 
ſeiſed of the equitable intereſt of a college-leaſe made a 
will annually, and repcated it: it happened, that after re- 
newal of the laſt leaſe he had failed to make a will: but 
that was accounted for : and on thoſe circumſtances Lord 
Chancellor conſidered it as a kind of accident, and the intent 
was plainly ſhewn by ſuch frequent repetitions of his will, 


Sir John Strange. 


No doubt but that by this will the teſtatrix deſigned, hoth 
her eſtates and tithes ſhould go together, the giving them in 
the ſame breath and ſentence to the ſame perſon : howe- 
ver if by any accident that ſuppoſed intent cannot take ef- 
fe& in point of law, the rule of law muſt take place againft 
that; and conſequently ſo far as ſhe has not well deviſed, it 
muſt fail. Town, I cannot ſee any real diſtinction between 
the words in this will my tithes at Weſtow,” and if it 
had been © all my leaſe or intereſt in that leaſe at Weflow I 
becauſe that muſt refer to the intereft ſhe had at the time 
of making. That intereſt does not remain at the death of 
teſtatrix; for by the ſurrender ſhe fo far altered her intereſt, 
that what were her tithes under the leaſe at making the will, 
cannot be couſidered under the foot of this clauſe as being 
the ſame at the time of her death; but ſhe acquired a new 
eſtate in them to commence at, and run out to, a different 
period of time. The queſtion then is, whether this is in 
ſuch a light as will ſufficiently paſs theſe tithes, her proper- 
ty in which were ſo greatly altered by the ſurrender and ac- 
ceptance of a new leaſe? Sir + Thomas Abney v. Mill 
(as ſtated to me) is in point; for it was held, that the leaſe 


* 3 Atk. 194. 
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being thus altered the intereſt under the new leaſe would not 
paſs. There is no difference between that caſe and this. 
There it was mentioned his ate, here it is my tithes, that is, 
my eftate in the tithes : ſo that though it may be a Ile harſh 
in a caſe of this nature to ſeparate theſe intereſts, yet I 
cannot ſee how the court can ſay, theſe tithes under the de- 
ſcription of this will have not received ſuch an alteration in 
their nature as to require republication of the will. It muſt 
then be conſidered, that the teſtatrix acquired a new intereſt 
ſubſequent to the will; and conſequently they will not pals 
by the words uſed, but go into her perſonal eſtate. 


Blower verſus Morret, July 10, 1752. 
ANDS were deviſed to truſtees to be ſold for pay- 


ment of debts, legacies, and funeral: teſtator after- 
ward gives to his wiſe a general legacy of 500¼. “ to be 
« paid her immediately after my deceaſe out of the firſt mo- 
4 ney belonging to me, that ſhould be got in after my 
death; and it is my further will, that my wife ſhall be 
« intitled to the ſeveral legacies given to her, in full ſatis- 
faction, bar, and diſcharge of all dower or thirds, which 
* ſhe might be otherwiſe intitled to out of my real and 
& perſonal eſtate,” 


It was inſiſted, this $00/, legacy ſhould not abate in pro- 
portion with others, from the particular directions attending 
it, and being given to her for her better ſupport and main- 
tenance, and intended as a proviſion for a wife, which 1s 


| always favoured: nor does this break in upon any rule of 


law, it not being a diſpute as to creditors, but legatees. 
Teſtator has clearly given a preference to this legacy by di- 
recting it to be paid immediately; which would therefore 
carry intereſt immediately, if enough to anſwer all: whereas 
0!1er Jegatees would not be intitled to intereſt until a year 
after, Beſides this is given in compenſation for dower ; 
and Burridge v. Bradyl, 1 Will. 127. ſhews, that the clauſes 
of this kind have had weight. 


Fir defendant. Teſtator meant by the direction attending 
this legacy only to make it due to her ſooner than the other 
legacies, to bear intereſt if not paid, and not to wait until 
a Year; and the court implies that for a child unprovided or 
for a wife. The year given to executors is upon an arbi- 
irary conſtruction put on the ſtatute of diſtribution, that ex- 


ecutors might have that time to look about them. If the 
plaintiff 
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plaintiff is to have a priority, it muſt be on this principle, 
that a legacy with direction to be paid immediately ſhall 
not on a deficiency abate in proportion with others, which 
have not that direction: but there is no ſuch rule: this 
only denotes the time of payment; and though there are 
ſeveral times in a will fixed to ſeveral legacies, if a defici- 
ency appears, they muſt all partake of it. There js no- 
thing in the will to ſhew, that if teſtator had thought there 
would be a deficiency, he would have made this ſp. In 
Cart v. Sewell, 6 Fu'y 1744. teſtator gave 10,0Q0/. which 
he directed to be paid in one month after his deceaſe, and to 
be laid out with all convenient ſpeed in the fund, and the 
intereſt to his mother tor life. The firſt queſtion made was, 
whether that would not be a ſatisfaction for another ſum of 
2000. Hur Lordſhip held, it ſhould not from that direc- 
tion to be paid in one month; for that the court would 
lay hold of any inconfiderable circumſtance in caſes of ſa- 
tis faction: but there was a great deficiency to anſwer all 
(42 1) the legacies: and the queſtion was, whether this, deſigned 
we as a maintenance for a mother, ſhould be preferred? It 
was held, ir ſhould not, but ſhould ſuſtain the loſs. Hintm 
v. Pink, 1 Will. 439. ſhews, Lord Macclesfield was not ſa- 
tisfied with Burridge v. Bradyl. 


Lo RD CHANCELLOR, 


Caſes of this kind, of a claim by pecuniary legatees of 2 
priority of ſatistaction, fo as not to abate in proportion with 
others, ſeldom come before the court; and there are fewer 
in which the court has given way to claims of that kind; 
there muſt be therefore very ſtrong words to induce the 
court to give way to it; for in moſt caſes the court has diſ- 
claimed the laying weight on particular words, as the ſay- 
ing imprimis or in the firſt place, or a direction for the time 
of payment. All thele are always diſclaimed, and that up- 
on juſt and ſolid reaſon ; becauſe if the court was upon 
ſuch grounds ta give a preference to one pecuniary legatee, 
there would be no end of it, conſidering the variety of ex- 
pre ſſion and the incortrectneſs with which wills are frequent- 
ly drawn; and therefore in Brown v. Allen, 1 Per. 31, the 
court did not lay weight on a direction of that kind. Yet 
there may and have been ſome caſes in which the court has 
thought the intent of the tcſtator flrong enough for it; = 

Ante, 415. of which came very late before me, Lewin v. Lein; it p 
9 governing reaſon in which caſe was, that the —_ p 
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conſtituted two reſidues of his eſtate ; the firſt to be com- 
puted after taking out the money for the purchaſe of the 
annuity to his wite; the other to be computed after taking 
out the money to the. pecuniary legatees: but there is no- 
tzing of that in this caſe. This 5001. legacy aff<Rs the 
perſonal as well as the truſt of the real eſtate: but the di- 
icCtion 1% be paid, Fc. is not ſufficient to give her a pre- 
ference : for that only relates to the time of payment. He 
directs, that, whereas the general rule of law is, that lega- 
cies ſhould not be paid until a year, this ſhall be paid im- 
mediately, The conſequence is, that if it is not then paid, 
it ſhould carry intereſt immediately; which is always con- 
fidered as a compenſation tor delay of payment, and puis 
her in the ſame condition as if it was paid, It therefore 
he had directed ſeveral different times of payment to ſeveral 
-gacies, it might be as well ſaid, that thoſe given payable 
ſvoner after his death than others ſhould not abate in pro- 
portion. Then the other words, * out of the firſt momey, 
„Ec.“ are only conſequential to the direQtion, that ic 
ſhould be paid immediately; they are of no operation; and 
only a further explanation of his intent : but ſtill all the le- 
gatees muſt abate in proportion, whatever time of payment 
the teſtator has directed; for that will make no difference in 
right or in preference, But the moſt material point infiſted 
on tor the plaintiff is the clauſe as to dower, That may 
depend on ſome facts. There is to be ſure ſome colour 
and reaſon, that a man giving a legacy or proviſion for his 
wife may have an intent to prefer her; becauſe it is a duty 
he owes to nature; and ſo of children; whereas the others 
are out of mere voluntary bounty or favour. If the wife 
was at the time of making the will intitled to any dower or 
thirds out of teſtator's eſtate, I am of opinion ſne would be 
intitled to a preference; and that upon the ground Lord 
Cwper went in * Burridge v. Brady!, that the teſtator by 
ſetting a price on her dower, if ſhe thought fit to take it, it 
became a purchaſe of her dower, So in a deviſe of an 
eltate for payment of debts and legacies, out of which 
eſtate the wife was intitled to dower, the teſtator might ſet 
4 price thereon, if ſhe ſhould think fit to take it. The rea- 
ſon Lord Macclesfield was not ſatisfied with this caſe when 
cited in Hinton v. Pink, was, becauſe according to the book 
there was a wrong ſtate of it, barely as if it was a gift of 
money to be laid out in land, without ſtating the circum- 
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ſtance that it was given to purchaſe an annuity for the wiſe 
ſhe releaſing her dower ; which was the true foundation of 
that determination; for I Jay no weight on what is menti- 
oned beſide by Lord Cwper as of ſome weight, that the 


' annuities were to go to the children after the wite's death; 


for that was only as to the hardſhip; nor that it was ditect- 
ed to be laid out in land; which will not vary the cafe ; * 
for it is ſtill a pecuniary legacy, and muſt then abate in pro- 
portion. The ſtrong ground was, that it was a purchaſe 
of the wife's dower by giving her a ſum of money in lieu 
and ſatisſaction of and upon her releaſing it: and the wife 
may lay hold of that, if ſhe will, It is the ſame as if teſta- 
tor ſays, „I give 4 500). on conſideration that he conveys 
* ſuch an eſtate to my deviſee or truſtee.” A. has then an 
option to ſay, that is a contract; he cloſes therewith, and 
makes it abſolute; and will part with that «ſtate for that 
money; and is not bound to abate in proportion with other 
legatees. So is this a purchaſe from the wife, and the price 
fed by the huſband, provided there was any thing to pur- 
chaſe; which depends on a fact, whether the wife would be 
intitled to dower and had a title inchoate to dower out of 
his real eftate ; for if ſhe had a jointure in bar of dower be- 
fore the making the will, I ſhould not then conſider it as a 
purchaſe, but only as a cloſing every thing ; and the words 
are only of ccurſe, and amount to nothing, it ſhe was not 
intitled to dower. 


Nicols verſus Gould, Jh 10, 1752. 


H E plaintiff was a poor dragoon, intitled to a rever- 

ſion in fee of a ſmall eſtate after the death of a tenant 
for life; to whoſ- firſt and every other ſon there was a re- 
mainder, but who then had no fon nor was married. De- 
tendant purchaſed this reverſion; tenant fot life died in 
about a month after. The bill was to ſet aſide this convey- 
ance as being at an undervalue. 


Lord CHANCELLOR. 


There is no proof of any fraud or impoſition on the 
plaintiff; nothing but ſuſpicion; and therefore it is too 
much to ſet aſide this purchaſe merely on the value. Every 
purchaſe of this kind muſt be on the foot of great uncet- 


* 1 Wras. 539, 3 Atk, 693. 
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tainty as to the value. The firſt of this kind, which may 
be purchaſed, 15 a reverſhon after an eſtate tail; which the 
law docs net confider of any value: and yet by accident it 
may be a mcft valuable thing, and will take place in poſ- 
ſ« flivn, it tenant in tail dies without ſuffering a recovery ; 
nor can the court fav, it muſt be computed how much it 
was worth on all the contingencies, as of the health of 
tenant in tail, Sc. according to Demotorc's rule. The next 
intereſt to that is the purchaſe ot a reverſion after an eſtate 
tor lite with contingent remainders to the children of tenant 
for life; which is a better reverſion than the other; as it 
cannot be barred by tenant for life, until the contingent 
remainder comes in e, and attains twenty-one, to join in 
the conveyance, But (lil this is liable to uncertainty and 
difliculty in computation as to the value, which depends on 
ſuch a number of chances; as whether tenant for lite is 
healchy and likely to have children, (in which caſe the 
reverſion would be worth but little) that it is impoſſible to 
compute it: and though they have rules in Lenden to make 
ſuch a computation, ſtill there muſt be ſtrict evidence as 
to it; for no general rule can be laid down, it depending 
on the particular circumſtances of every perſon - Then will 
2 court of equity, after the contingency has fallen out one 
way, enter into conſideration of the value ? If indeed there 
was any degree of fraud or impoſition, the court would 
come at it and ſet it afide : but there is none. The plain- 
tiff was in the beſt ſituation to know the value, not being 
at a diſtance from the eſtate or from the tenant for life and 
his family, Looking on the event, it was purchaſed at an 
undervalue : but had he lived longer and had children, it 
had been different, It is aſked, where is the harm, be- 
cauſe defendant will have his money again? but I cannot 
ſet it aſide without making him pay coſts ; and that argu- 
ment might he made uſe of on every advantageous purchaſe, 
that he might have his principal and intereſt again. Some 
weight is to be laid on the behaviour of the plaintiff, who 
ſcemed ſatisfied, and did not complain of it until after death 
of tenant for lite without iſſue; which if it had not been 
the caſe, I never ſhould have had this ſuit; and yet there 
would be juſt the ſame ground, if the tenant for life was 
ill live. Theſe kind of purchaſes are a ſort of chance: 
It 15 too hard to come at it, unleſs there was any proof of 
fraud or impoſition, which then the court wonſd lay hold 
of. Let the bill be diſmiſſed, hut not with coſts; the de- 
tendant has already a very good bargain. 

Rattray 
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Rattray verſus Darlay, July 6, 1752. 


HE defendant lived with a woman thirteen vears as 

man and wife, and had ſeveral children by her; 
ſhe afterward married the plaintiff, they brought a bill to 
oblige the defendant to account for the rents and profits of 
an eſtate belonging to her, which he had received during 
the cohabitation, Defendant brought a croſs bill for ac- 
count of the money expended by her, and ſetting up an 
agreement in writing by which he was to leave her by his 
will ſo much as he received of the rents and profits of. 
= eſtate, deducting thereout what ſhe ſtood indebted to 

un, 


It was urged, that defendant ſhonld be obliged to give 
ſecurity, that he would make that proviſion, 


Againſt which was cited a caſe, of a huſband, who by 
marriage-agreement covenanted to leave a particular ſum 
by will to his wiſe: but having been extravagant, and 
being old, and others getting about him, the truſtees in the 
ſettlement brought a bill to have that ſum ſecured : the 
court would not alter the agreement or ſecurity, on which 
the parties relied ; it was to be done by his will, and though 
ſome circumſtances aroſe why it ſhould be reaſonable to 
vary therefrom, yet the court would not do it, So here 
the court will not alter the nature of it, and make this con- 
tract to leave by will an immediate demand or obligation 
to give ſecurity to do ſo, to make that a debt on his eſtate 
now, which he voluntarily agreed to do by will, 


Lond CHANCELLOR. 


The original bill is by a woman, whom, as there is no 
proof before the court of her being bad before, the court 
muſt take to have been modeſt until ſeduced by defendant : 
though there is ſaid to be proof of her having lived with 
others before, but none that can be read, becauſe not put 
in iſſue. There is no neceſſity to put every fact of mil- 
behaviour in iſſue. Some general charges of that kind will 
do; which is the rule. This is a cauſe of great imputa- 
tion and reproach on both parties, eſpecially on the defend- 
ant, who has brought a croſs bill for an account in general 


of all the money expended in houſekeeping, Cc. _ 
| this 
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this long cohabitation, Though it mentions the agree- 
ment, yet it is upon the ſenſe and conſtruction the detend- 
ant himſelf puts on it. It is like the common caſe on 


marriage-agreements, where a father on marriage of his 


daughter gives a ſum ot money with her, and covenants by 
will to give ſu much more: that is an agreement; and 
creates a debt on his eſtate ; whether he leaves it by will 
or no: in what order and priority of payment is of a diſ- 
ferent conſideration, This is a contract to leave by his 
will, what ſhould be the amount, of what he received of 
her eſtate, deducting thereout only what ſhe was indebted 
tor. Suppoſe, by marriage-contrat huſband agreed to 
leave his wife at his death ſo much, as ſhould be the amount 
of her fortune, which was an uncertain thing: upon a bill 
by the prochein amy of the wife to have this direQted ac- 
cordingly, the court muſt direct the account to be taken in 
life of the party, though the money was not to be paid 
until after his death: for otherwiſe it would be impoſſible 
to have the account taken: ſo that there are ſeveral caſes, 
wherein an immediate account muſt be taken notwithſtand- 
ing by the contract of the parties the payment muſt be 
poſtponed. This is a contract to leave ſo much; and if 
you conſtrue it to be a voluntary bounty or legacy, I will 
{ct it aſide for fraud. 


The croſs bill diſmiſſed with coſts: and defendant to 
pay coſts on the original bill to this time. | 


Attorney General verſus Breton. 


Brereton verſus Tamberlane, July 10, 1752. 


HIS cauſe came before the court on two bills. 

Firſt an information at the relation of Tamberlane 
to eſtabliſh his right to the chapel of Flint as curate there ; 
to have an account of profits of that curacy for his own 
benefit; and to have poſſeſſion of the chapel delivered to 
kim for performance of divine ſervice. The croſs bill was 
by Breton as vicar of the pariſh of Northop, to which this 
chapelry was ſaid to be annexed, to eſtabliſh his right 
and for account of the profits belonging thereto, and that 


he might have poſſeſſion delivered to him for performance 
of divine ſervice, | * 


Three 
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Caſe 141. 
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CASES Argued and Determined 


Three queſtions were made. Firſt what was the nature 
and ſpecies of this chapelry of Flint? Secondly in whom 
the right of nomination of the curate or chaplain is, whe- 
ther in the defendant the biſhop of St. Aſaph for the time 
being as ordinary; or in the rector, who was a 
rector) which was now this biſhop by annexation under 
the Stat. 12 Ame ;) or in the vicar? Thirdly whether the 
rector or vicar, or whoeyer has the right of nomination 
has the right of amotion of the curate or chaplain at his 
will and plcaſure ? 


Lord CHANCELLOR, 


Before I conſider the queſtions upon the merits, I will 
conſider two objctions; the firſt of which occurred to me 
during the courſe of the cauſe, and weighed ſomewhat 
with me: that this is an original information to eſtabliſh 
this right as a perpetual curacy. Now I do not know that 
it belongs to the juriſdiction of this court to determine all 
ſorts of ecclcſiaſtical rights of this kind, though it does 
belong to it to eſtabliſh rights of nomination or election at 
large to a chapelry and curacy; and there have been ſeve- 
ral inſtances of it; ſome of late in the Ncrth:; but that 
has been by bill by the curate or chaplain in his own name, 
or by the perſon claiming that right: but this is an infor- 
mation in the name of the Attorney Genera/; which can 
be only for a charity; and therefore I doubted at the op«n- 
ing of the cauſe, whether it could proceed in that manner. 
But I am ſatisfied as to that by looking into the a& of 
parliament 20 C. 2 cap. 8. relating to augmentetions of 
vicarages, "Theſe augmentations are charities to be ſure : 
but at the latter end of that ſtatute is a clauſe which con- 
ſicers them as charitics within the intent of the fat. 43 
Eliz. This is not indeed a proceeding by way of com- 
miſſion of charitable uſe, (which commiſſion is founded on 
that Natute) but is by the old way of proceeding in name 
of the Autorney General in this court for the charity: but 
that proceeding is not confined to caſes conſidered as cha- 
rities before the ſtatute of charitable uſes, but all others 
are taken to be within the extenſiveneſs of this proceeding 
in the name of the Attorney General : which remedy may 
be applied here. Theſe augmentations may therefore be 
conſidered as charities z and proper to come into this court 
to «ſtabliſh as ſuch z which is an anſwer to that difficulty. 

Another 


in the Time of Lord Chancellor Ha RDWICSERxE. 


Another preliminary obje&ion (and which was men- 
tioned at the bar) is, that the relator founds his caſe on a 
right of nomination in the rector of biſhop, who is united 
with the tectory; and defendants ſay, if the relator has any 
right, it is on the nomination of the vicar, and that he 
himſelf has been ſo nominated ; and then, though a right 
appears in him, he muſt recover according to the right, 
he has made; for he muſt recover both ſecundum al/egata 
et probata, This | am of opinion would be ſo, if this had 
been a bill in his own name; for then I could never make 
a decree to eſt..bliſh a right appearing in him contrary to 
that ſet up. But this being an information in name of 
the Attorney General is an anſwer to that alſo; for though 
ſuch an information to eſtabliſh a charity is miſtaken in 
the circumſtance of laying it, yet if it appears, there is a 
charity, and the right appears in the whole cauſe, that 
information cannot be diſmiſſed, but a decree muſt be made 
to eſtabliſh that charity. That doArine has been frequently 
laid down in this court and allowed; becauſe it is conſi- 
dered as a proceeding by an officer of the crown; and as 
the King is pater patrie, the information therefore muſt 
not be diſmiſſed : ſo that though the relator has miſtaken 
his title, but however in the cauſe a tiile comes out for 
him and his ſucceſſors, he muſt have that title eſtabliſhed. 


This brings it to the three queſtions properly made at 
the bar on the merits: but they will be reduced to two, 
tor the third muſt follow the determination of the firſt. 


As to which queſtion, whether this is of the nature of 
a perpetual curacy or chapelry, or whether temporary only 
at the nomination of the vicar and * amoveable at his will 
and pleaſure like a common curate, I am of opinion, upon 
the evidence before me, and on the beſt conſideration, that 
this is a petpetual curacy or chapel, To determine whe- 
ther it ts {© or no, conſider it firſt as to the rights and pri- 
vileges appearing 10 belong to the chapel itſelf: next as to 
the right of the inhabitants within this diſtrict: thirdly as 
to the rights and dues belonging to the curate of this cha- 


lf a rector give A. a title to the biſhop and int him hi 
to re A, appo! im his 

carats proces him a ſalary, and to — *. hd curate till 
wn rale rovided of ſome eccleſiaſtical preferment unleſs lawfully 
moved for any fault, he cannot remove him without cauſe, and 


— may! Ms, arzear, he may maintain aſſumpſit on the title. 
pelry. 


On infor- 
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CASES Argued and Determined 


pelry. If all theſe rights concur to ſhew the nature of 4 
perpetual curacy, that muſt determine it. 


As to the firſt conſideration it appears, this is a chapel 
belonging to a county town, It has belonging to it all 
ſorts of parochial rights, as clerk, wardens, &c, all rights 
of performing divine ſervice, baptiſm, ſepulture, c. which 
is very ſtrong evidence of itſelt, that this is not barely a 
chapel of eaſe to the pariſh to which it belongs, but ſtands 


Chaples of on its own foundation; capella parochialis, as it is called in 


eaſe have 
not paro- 
chial 
rights; are 


merely ad 
libitum. 


Heb. and this differs it greatly from the chapels in Londmn, 
which are barely chapels of eaſe commencing within time 
of memory, which have not biptiſm or ſepulture; all 
which ſort of rights belong to the mother-church z and the 
rector or vicar of the pariſh, who has the cure of ſouls, 
has the nomination ; as the rector of St. James's or St. 
Martin has; but they have no parochial rights, which 


clearly belong to this chapel. Nor have any of the inha- 
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Augmen- 
tations of 
vicarages 
continued 
for ever by 
St. 29 C. 2. 


bitants of this chapelry a right to bury in the pariſn- church 
of Northop; and that right of ſepulture is the moſt ſtrong 
circumſtance; as appears from Se/den's Hiſt. Tithes, 3 
Vols. Fol. Column 1212, to ſhew that it differs not from a 
pariſn- church. 


The next circumſtance to determine this queſtion is the 
right of the inhabitants, viz. to have ſervice performed 
there, and baptiſm, and chriſtening, and having no right 
to reſort to the pariſh-church of Northop for theſe purpoſes, 
nor to any other place if not here: nor are they or have 
they been rateable to the pariſh-church of Northop. It 
was determined in the caſe of Caſtle Birmidge, Hob. 66. 
that the having a chapel of eaſe will not exempt the inha- 
bitants within that diſtri from contributing to repairs of 
the mother- church, unieſs it was by preſcription; which 
would be then a ſtrong foundation, that it muſt be confi- 
dered as a curacy or chapelry. 


Next as to the rights and dues of the curate. All theſe 
concur to ſhew it to be a perpetual curacy, and not at all 
at the will and pleaſure of the vicar; for the curate has 
always enjoyed the ſmall tithes and ſurplice fees: nor is there 
any evidence to ſhew that the vicar has received the ſmall 
tithes. Beſide here is an augmentation made by Mr. Store 
the /inecure rector in 1674, of 301, per ann. to be divided 
between the vicar and curate, as the biſhop ſhould _ 

7 
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Biſhop Barrow in 1676, decreed 10/. to the vicar for ever, 
and 20/. to the curate for ever: this was reverſed on a 
leaſe for twenty-one years, at the end of which then it 
determined. Nor is it ſhewn, that any new leaſe was made 
with n-w reſervations : yet it has been paid ever ſince 
conſtantly : and that muſt be on the ſtatute 29 C. 2. c. 8. 
» hich provides, that theſe augmentations ſhould continue 
fo ever, and that notwithſtanding there is no reſervation 
de ne on a new leaſe. It was then apprehended to be 
within that ſtatute : which could be only on the foundation 
of its being a perpetual curacy : it would be otherwile 
abſurd and ridiculous if amoveable at the will of the rec- 
tor or vicar, and contrary to the intent of the donor and 
_— whoſe diviſions and directions would then ſignify 
nothing. 


Next as to what ariſes rather from preſumption and 
conjecture, I am of opinion upon the reſult of the whole 
evidence, that this was once a diſtin pariſh, and after- 
ward united to the pariſh of Nertbop on certain terms, 
though the memory of it and the inſtrument is loſt. Since 
that time, Flint has been conſidered as a parochial chapel, 
to which theſe/old rights have heen attendant. There are 
ſeveral inſtances of that kind in this kingdom, of an union 
of pariſhes, where one is conſidered as the pariſh-church, 
the leſſer is kept up as a parochial chapel for convenience 
ot the inhabitants, and after that the preſentation has been 
to the principal cum capella annexa. Savil 17, and theſe 
pirochial rights are evidence of this; it might be terms of 
the union, and will amount to a compoſition ; and fo it 
might grow up: and this ſupports all the evidence, and 
accounts tor the whole: the expreſſion cum cafella annexa 
(as the preſentation to Mrtbep has been) ſuppoſes that; for 
there is no ſuch thing as a preſentation to a pariſh-church 
cum capella anneæa in Landen, where there are chapels of 
cale within time of memory; which are of no conſidera- 
don in law, but merely voluntary and ad libitum, and gain 
noni: but this expreſſion imports a foundation of a cha- 
bel, and that with ſuch rights. 


5 — * the next queſtion, I am of opinion, that the 
= S the curate to this chapel is in the 
= to the biſhop's right he ſubmits the whole to 
=—_ * is there any proof of a nomination by the 
ſhout! r 3 was more natural, that on the union it 
—. in the vicar, who, (as it was by that union con- 
tuted) had the general care of ſouls, than in the rector. 


The 
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The only colour to ſay, it was in the rector was, that the 
only act appearing in writing was the biſhop's licence to 
preach. That is only the ordinary act of dioceſan: but 
there is conſiderable evidence as to a nomination by the 
vicar; It is ohjected, that here is no nomination in writ- 
ing, and Halt wx though there is by parol, it is evidence 
of a voluntary temporary curate at the will and pleaſure 
of the vicar ; for that a nomination to a perpetual curacy 
ought to be in writing. Moſt regularly it cught ; but I do 
not know, it has been determined that that is neceſſary. 
A preſentation to a church need not be in writing, but may 
be by parol. 1 Sid. 426: Co. Lit. 120. If fo, I do not 
lee, why a nominat.on to a perpetual curacy may not be 
by parol ; and the uſage in the pariſh is very ſtrong, that 
it is in the vicar. 


The third queſtion depends on the firſt; for if this 
is a perpetual curacy, it conveys an intereſt for life un- 
leſs deprived by the ordinary in proper courſe, of law; 
and then it js a contradiction in terms to ſay, that a per- 

:tual curacy is removeable at will and plcaſure. Here 1s 
indeed one inſtance of it; but that was an act of power, 
and it would be abſolutely inconſiſtent with this charity, 
which I have now eſtabliſbed by this decree z for if the 
vicar did remove, I am of opinion, this 20/. fer ann. 
would he rather Joſt than go to the vicar. Though the 
collations by the biſhop are cum capella de Flint annexa, 
that confirms no more to the vicar than the right of nomi- 
nation to the curacy. That might be part of the terms 
of the union ; of which I think, there is a violent pre- 
ſumption. I am the more induced to be of this opinion 
from the reaſon and utility of the thing, and as anſwering 
the purpoſe of ſuch foundation; which was, that there 
ſhould be a refident miniſter at Hinte whereas if I ſhould 
hold, that the vicar of Nertbep might take this into his 
own hands, and perform divine ſervice there, the conle- 
quence would be, that Flint, which is a corporate and 
county town, and ſo taken notice of by the donor and the 
biſnop, would he ſerved only occaſionally by the vicar of 


Northsp preaching and reading prayers on Sunday; Whic 
is not half the duty of a miniſter. 


J ſhall therefore determine accordingly, unleſs either 
lde deſire to try it at law. 


Which was declined. 


'Trevanion 
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Trevanion verſus Vivian, July 14, 17 52. Caſe 14a. 


Maſter of the R.lls for Lord Chancellor. (430) 
A Deviſe was made of the reſidue of perſonal cſtate, if Deviſe of 
the party ſhould attain twenty-one. one moe yo 
per'on 
That the profits in mean time are given, and ſhould — 2 


accumulate, were cited two caſes : firſt, Green v. Ekins, twenty- 
6 Dec. 1142, where the reſidue of perſonal eſtate was gi- one, means 
ven to ſuch ſon of his daughter, as ſhould attain twenty- the profits 
one. Lord Chancellor held, the profits in mean time a? 
were not undiſpoſed of, but ſhould accumulate. Next * 
Butler v. Butler, 2: June, 1744, where a reſidue deviſed 

to A. if he ſhould attain twenty-one ; if he ſhould not 

attain twenty-one, then over : Lord Chancellor would not 

ſuffer it to be argued, as having determined it before, that 

they ſhould accumulate and make part of the reſidue. So 

here it makes part of that reſidue, not like an executory 

deviſe of land, which plainly deſcends to heir at law in 


mean time. 


Hele verſus Gilbert, July 16, 1752. Caſe 143. 
At the Rolls. 
D*Y IS E of * all my arrears of rent and intereſt due Deviſe of 
cc ” arrears 
at my death. intereſt : 


f 
Teſtator had at his death no arrears of rent, having pros 


collected it all in money, but had arrears of an annuity. pass. 


His Honour held, that though this clearly could not paſs 
under arrears of rent, yet they might properly within teſ- 
tator's intent under the arrears of intereſt, eſpecially as in 
another part of his will he called this annuity his eſtate ; 
which ſhewed he conſidered it as ſuch. 


On deviſe of 4c all my eſtate” arrears of an eſtate due at 
his «6 death” will be aſſets in hands of executors, only the 
rents accruing afterward paſſing thereby. 


Another queſtion waz, whether ſome China would paſs China paſs | 


by the word fur niture. under fur- 

niture: un- 

Held, they would, this not being the caſe of a ſhop- ef b 

keeper, as a braſier, Ic. who, if he makes ſuch a deviſe — 
Vor. II. Kk under er. 


— 
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under the general word furniture only the goods of his 


{ 43 10 trade will be conſtrued to paſs; as determined by the 


Houſe of Lords, where the decree in Chancery was re- 


veried. 
Caſe 144. Lewis verſus Nangle, July 17, 1752. 
Heir need ILL by a deviſee to redeem : but heir at law not made 
not be 1 
8 a party. 
bin by de- 
Viſee to Lord CHANCELLOR. 
redeem. | 
Every deviſe of a mortgaged eſtate, that brings a bill to 
redeem, need not make heir at law party. If the plaintiff 
claims to have the will eſtabliſhed, it is neceſlary ; if only 
a title under the will, it is not. 
Caſe 145. Ward verſus Turner, July 20, 1752. 
— H E end of the bill was to have a transfer of 600!. 
. new Henth Sea annuities made to the plaintiff as ex- 


ons »1974;s ecutor of Fohn Moſ.!y, and to have certain ſpecific parts 
cauſa; and of the pertonal eſtate of Wilkam Fly, dead, inteſtate, de- 
—_— ot ſiyered or made over to the plaintiff. Another prayer of 
for South the bill was to have an account of what was due to Moſely 


Sea annu- for ſervices performed to Fly, againſt* whole eſtate this de- 


ities not * mand was made. 

ſulficient, 5 

8 The caſe, the plaintiff made, was this: he was execu- 
of the in- tor of Meſely, who was related to Fly by affinity, having 
tent. married his aunt; that Fly had great obligations to Meſeh, 


who took care of him in his infancy ; and at his houſe I 
uſed to come from ſchool, when it broke up: and after. 
ward Mzſely, who in the latter part of his life appeared 
to be in very mean circumſtances, lived with Ny as his 
ſervant until Hy's death; had his victuals there; perſorm- 
ed ſervices to him; and had now and then a ſhilling given 
him: from thence Hy made profeſſion of a ſtrong intent 
to do for him at his death, and had great kindneſs for 
him ; in purſuance of which, as Fly drew near his end, 
being in a very bad ſtate of health, during that time he 
made Maſely ſeveral donations mortis cauſa in proſpect g 
death. Four times were fixed on by the vitneſſes, 0 
which ſeveral were examined in the cauſe, — c 
actual gifts and declarations ſupporting them. Firſt, a” 
January, 1746, which was ſpoken to be by the porter 1 
Furnival s Inn. The ſecond 6th February, 1746, * 
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was the principal proof relied on by the plaintiff to ſupport 


tie gilts of theſe annuities, and was proved by F/y's bar- 
ber ; who being ſent for by F/y found Moſely with him, 
and no other ; and ſwore to the particular words uſed, and 
declarations made, that Hy ſaid to him; viz. © I intend 
„ to give him (ſpeaking of Mzſeley) Long ford eſtate for 


© is worth 4o/l. a-year to another, is not worth ſo much 
to him; for if the tenants wanted an abatement for re- 
*« pairs, he would allow it ; and therefore I wilt do better 
4% tor him.” That thereupon Fly went to his eſeritoir, 
and taking three papers ſaid, ©* 1 give you Moſely theſe 
« papers, which are reccipts for Soutb Sea annuities, and 
« will ſerve you, after I am dead.” The third 23d Fe- 
bruary, which was proved by one, who ſwore, that in his 
preſence Fly ſaid, ** Meſely, I give you all the goods and 
„ plate in this houſe.” Fourthly, 34 March by the ſaid 
bacher, who ſwore, that Fly declared to him and to ano- 
ther perſon, who only were preſent, that he gave to 
Miſely all his houſchold goods, money, arrears of rent, 
and every thing that ſhould be found in his houſe, except 
his (word, gun, and books; and that this together with 
thole three recipts would make -2000/. that he wiſhed a 
gentleman of his acquaintance had his ſword and gun, 
on all the reſt he gave to Moſcly, He died in April fol- 
wing. 


Theſe were argued to be ſo many declarations of boun- 
ty, ſupported by ſo many witneſſes at different times: 
Two queſtions aroſe, Firſt, whether in fa& theſe things 
were given? Secondly whether properly given in point 
of law? Donations mortis cauſa are derived from the civil 
law. Fuſtinian's Inſt. lib. 2. tit. J. ſhews the nature of 
them; and that in general any thing is properly the ſub- 
ject matter of ſuch donations, that may be the ſubje& mat- 


ter of a legacy or donation inter vivor. Either rights in 


polſeſſion or reverſion are capable of being ſo given. It 
is not neceſſary that donor ſhould have a legal intereſt 3 an 
equity will do, when by no act he can pals the legal pro- 
perty ; conſequently the formalities accompanying ſuch 
conation muſt be according to the ſubje& of the gift. Li- 
very then cannot be always neceſſary ; as in a cboſe in ac- 
{en or ſimple contrat-debt, which lie not in livery 
choſes in action were not aſſignable + but now are in this 
court as much as things in poſſeſſion by the rules of law: 
and thereſore this court will carry into execution a volun- 
jary gift of a choſe in adtion. In Lawſon v. Lawſon, 1 Wil. 

K k 2 441. 


« his life: but 1 have conſidered of it; and that which 
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441. ſuch a gift of a note drawn on a goldſmith, which 
in point of law paſſed nothing, was held good. Jones v. 
Selby, Pre. Chan. 300. Gold v. Rutland, Eg. 4b. 347. 
In Bailey v. Snelgrove, 11 March, 1744. Mrs. Baih, 
going out of town in a bad ſtate of health, gave her maid 
a bond executed to her by a third perion ; ſaying, if / 
die, it is yours. She died inteſtate ; the plaintiff was her 
adminiſtrator : thus it ſtood on defendant's anſwer. A bill 
_ brought for diſcovery and delivery of effects of the 
inteſtate in hands of defendant, the queſtion was, whe- 
ther the nature of the property was capable of being ſo 
given? His Lordſhip held, it might as well as a ſpecific 
chattel : though no legal property paſſed thereby, nothing 
but the paper, a bond being evidence of a debt, and the 
intent being to give the debt not the paper, the court held 
it a good donation mortis cauſa, comparing it to the pro- 
perty which paſſes by aſſigment of a bond, which paſſes 
nothing in point of law, and the aſſignee muſt make uſe 
of the other's name for recovery on it. That caſe reſted 
ſingly on the averment in the anſwer: in this is ſtrong 
evidence. The court there put this caſe ; that if a chattcl 
in poſſeſſion had been brought by the inteſtate, and a bill 
of ſale made to a truſtee for her uſe, the property would 
have been in the truſtee, and the equitable intereſt in 
the ceſluy que truſt, who if ſhe had given this chattel 
ſo n to the defendant, it would have been 
good. | 


Lord CHANCELLOR. 


That is a caſe put upon an equitable intereſt. There the 
chattel itſelf muſt have been delivered. 


For plaintiſt- Though theſe donations differ in ſome 
reſpects from teſtamentary diſpoſitions, yet they participate 
in a great degree ; for like that it is a declaration of his mind, 
what he will have done with his property, when he is no 
more; he does not — with the property or even the uſe 
of the thing in his life; for that would prevent any ſuch 
diſpoſition from being ever made. Where the thing lies in 
livery, the livery is not made to complete, it is only evi- 
dence of, the gift: and if the moment after eſſion de- 
livered (with a declaration that he intended, if he died, 1 
ſhould be the donee's abſolutely) the thing was reſtored 


by donec, that would not tend to defeat the gift. 


Lone 
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Loxd CHANCELLOR. 


I apprehend it would; and that ſuch an inſtantancous 
gift and taking back would not do, which it would be dan- 
gerous to admit. 


Far plaintiff. But where livery cannot be, the beſt 
evidence the nature will admit, __ only to ſhew the 
mind of donor, will do. Here is ſuch a delivery over, 
as is ſufficient evidence of the gift of theſe annuities. 
They certainly lie not in livery, there being other ways 
of paſſing them. There is no evidence of them but one's 
name being placed in the book. The delivery then with 
ſtrong words of gift of theſe receipts, which were the only 
ſymbol of his property, was as much as he could poſſibly 
do toward giving it, except a mere transfer in the books, 


waich was not neceſſary, nor could he conveniently do 


that; and it was giving with a proſpect of not recovering 
of that particular il!neſs ; for that of itſelf would be a revo- 
cation: but he died of it, and within two months of the gift, 
In caſes of livery of ſeiſin it is not neceſſary to deliver the 
thing itſelf or any part; for coming upon the land, and deli- 
vering a gold ring thereon is enough, 1 /n/?. 44. though not 
participating of land: but there ought to be clear proof of 
the intent, which there is here. Next as to the ſpecific 
things it is ſaid, there was not ſafficient poſſeſſion delivered: 
but in ſuch a number of things it is not neceſſary every one 
ſhould be delivered. The ſubject of the gift is what was 
then in the houſe. If a delivery is ab{glutely neceſſary, the 
plaintiff has not indeed proved it ; b oſely was actually 
in the houſe with him; and is then as much in poſſeſſion as 
if actually delivered to him; which is not neceſſary it he is 
in poſſeſſion. If one is recited to he in poſſeſſion of a houſe, 
livery is not neceſſary. If one does as much as he can to- 
wards poſſeſſion, it is all that is required; as delivery of 
the key of a warchouſe; ſo of a piece of parchment, del. 
very of a ſhip and of the actual poſſeſſion of it to the 
mortgagee, as determined by your Lordſhip in Braun v. 
Williams. No more could be done here; for he could not 
carry the goods out of the houſe ; and he was then in poſ- 
ſeſſion. However, as this is a bill for diſcovery of allets, 
if plaintiff is not intitled to theſe gifts, he is at leaſt toa rea- 
lonable ſatisfaction for his ſervices. 


On the part of the defendant, adminiſtrator of In, there 
Was no evidence to impeach the evidence of the gift, but 
to 
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to invalidate it to a certain degree, principally from the be- 
haviour of Meſely after death of V, as not like one who 
thought he had a right to theſe donations from him; tor 
it was ſworn, that being at the houſe of 4 at his death, he 
continued there until Midſummer ; he did not ſay, thele 
goods were his own upon application made to buy them, 
but that they were Turner's the adminiſtrator and next of 
kin; ſent to Turner, deſiring him to take them away; 
that they were ſent away, and Moſely aſſiſted in packing 
them up, and declared, he would not go into mourning, 
for that fly had given him nothing, that he could help. 
| A donation moriis cauſa, (though there is indeed ſuch a 
| thing 1a the law) isof a very delicate naturc, and from its 

import merely voluntary. — 


Lord CHANCELLOR, 


Such donations are ſubject to debts. 


; For defendant. If there is no diſtinction between teſta- 
il mentary diſpoſitions and ſuch a donation, and there is a 
| former will, the ſtatute of frauds will be overturned, which 
; relates to all wills of perſonal eſtate ; therefore fince the 
1 ſtatute, no nuncupative will or codicil can be ſet up, where 
0 (435) a will was made before. The ſtatute has expreſſed an , 
anxicty as to nuncupative wills, not toxing them away ab- 
ſolutely for fear of breaking in upon the real intent, but, 
ſeeing them liable to uncertainty, litigation, and perjury, 
| has put ſeveral reſtrictions on them. whereas if the ſaid 
diſtinction 1s not ume a nuncupative will may take 
place, proved at a time, and that by a ſingle witneſs, 
where more than one would not be ventured for fear of 
contradidtion, and that at any diſtance of time, nor con- 
| fined to 30. as the ſtatute required. A teſtamentary diſpo- 
| ſition is a gitt in caſe of, and only has operation, after 


1 death. A donation then cannot be in general in caſe of 
| death ; but muſt have ſomething peculiar differing from 
l legacies. The characteriſtic of it is this. It is not ona 
general apprehenſion of approaching mortality, but where 
5 the particular recovery of the donor is annexed by = of 
| defeaiance to the gift, which would be otherwiſe abſolute. 
It may be confinedto an immediate illneſs; but the Roman 
laws puts the caſe of a man's going a journey, which was 
formerly more hazardous than now: ſo if going to battle, 
and in caſe he is killed, and makes that gift: ſo if under 
bad ſtate of health he makes a complete git, if he does les 

885 recover; 
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recover: that muſt mean ſome circumſcribed time or ill- 
nels, and there muſt be ſome ſort ot defealance arifing from 
the recovery cr return home to theſe donations; otherwiſe 
it is an abſolute gift. But though liable to he defeaſanced, 
it mult be a complete gift before iuter viv; and that is 
the reaſon, the eccleſiaſtical court has no prohate or juriſ- 
diction over it, as it would if teſtamentary. Next, to con- 
ſider what is meant by delivery in the Raman and civil 
law-books, as far as admitted in this country; for as it 
is in all the books, it will not hold here. Where delivery 
is neceſſary to make that complete inter wives, if a man 
laid, I give it, and there is no delivery, it would be nudum 
patlum, there could be no title or action. Then delivery 
1s there put only to ſhew, that the giſt muſt he complete. 
In that new ſpecies of pony the actual delivery is ſup- 
plied by that, which is equivalent to delivery; as incaſe 
ot a ſhip delivered by bill of ſale, which is defeaſanced in 
- caſe of recovery; that is enough: but it muſt be complete 
according to the nature of the thing, other wiſe it cannot be 
diſtin uiſned from a legacy. A delivery is neceſſary ac- 
cording to Swinb. in each of three inſtances, he puts, of a 
donation mortis cauſa. Lawſon v. Lawſon turned upon it, 
and could not be admitted hut on that foundation. There 
cannot indeed be ſuch a donation hy parol of a book or 
hmple contract debt, or of arrears of rent; becauſe there 
cin he no delivery; and no inconvenience, becauſe it 
may he eaſily done another way. Taking it in caſe of a 
ſpecific thing, as a horie, Oc. poſſeſhon is altered, (as 
Stoinb. ſuppoſes? and then donee ſhall enjoy it: otherwiſe 
no difference between this and a teſtamentary diſpoſition. 
This donation therefore takes effect: but ſtill liable to that 
contingency. There is no caſe that donor muſt keep pol- 
leſſion in his life; how then can he have the uſe or benefit 
ot it, taking it to be a ſpecific thing? As to a choſe in action 
being allowed to be given, that was a new caſe before 
Four L:r.iſbip ; for & Baily v. Snelgrave, which was of a 
bond, was the firſt ever determined upon any thing of a 
cvoſe in ation. The reaſon the court went on there was, 
that it was as complete a gift as could be made of a bond; 
for writing not being neceſſary to aſſignment of a bond, if 
all was delivered that could be, all that was required 
was done. It was a ſubſtantial gift of the paper and 
lcal, without which there could be no recovery on it. 
A bond carries the debt itſelf, not only evidence or 
ſecurity of it; therefore is conſidered as bona netabilia, 
and not only where the party dies, like other cbeſer 
'n ation; and a court of equity does not ſay, a bond 
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muſt be delivered by deed in writing In Richardr v. 
Syms on gift of a mortgage to mortgagor by giving him the 
deeds, Your Lordſhip held that if that fact was proved, it was 
a gift of all the money on the ſecurities, and not within the 
ſtatute of frauds So that the bond there is as completel 
given as can he, ſuppoſing that parol evidence is ſuffici- 
ent, and writing not neceſſary. It that was not the ground 
of that determination, and no delivery requiſite, but that 
it is to remain with donor until his death, and only a for- 
mal delivery, it will not differ from the incenveniencies 
intended to be guarded againſt by the ſtat. of frauds ; for 
then every looſe declaration will be ſet up notwithſtanding 
ſolemn wills before executed. It is dangerous to ſupport 
parol declarations upon gifts of this kind, not accompanied 
with a viſihle act to give notice to all the world, as delivery: 
and the ſtatute has thought it better, that ſome of theſe true 
gifts ſhould fail, (as has frequently happened for want of 
the ſolemnities thereby required,) than there ſhould be a 
_ inconvenience, If a common choſe in action cannot 

delivered, how can this? which is ſtronger, as it i capa- 
ble of being aſſigned by a proper transfer, If indeed one 
goes as far as he can, the court will perhaps ſupply it; as 
in thoſe caſes on the ſtat. J. 1. in Ryalv. Rewles, but that not 
the cale here, Fly was a man of buſineſs, in attorney; yet 
wa.ts near two months without doing that which would 
effectuate it, That argument of the teſtator's having time 
to make a perfect gitt, is often uſed in Doctor Commons on 
imperfect wills, This court will never ſupport that as a 
donation, which may be a gift by will; for there mult be a 
difference between them, | 


Lird Chancellor in the outſet laid the other goods out of 
the caſe, of which there was no pretence of any delivery ; 
which would be very dangerous ; and that it was impoſſible 
to make ſuch a complex donation mortis cauſa as a general 
bequeſt of all one's perſonal eſtate, or of a reſidue without 
ſome proof of delivery; for that would be the ſame as 2 
nuncupative will; and it was a pity the ſtat. of frauds did 


not ſet aſide all theſe kinds of gifts. But what weighed 


with him was, whether the ſtock without delivery wasa 
good donation mortis cauſa: which queſtion, conſidering 
the vaſt proportion of property in ſuch funds, was of infinite- 
ly greater conſequence than the value of it : therefore he 

ould not determine it haſtily. If courtsof juſtice were 
compellable by rules of law to ſuffer ſuch gifts without any 
transfer to prevail, it could not be helped; but then the 
ſtat. of frauds relative to nuncupative wills would be ſo far 
nugatory and vain. * 


Haring 
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Having taken time to conſider, His Lordſbip now deli - 
vered his opinion. | 


There are two general queſtions. What e weight 
and ſtrength of the evidence in point of fact? Next the re- 
ſult of that evidence in point of law, or the law arifing on 


this fact? 


As to the firſt, and as to the conviction ariſing therefrom, 
there is to be ſure very ſtrong evidence on the part of the 
plaintiff of Fly's general intention of hounty, wh.ch is not 
to be diſputed : but as to evidence of the particular gifts, I 
cannot help taking notice, that the declarations relied on by 
the plaintiff to prove them are all made to perſons of ex- 
teme low degree, his porter, barber, Fc. It is obſerv- 
able alſo, that Fly was bred an attorney ; had ſome proper- 
t;, ſome real eſtate, was a man of buſineſs; and muſt be 
preſumed from his profefſion and education, to know fome- 
thing of what the law required to make a will ; and cer- 
tainly it would be more eaſy for him to have made a will in 
writing, than to have taken all theſe ſeveral ſteps to give 
away theſe parts of his eſtate. It is likewiſe obſervable, that 
the behaviour of Moſely, and his declarations after the death 
of Fly, are ſome impeachment and weakening of the plain- 
tif's evidence; for jt is extraordinary, that, if he thought 
himſelf intitled, he ſhould not inſiſt upon theſe goods being 
his own inſtead of ſaffering them to be taken away and aſ- 
ſting therein. At the ſame time, if I was to ground my 
opinion upon any objection to the evidence in point of fact, 
I ſhould not determine it, but ſend it to be tried; for this is 
25 proper a caſe to be tried as any other, It is not inſiſted 
upon by the plain'iff as a teſtamentary cauſe ; for if he was 
to inſiſt on that, it wauld overturn his demand, as he has 
no probate: but is inſiſted on as a donation mertis cauſa. 
Trover might be brought for it; for it would transfer the 
property: hut though I have ſearched for it, I do not find 
a caſe of that kind in the books, of ſuch an action at law: 
but it might be tried at law, was there a foundation for it: 
and if I was to ground my opinion upon the evidence in 
point of fat, I would direct a trial. But according to my 
oſumon there is no reaſon to give the parties that trouble; 
for next, ſuppoſing the fact well proved, the conſideration is 
the reſult in point of law. 


The relief ſought is founded upon theſe gifts being good 


Canations mortis cauſa. 


Firſt 
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Firſt as to any ſpecific parts (if they may he ſo called, 
except the annuities, They are clearly not good (as I de- 
cjared at the hearing) there being no pretence of any de- 
hvery in y ſhape whatever. They are ſo general, as 
my Minton, if they prove any thing, prove an intent to 
make a nuncupative wifl of all his perſonal eſtate (this is 
excluſive of the annuities) ſaying, Meſely, I give you all the 
plate and goods in this houle, or, if I die, all are yours: 
but nothing was delivered. It is ſaid, he had poſſeſſion by 
living in the houſe, and did not want delivery ; but he lived 
as a ſervant who had no polleſſion : ſo that if a ſervant had 
them in cuſtody, it would be a poſſeſſion for his maſter. — 
The other declarations arc not only of the goods, but of all 
money and arrears of rent, and to extend almoſt to every 
thing: conſequently there is no ground to carry it ſo far; 
and it is impoſſible to ſupport any of theſe as gifts in proſ- 
pect of death, as I have declared already. 


Next as tothe gift of this annuity. If the witneſſes de- 
ferve credit, it is ſtrong evidence of a general intent of 
bounty : but it rather turns againſt the plaintiff, for it 
thews a general intent to give the whole to Meſely, by mak- 
ing a nuncupative will or wills at different times. If that 
was to be admitted to ſupport theſe ſeveral gifts as ſo many 
donations lis cauſa, it would overturn not only the letter 
but the whole ſpirit and intent of the ſtat. of frauds. But 
notwithſtanding, ſuppoſe this gift of the annuities was juſt, 
as if it was a diſtinct and independent donation from the 
other matters inſiſted on as gifts, the queſtion is, whether 
it is ſuch a gift as the law of England allows as a donation 
mortis cauſa ® Firſt, the fact of the gift is proved only by 
one witnels : whereas the civil law, from which this doc- 
trine is taken, requires five witneſſes thereto : for Juſtini. 
an, when he allowed theſe gifts, was apprehenſive of fraud 
ariſing from them; an takes notice in that very chapter 
relied on for the plaintiff, that he had made a conſtitution 
to regulate it, that it ſhould be in the preſence of five, lim!- 
ted in point of value, &c. which ſhews, how jealous he 
was of it. Beſide the witneſs ſwears to this in very formal 
words: and though it is pretty hard to object to a wit- 
neſs as looſe and uncertain on one hand, and the contra- 
ry on the other, yet this argues either a very ſtrong memo- 
ry or a pretty ſtrong aſſurance in ſwearing. But the ex- 
preſs giſt, as he ſwears, is only of the three receipts.— 
That is the form of the gift. Taking it therefore accord- 
ing to the ſubſtance of the gift, that this amounted to 3 


declaration, that Fly by giving theſe receipts * 
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give the annuities, upon this the principal point ariſes 
whether delivery of the thing given by way of donati- 
on mortis cauſa is neceſſary; and, if neceſſary, whether 
this delivery of the receipts 18 ſuthcient delivery of the thing 
given by way of donat on mortis cauſa ? I am of opinion, 
that delivery is neceſſary to make good ſuch a gift; and 
that the delivery of theſe receipts for the conſideration- mo- 
ney of the purchaſe of them was no ſufficient delivery to 
validate this act. To clear this, it is proper to conſider the 
notion of a donation mortis canſa according to the civil and 
Riman law and the law of England. According to the ci- 
vil and Raman law there is great variety, and ſeveral paſ- 
ſages therein are pretty difficult to reconcile. Diga, Lib. 
29. Tit. 6. Law 38 requires, that both donor and donee 
ſhould he preſent at the time of the gift, gue præſens præ- 


Nature of 
a donation 
mortiscau- 
ſa. 


ſenti dat; which looks as if —_ was intended at the 


tine. It is quo there and in ſeveral editions: but in the 
Lyons edition of Gothefredur? Cerpus it is quad: which 
makes it ſenſe. Next in Dige/t, ſame Tit. Parag. 1. it 
ſp-aks of it throughout as a reſtoring of the ſame thing, if 
donor ſhould recover: as if a reſtitution was to be, Ir is 
proper to take notice, that in the Roman law there were 
three kinds of donations mertis cauſa. And in Veet on the 


Pandeti, Lib. 39. Tit. 6. Parag. 3. in his 2d Vel. Page. 


710. the diviſion is agreeable to that made of theſe dona- 
tions by Swinb, The firſt is a donation by one in no pre- 
ſent danger, hut in conſideration of mortality, if he died; 
and this is ſtrictly compared to a legacy; for the property 
was to paſs at the death, not at the time. The ſecond kind 
is, where the property paſſed at the time defeaſible in caſe 
of an eſcape from that danger in view or of recovery from 
that illneſs. The third was, where, though he was moved 
with the danger, yet not thinking it ſo immediate as to veſt 
the property immediately in the perſon, but put it in poſ- 
ſeſſion of the perſon as an inchoate gilt to take effect, in 
caſe he ſhould die. Vinius's Comment on this place of Juſ- 
ian is more particular; puts the remedy by action, donor 


might have, in caſe he repented or revoked. That is on 


the laſt kind of donation mertis cauſa; where he did not 
part with the property immediately, he ſhould have a real 
action: but where he actually parted with the property, but 
the gift was to be defeated by his revocation, or recovery, 
or eſcape trom that danger he was in, conditionem babeat, 
(which is a perſonal action) to make the irritancy, or to 
recover damages for the thing : ſo that it differed not but 
in the niture of the action. And in Calvin's Lexicon, c. 
that is the diſlinction. Sruinb. on the text I have quoted, 

implies 
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implies there ſhould be a delivery; ſaying, that legaciesdif. 
fer from ſuch donations ; for that legacies are not deliver. 
ed by the teſtator ; but to be paid or delivered by the admi- 
niſtcator ; putting the diſtinction upon the one being de- 
livered in life, the other after death. But notwithſtanding 
this, ſeveral books in the. civil law import the contrary : 
particularly Vinius in his Comment. Lib. 2. Tit. J. Sc. 1. 
Numero 2. Cobaruvius, 1 Vol. Rub. 3. and Voet on the 
Pandet?, fame Chapter, Num. 3. and Num. 6. which paſ- 
ſages ſhew the different expreſſion and opinions, ſome im- 
porting a delivery, others not. I have mentioned them to 
come at that which ſeems the diſtinction reconciling them 
all, according to what is laid down by Veet, Numb. 6. that 
they did not require an abſolute delivery of poſſeſſion to the 
firſt or third kind of gift, I have mentioned: but in the 
other caſe, where the property was to paſs immediately, it 
was required: which is the meaning of the expreſſion in 
Voel, in mortis cauſa donatione Dominium non tranſit fine tra- 
ditione, and of that other expreſſion in Yoet. With this 
diſtinction theſe paſſages in the civil law are properly re- 
conciled. Though [ know theſe donations mertis cauſa, 
could never come direQly in queſtion in the eccleſiaſtical 
court, they might collaterally ; and on theſe two heads [ 
inquired whether there have been any caſes there upon this; 
viz. in ſuits againſt an adminiſtrator on account of aſſets 
by the next of kin, where the adminiſtrator had infiſted he 
had, he could not adminiſter ſuch a part, becauſe it was 
given mortis cauſa; or if there is a will, in which there 
are ſpecific legacies, and one of thoſe legacies he had given 
in his lite by way of donation mortis cauſa, there it might 
come in queſtion in the eccleſiaſtical court : but I cannot 
find it has. The neareſt caſe to it is Onſley v. Carrol, 
June, 1722, in the Prerogative Court before Dr. Betteſ- 
<vorth, There was left a writing in preſence of three wit- 
neſſes, not in the form of a will, but a deed 3 wiz. © I have 
given and granted, and give and grant, to my five fif- 
«© ters and children of the ſixth, their heirs, executors, 

« adminiſtrators, in caſe they ſurvive me, all my go 
« and chattels, and real and perſonal eſtate, and all which 
«© | may claim in right of my own, whether alive or 
« dead.” The diſpute was by a perſon claiming as his 
wife, and who had been ſo, but divorced z who inlitted, 
this was no will, but deed of gift mortis cauſa (and a gilt 
mertis cauſa may be made in writing as well as otherwile, 
and ſo it might by the Roman and civil law) but the eccleli- 
aſtical judge was of an opinion this was teſtamentary ; pro”- 


ed it as ſuch as a teſtamentary act, and probate was * 
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from which there was no appeal; but a caſe was there 
cited of Shargold v. Shargo/d, upon deed of gift by Dr. Pope 
not to take place until his death, and ſixpence delivered by 
way of ſymbol to put grantee in poſſeſſion; that was pronoun- 
ced for as a will, not as a donation mortis cauſa ; which I 
mention to ſhew how far the eccleſiaſtical court has conſi- 
dered theſe things as teſtamentary. Having conſidered 
theſe donations, the different ſpecies, and how far delivery 
is neceſſary by the Roman and Civil law, I will conſider it 
according to the law of England. They are undoubtedly 
taken from the civil law; but not to be allowed of here 
farther than the civil law on that head has been received and 
allowed, Taking the law of England to conſiſt (as Hab. 
ſays) of rules of law and equity, it might have come in 
cueftion in caſes of action of Trover and Detinue : but | have 
rever found any action on that head, Conſider it there- 
fore as in this court; the civil law not binding here but as 
far as received and allowed; which muſt be from adjudged 
caſes and authorities, proving that the civil law has been 
received in England in reſpe& of ſuch donations only ſo far 
as attended with delivery, or what the civil law calls tradi- 
tio; for which Swinb, who being an Engliſh writer on the 
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civil law, what he lays down is ſome evidence of what has 


been received here, Part 1. Sec. 7. but in other places, 
Sec. 6. in Tit, Definition of Legacy, he is ſtill more expreſs. 
In both places, in one directly, in the other collaterally, he 
lays down, that delivery is neceſſary. Next conſider it on 
the reſolutions of this court : the ſame thing reſults from 
them. There are not many caſes on this head; and they 
are ſomewhat looſe. The firſt is Drury v. Smith, 1 Will. 
494. where Lord Cowper founded himſelf on this and the 
poſſeſſion tranſmitted and changed: next Lawſon v. Lawſon, 
1 Wil. 44m. All that I can collect from thence is, that the 
purſe was held good, becauſe delivered to the wife herſclt. 
As to the other legacy of 100l. bill, I cannot ſay on what 
t depended. It is a kind of compound gift; ſo many co}- 
lateral circumſtances are taken into it, that nothing can be 
inferred from it: but, but being a draught on his goldſmith, 
that draught was delivered: ſo that it does not contradict 
what I lay down; and there was delivery, ſo far asit was ca- 
pable. f In Jones v. Selby, Chan. Pre. 300. the reſult is, that 
the opinion of the Maſter of the Rolls was founded plainly 
on this of the delivery of poſſeſſion ; holding that the gift 
the tally, as contained in the hair-trunk, was a good do- 
ration 
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nation mortis cauſa; and that Lord Cowper avoided deter- 
mining that on the foundation of the ſubſequent point of 2 
ſatisfaction or ademption, on which he graunded his de- 
termination. In all the inſtances it is abſolutely neceſſary to 
be the perſon's after the party's death: though in ſome 
caſes it veſts the property, in otlicts not. But to explain 
more fully Lord Cowper's opinion there, I will refer you 
back to Drury v. Smith, and to Hedges v. Hedges, Chane. 
Pre. 269. which turned on another point: but there Lord 
Cowper laid down a neceſſity of delivery very ſtrongly, where 
he ſays, teſtator gives with his own hands. * In Bah v. 
Snelgræve, determined by me 11 March, 19144, was urged; 
where a bond was given in proſpect of death: the manner 
of gift was admitted; the bond was delivered; and I held 
it a good donation mortis cauſa, It was argued, that there 
was no want of actual delivery there or poſſeſſion, the bond 
being but a cee in afion; and therefore there was no deli- 
very but of the paper. If I went too far in that caſe, it is 
not a reaſon I ſhould go farther: and I chuſe to ſtop there. 
But I am of opinion that decree was right, and differs from 
this cafe; for though it is true, that a bond, which is ſpe- 
cialty, is a choſe in action, and its principal value conſiſts in 
the thing in action, yet ſome property is conveyed by the 
delivery; for the property is veſted; and to this degree that 
the law-books ſay, the perſon to whom this ſpecialty is 
given, may cancel, burn, and deſtroy it; the conſequence 
of which is, that it puts it in his power to deſtroy the obli- 
gee's power of bringing an aQion, + becauſe no one can 
bring an action on a bond without a profert in Cur. Another 
thing made it amount to a delivery, that the law allows it 
a locality; and therefore a bond is bona notabi/ia ſo as to te- 
quire a prerogative adminiſtration, where a bond is in one 
dioceſe, and goods in another, Not that this is concluſive: 
this reaſoning I have gone upon, is agreeable to Fenk. Cent. 
109, caſe g. relating to delivery to effectuate gifts. How 
Jenkins applied that rule of law he mentions there, I know 
not; but rather apprehend he applied it to a donation mori! 
eauſa : for if to a donation inter viver, I doubt he went too 
far. Another caſe is Miller v. Miller, 3 Will. 456; which 
is a very ſtrong caſe, ſo far as that opinion goes, to require 
delivery; which caſe, I believe, was hinted at as in 

tent with my decree : but there is a great difference bet woen 
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dehvery of a bond (which is a ſpecialty, is itſelf the founda- 
tion of the action, and deſtruction of which deſtroys the 


demand) and the delivery of a note payable to bearer, which 


i5 only evidence of the contract, Therefore from the au- 


thority of Swinb, and all theſe caſes the conſequence is, 


that by the civil law, as received and allowed in England, 


and conſequently by the law of England, tradition or deli- 
very is neceſſiry to make a good donation mortis cauſa : 
which brings it to the queſtion, whether delivery of the 
three receipts was a ſufficient delivery of the thing given to 
effectuate the gift. I am of opinion it was not, It is at- 
gued, that though ſome delivery is neceſſary, yet delivery 
of the thing is not neceſſary, but delivery of any thing by 
way of ſymbol is ſufficient : but I cannot agree to that; 
nor do | find any authority for that in the civil law, which 
required delivery to ſome gifts, or in the law of England, 
which required delivery throughout. Where the civil law 
requires it, they require actual tradition, delivery over of the 
thing. So in all the caſes in this court delivery of the thing 
given is relied on, and not in name of the thing; as in the 
delivery of ſixpence in Shargo/d v. Shargold: it it was al- 
lowed any effect, that would have been a gift mortis cauſe, 
not as a will, but that was allowed as teſtamentary, proved 
as a will, and ſtood, The only caſe wherein fuch a ſymbel 
ſeems to be held good is Fonzs v. Selby: but Jam of opinion 
that amounted to the ſame thing as delivery of poſſeſſion of 
the tally, provided it was in the trunk at the time. There- 
tore it was rightly compared to the caſes upon 21 F. 1. as 
al v. Rowles and others. It never was imagined on that 
ſtatute, that delivery of a mere ſymbol in name of the thing 
would be ſuſficient to take it out ot that ſtatute: yet not- 


withſtanding, delivery of the key of bulky goods, where 


wines, Sc. are, has been allowed as delivery of the poſſeſ- 
ſion, becauſe it is the way of coming at the poſſeſſion, or 
tu make uſe of the thing: and therefore the key is not a 
'vmbol, which would not do. If ſo, then delivery of theſe 
iecerpts amounts to ſo much waſte paper; for if one pur- 
chaſes ſtock cr annuities, what avail are they after accep- 
tance of the ſtock ? It is true, they are of ſome avail as to 
the identity of the perſon coming to receive: but after that 
5 over, they are nothing but waſte paper, and are ſeldom 
taken care of afterwards. Suppoſe Hy, inſtead of delivering 
over theſe receipts to M-/ely, had delivered over the broket's 
"vie, whom he had employed, that had not been a good 

delivery 
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delivery of the poſſeſſion. There is no colour for it; it 


is no evidence of the thing, or part of the title to it; be. 
ſuppoſe it had been in a mortgage in queſtion, and x 
ſeparate receipt had been taken tor the mortgage-money, 
not on the back of the deed, {which was a very common 
way formerly, and is frequently ſeen in the evidence of an- 
cient titles) and mortgagee had delivered over this ſeparate 
receipt for the confideration-money, that would not have 
been a good delivery of the poſſeſſion, nor given the mon- 
gage mortis cauſa by force of that act. Nor does it appear 
to me by proof, that poſſeſſion of theſe three receipts con- 
tinued with Moſely from the time they were given, in Fc. 
to the time of Fly's death; for there is a witneſs who ſpeaks, 
that in ſome ſhort time before his death F'y ſhewed him theſe 
receipts, and ſaid, he intended them for his uncle Mech. 
Therefore I am of opinion it would be moſt dangerous to 
allow this donation mortis cauſa from parol proof of delivery 
of ſuch receipts, which are not tegarded or taken care of 
after acceptance; and if theſe annuities are called hoſes in 
ation, there is leſs reaſon to allow of it in this caſe than in 
any other choſe in action; becauſe ſtocks and annuities are 
capable of a transfer of the legal property by act of parliament, 
which might be done eaſily; and if the inteſtate had ſuch 
an averſion to make a will as ſuppoſed, he might have 
transferred to Moſely : conſequently this is merely legator), 
and amounts to a nuncupative will, and contrary to the 
ſtat. of frauds, and would introduce a greater breach on 
that law than was ever yet made; for if you take away the 
neceſſity of delivery of the thing given, it remains merely 
nuncupative. To this purpoſe conſider the clauſes in the 
ſtat. of frauds relating to this; which ſeem to me to be af- 
plied direAly to prevent a miſchief of this ſort. [he 
clauſes are in ſec, 19, 20, 21, 22. which have very anx!- 
ous proviſions againſt diſpoſitions of this kind, requirins 
three witneſſes, ſolemn declaration of teſtator, fixing the 
place of making, and to be reduced into writing in fix days 
after making. Theſe are in caſes where no will was made. 
Next comes another requiſite, where a will has been made. 
If what the plaintiff inſiſts on is right in point of law, that 
this gift of the annuities by delivery of the receipts us 
good, yet, though F/y had made a will before, it had been 
equally good notwithſtanding that will, becauſe this relates 
to revocation of a will in writing by any thing amour ; 


in the Time of Lord Chancellor HARD WIcEkE. 


to a teſtamentary act. It would be good againſt the will, 
as appears from the caſes, Would not that be quite con- 
trary to the plain proviſion of this clauſe, taking away deli- 
very of the thing ? Here is then a revocation of a will by 
words only; viz. © this is yours when I die,” All theſe 
clanſes therefore will be overturned, if ſuch evidence is ad- 
mitted. But it is ſaid, if this is not allowed, it will be im- 
poſſible to make a donation mortis cauſa of ſtock or annui- 
ties, becauſe in their nature they are not capable of actual 
delivery. I am of opinion, it cannot without a transfer, or 
ſomething amounting to that : and there is no harm in it, 
conſidering how much of the perſonal eſtate of this king- 
dom, vaſtly the greateſt proportion of it, ſubſiſts now in 
ſtock and funds: and all the anxious proviſions of the ſtat. 
of frauds will ſignify nothing, if donation of ſtock, attended 
only by delivery of the paper is allowed, It might be ſup- 
ported to the extent of any given value, and would leave 
theſe things under the greateſt degree of uncertainty z and 
amount to a repeal of that uſeful law as to all this part of 
the property of the ſubjects of this kingdom. Therefore 
notwithſtanding the ſtrong evidence of the intent, this gilt 
of annuities is not ſufficiently made within the rules of the 
authorities; and I am of opinion not to carry it further. 
It any doubt remains in any one's mind, I will add (what 
| very ſeldom do, though it has been done by my predeceſ- 
ſors) that I ſhould be very glad to have this point ſettled by 
the ſupreme authority; for it highly ought to be ſettled, if 


=_ is a doubt, conſidering ſo large a property of this 
ind, 


The bill ought to be diſmiſſed therefore without coſts as 
to the demand of theſe annuities, or any other part of the 
inteſtate's eſtate by way of donation mortis cauſa, 


But as there was a plain intent of bounty and kindneſs to 
this old man, who lived with him as a ſervant, and it ſeems, 
11 expectation of what ſhould be given at his death, there- 
tore on the other part of the bill an enquiry ſhould be, what 
\Lje!y deſerved over and above his maintenance for ſervices 
pertormed during life of Fy. The account ſhould be 


taken from a reaſonable time, if the plaintiff thinks fit to 
Fay if, 
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Cale 146. Mitford verſus Featherſtonhaugh, 7uly 21, 1752, 


Mortgage. [,okd CHANCELLOR. 
Where di- 7 4 . 0 0 
5 HERE there is uſury, extortion, and oppreſſion, 


rake e as in making a mortgage and accumulating intereſt, 
lt-ongly tne court often dire ꝗs in the decree to take every thing moſt 
againſt a ſtrongly againſt ſuch a perſon; and rightly. 


pe fon in 
decroe. h 
Caſe 147. Buden verſus Dore, July 22, 1752. 
HE bill ſet out a title, and that certain-old terms 
Defendant were ſtanding out. Defendant did not plead thereto, 


_ but ſet up a title inconſiſtent with the plaintiff's, though 
cover his be might have pleaded it. Exception to the anſwer for not 


title deeds, ſetting out what deeds and writings defendant had relating 
to defendant's title. "The Maiter allowed the exception. 


Lord Chancellor allowed the exception to the report; for 
that you cannot come by a fiſhing bill in this court, and 
pray a diſcovery of the deeds and writings of defendant's 
title. It indeed there was any charge in the bill, general 
or ſpecial, that deſendant had in his power deeds and writ- 
ings of plaintiff's title, an anſwer muſt be given thereto. 


Caſe 148. The Biſhop of Wincheſter ver/us Bernard Four- 
nicer, /uly 23, 1752. 


1 At the Rolli. 


HE bill was on the foundation of a large demand 
Pri miffory being ſet up againit the plaintiff upon a common 
2 _ negotiable promiſſory note for 8,800/. which the plaintiff 
383 laid, he was a ſtranger to, knew not under what pretence 
depoſi.ed demanded, and therefore came here to have a diſcovery 
wich the from defendant, for what conſideration and how obtained, 
Peziter and u hoſe writing it was. 
ENDO. 
nr en The note being produced app:ared to be written on 3 
& not; nd ſmall ſcrap of paper in-theſe words: 1 fromiſe to pay i? 
if not led Mr. Bernard Fournier, Min. or bis order, three months fri" 
(440) Date beroef the ſum of Eight Thouſand Eight Hundred 
4 on in a Pound for value received, as witneſs my band. Septem- 
WW reaſonable ber He 4th, 1740. | 
13 B. WINCHESTER 


delivered 


1:2, The 
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The defendant admitted the hand-writing to be all his, 
except the name at the bottom; and that the plaintiff ad- 
mitted to be his. 


The conſiderations given for it, as ſet up by the anſwer, 
were in this manner : that the defendant was a curate in 
%-rſcyin 1740, and courted the fiſter of Mr. Payne the Dean; 
who heing averſe tothe match, and to prevail on him to de- 
ſiſt, after promiſes of preferment gave him a promiſſory note 
for 1000/. or to procure him ſome eccleſiaſtical preferment 
in Jerſey 3 upon which defendant deſiſted, and married 
another woman. That after this there happened ſome 
diturhances in the church, of which he was Curatez on 
which he inſtituted a ſuit before the dean, who determined 
it againſt him; and that he appealed to the plaintiff, who, 
from the great intimacy and friendſhip between him and 
the Dcan, being averſe to hear the appeal, propoſed to de- 
{ndant to withdraw it, and ſomething would be done for 
nim; and afterward that the plaintiff ſigned this note, 
written by defendant by directions of the plaintiff, as a re- 
compence to him. 


This anſwer was in almoſt every inſtance contradicted 
by plaintiff's witneſſes. 


| The evidence of the Dean as to the note, ſaid to be 
given by him, was objected to; as ſetting up a forgery in 


Evidence. 


the defendant, and the party himſelf ſnould not be admitted 


to prove a forgery in avoidance of his own note, as he can- 


not he admitted in indictments for forgery at fuit of the 
crown. 


Fr Plaintiff. Allowing that rule in proving a forgery in 
ndi&ments, this is not read to prove the forgery, but to 
talhfy the anſwer, which ſaid, the not proſecuting the Dean 
on that note was the conſideration of the preſent note; the 
validity of that note being not now to be tried at all. 


His Honour for theſe reaſons allowed it to be read; 


only regarding the ſubſtance of the dei ofitioa, not any thing 
therein as to forgery. | 


One of the plaintiff 's witneſſes (it is ſaid) being counſel 
concerned in the affair, ought not to have ſubmitted to be 
examined, as no counſel, attorney, or ſolicitor ſhould betray 


the lecrets of their clients, and might demur to the in- 
terrogatories, 


L1z 8 
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Sir John Strange. 


. It is a very right rule; but as he himſelf has not objedted 
to it, the court has nothing to do with it. It never was deter- 
mined, that the court refuſed his evidence, but the contra- 
ry has been determined, that the court is bound to accept it. 


Fer Plaintiff. This note ought to be Immediately delivered 
up without further inquiry. 2 Fr. 123. In the caſe of 
Fohbn Ward of Hackney the Lzrds directed the Attorney 
General to proſecute for the forgery. In Succemb v. Fitzge- 
rald, June 15, 1743, the repreſentatives of Mr. Merrit 
who died inteſtate, ſoon aſter he came of age, and had 

en preyed upon by ſeveral) brought a bill to have ſecurities 
delivered up to be cancelled, and among others a bond ſaid 
to be executed by him in Flanders.” It appearing plainly 
from the bond, it could not be of the date it imported, it 
was ordered without further enquiry to be depoſited 
with the Regiſter. So by Sir Joſeph Jekyll as to a convey- 
ance in Maſters v. Brambill, 16 July 1735. In Bakery. 
Leman, 5 July 1742, the bill was to have the conſidera- 
tion of a promiſſory note ſet forth: It appeared to be 
given in conſideration of a hill of exchange : which was 
a falſe one. The late Maſter of the Rolls enjoined pro- 
ceedings, and ordered the bill of exchange to the Regiſter 
ſubje& to further order. One Jones a ſchoolmaſter in Kent, 

rovided and did every thing for a ſcholar, intitled to a 
{mall real eſtate, the income of which was not ſufficient to 


maintain him; and defired the ſcholar, when ſick and like- 
ly to die, to make him amends, and took an abſolute con- 
reyance of this eſtate: on a bill by the heir to inquire 
whether the conſideration was really paid, Lord Tal: 
ordered the deed to be ſet aſide as an abſolute conveyance, 
and to ſtand as ſecurity for what was juſtly due. There 
are ſeveral caſes of that kind. Plaintiff has no means ol 
proceeding at law. Defendant may, when he will, and is 
to take the firſt ſtep. The ſtat. of limitations only takes 
away the legal operations; ſo that if the plaintiff makes 2 
proviſion for payment of debts, it may be ſet up at any fe 
ture time againſt his executors, when a proper defence 
cannot be made. Several obſcrvations occur on face of 
the note: it ſeems the ſuperſeription of a frank eraſed; 
which ingenuity the defendant, who is a Frenchman, has 
brought from the ſeminaries where he was educated? 4 
a ſtrong argument ariſcs from one in mean circumſtances 
letting a legal bar run, when the perſon againſt whom was 
ol ability to pay. 
fu 


in che Time of Lord Chancellor HAR Dw Ickx. 


Fir D-fendant. Though this imports a common negoti- 
able note, defendant did not conſider it as ſuch, but as an 
obligation on plaintiff to give him a living. The bill is guia 
timet, and that defendant has forged a note on a fictitious 
confideration. It can be ordered to be delivered only on 
this, that defendant is guilty of forgery : and the decree 
mult be, that it be cancelled, and, according to ſome old 
books, damned. That will never be done without firſt a 
proper examination, if there is but a bare poſſibility of its 
being juſt. None of the caſes cited are on forgery: all on 


fraud and particular circumftances, on which this court 


has the only juriſdiction: for there are two ſpecies of 
fraud: that on the 13 and 27 Elix. is more proper to be 
determined at law than here; but complicated fraud in the 
ſenſe of impoſition is the proper buſineſs of equity, and not 
to be tried at law. It was attempted to be tried in Holt v. 
Teril 1727, upon an iſſue, whether the party executing a 
deed well underſtood it or not. Lord Raymond thought it 
an extraordinary iſſue to be ſent out of a Court of Equity. 
It there are two reaſons for ſetting aſide an inſtrument, one 
the complicated queſtion, fraud or not, the other whether 
it was the act of the party or not, the court will firſt inquire 
into this. In a late cal of Bridge v. Eddows, Mrs. Ed- 
d;ws brought an action on a bond; the bill was to ſet it 
aſide as forged and without conſideration, and to be deli- 
vered up: it was proved plainly, that the party faid to exe- 
cute, was at another place at the time fixed on for executi- 
on. Lzrd Chancellor ſaid, he could not try it, it was a fact 
of torgery he could not enter into, and that mult he tried: 
hut it never was, the iſſue being taken pro confeſſo ; which 
ſnews, that though there is a great charge af improbability, 
tice court will not do it without a trial, | 


Sir Jebn Strange. 


The bill is indiſputably proper to be entertained and 


proceeded on in this court. The defendant has anſwered 
it as ſuch, and entered into proof of it. As to the light 
in which the court is to ſee this tranſaQion, .if in a fair 
light, the bill muſt be diſmiſſed : if doubtful, ſo that in- 
quiry is neceſſary, the court ought in ſome ſhape or other 
to lend it to an inquiry: otherwiſe not. But the light it 
appears in, is the moſt iniquitous, even in the manner in- 
lifted on by defendant, I ever ſaw before a court of juſtice. 
The defendant, being called on to this diſcovery, puts it 
bis anſwer, not upon its being a voluntary note (which 
would have been a very different caſe) but that it was on a 


proper 


(448) 
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proper conſideration, and as ſuch is not reſie vable againſt 
in a court of equity: but the conſideration he ſet; 
up, and the original foundation which he lays of the 
tranſaction with the Dean, are not proved by him, 
but on the other hand are falſified every one of them. 
But ſuppoſing it taken, as argued, to be only a fort 
of hank on the plaintiff to oblige him to get the de— 
fendant a living, a Court of Equity would not ſuffer ſuch 
a note thus obtained, even by the account defendant gives, 
to ſtand out againſt the plaintiff. hen the detendant 
avows he does not or ought not to expect any money by it, 
but to obtain a benefice merely by having ſuch a note 
hanging over plaintiff's head. In that light therefore it 
is proper to conſider it as an impoſition, and not to receive 
countenance in a Court of Equity. It is admitted, there 
are great improbabilities againſt this note: all that is in- 
ſiſted on is a bare poſſibility. But great ſuſpicion ariſes 
from the face of it. — every word ot it to be the 
hand writing of the plaintiff, and ſo found by a jury, if 
after ſuch a verdict I ſee fraud apparent and an iniquitous 
tranſaction, why ſhould I ſay, the plaintiff ſhould pot 
have that relict in a Court of Equity, merely becauſe the 
impoſition and fraud may be attended with a worſe crime, 
than the traud and impoſit on itſelt? I do not ground my- 
ſelt on ſetting it aſide, becauſe it appears forged ; but on 
this, that whether forged or not, it is not fit toſtand in a 
Court of Equity: which, if it was found, the plaintiff 
had wrcte with a view only to get the defendant a living, 


the court would not let ſtand upon ſuch a confideration, 


or eſtabliſh ſuch a demand if a bill was brought tor it. 
The caſes cited to be ſure differ materially from this ; be- 
ing where the initrument itſelf is admitted in a court of 


law, and relief is fought againſt it upon circumſtances: 


here the note itſelf is not admitted. I am not quite wat— 
ranted by precedents to order it to be delivered up: but am 
well warranted to order it to be left in the hands of the 
officer, ſubject to the order of the court, and declare, 
that the plaintiff is intitled to be relieved againſt this note 
as a gr'is fraud and contrivance of the defendant, an 
that nothing is due upon it. My reafon for leaving it in 
the Regiſter's hands 1s, that though I do not require any 
trial to inform my conſcience, yet I will not deprive him 
of liberty to bring his action, if he thinks fit. It he 
does not aſſent in a reaſonable time, then to be deliver- 
ed up. 


The defendant muſt pay coſts, 


in the Time of Lord Chancellor Ha R >wickr. 


In Jau Ward v. Duke of Buckingham, Ward in- 
fiitcd on an allowance of 7c ton of allum. The 
court decreed him not intitlæd thereto : but ohliged 
him to leave on the land the quantity required by 
his leaſe :* He appealed ; and to intitic him to 
that allowance produced an exhihit ; which the 
Lords laid hold of, and directed him to be proje - 
cuted: but there was no decree of Chancery upon 
that. 


= 
Senhouſe ver/us Earl, July 23, 1752. 


P LEA to a bill for redemption. 


Lord Chancellor ſaid, he remembered a cafe of this ſort, 
Tones v. Kenrick ; * where to a bill tor redemption there 
was a plea of decree for fore-clofure in the common form, 
with averment of non-payment of the money, Sc. but 
no final order for fo e- cloſure: and it was an old decree : 
but notwithſtanding that, Lord Ring allowed it. From 
which, he knew, there was an appeal; and (though it 
was ſaid at the bar to be compromiſed) he took it to be 
reverſed ; for it was appreheaded to be Wrong; as not- 
withſtanding ſuch plea and length of time may be a good 
defence, yet as a he it could not ſtand for want of a final 
order. 


Iond CHANCELLOR, 


It is a conſtant, invariable rule, that any mortzagee 
may protect himſelf from diſcovery of his title-deed, if he 
denies notice. As to a jointreſs it is otherwiſe : where 
the plaintiff claims as heir at law to the perſon, who made 
the jo.nture, and ny appearance of any ſettlement, the 
court will upon plaintiff's + offer to confirm the jointure 
obige a production of the deed. Þ But as to a mortgagee, 
it the plaintiff. brings his bill to redeem ever fo ſtrongly, 
he is not intitled to ſee mortgagee's title deeds 3 becauſe a 
third perſon may find out a flaw in them. The fame ap- 
pears on motion, where a fale is to be to raiſe the mort- 


— Poſt, $77. 2 Ark. 603. 

 Wirhout ſuch offer, the ſettlement is a good plea in bar, but it 
mvit he {-t forth with ſufficient certainty, 1 Atk. 52. 

I Aflign=e of mortgagee, from perſons not having notice of mort. 
£229: - being only tenant for life, not bound to diſcover whe'her he 
hinſelf hid novice, as he had a right to avail himſelf of mortgagee's 
waut of notice. 2 Brown, 66. 
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— 2 gage- money; which ſhews how cautious the court is 23 
yo: 4 4 to that. It is a firſt principle, and not to be argued; i: 
deed to depends therefore on the denial of notice. The rule of the 
heir con- court is, “ that where the plaintiff charges not only notice 
fir ming her in general, but alſo ſpecial fadts and circumſtances, they 


_ T acts 
— muſt be denicd as well as notice in general. 


Caſe 1 50. Chetwynd verſus Lindon, July 23, 1752. 


Demurrer EMURRER to ſuch part of the bill, as ſought 
to gran to compel defendant to diſcover a conſpiracy or at- 
— tempt in the defendant in ſetting up a child, ſhe pretended 
etting up to have by a perſon who kept, and was deſirous to have a 
a baſtard ; child by her. The demurrer was, as it might tend to ſub- 
over ruled. ject detendant to puaiſhment or fine, or the penal laws of 


this kingdom. 


(45 1 Lerd Chancellor deſired to be read out of the bill, what 
charges there were of that kind as to ſubject deſendant to 

ſuch penal laws. She may demur to the diſcovery of any 

thing which may prove cohabitation. 4 The queſtion is, 

whether it is ſo charged, as, if confeſſed in the anſwer, 

would be a ground for a criminal proſecution in a couit of 

law; for it is not every conſpiracy will be a ground for 2 

criminal proſecution. It that was the caſe, almoſt all the 

cauſes in this court would come within that deſcription. 

The boundaties are often very nice, where a matter is 

near indictable and a fraud in this court. This ſetting up 

a baſtard child is a private fraud, does not impede the 

courſe of deſcent in law fo as to defeat the heir at law; for 

if ſo, perhaps it might be a conſpiracy indictable: but this 

is to the diſheriſon of no one: and by this means ſeveral 

Particulars frauds in this court mizht be covered by demurrer. Nor 
—— is it diſtinguiſhed ꝓ what the particulars are which are 
be diftin- demurred to; ſo that the court muſt look over the whole 
guiſhed. bill in order to ſee. It is like the caſe of a plea, which 
* begins with, as to ſo much of the plea as is not after an- 
ſwered to, the party pleads ; which has been often over- 
ruled ; for it cannot be known what would be pleaded to, 


and what anſwered. 


U 3 Atk. Bis, | 
Ante, 287. Mother forced to diſcover where her child was horn, 


though it tended to ſhew the child an alien, but it was not a dilco- 
very of an illegal act, and any act that affected her character, 
Pott. 494. | 

* 1 Vol. 248. 


Anonymous, 


in the Time of Lord Chancellor HaRDWICKE. 


Anonymous, July 24, 1752+ 


N motion relative to a proceeding in Eccleſiaſtical 

Court for a church-rate, Lord Chancelicr would not 
receive it. lt was turning every thing into Engliſb bill in 
this court : Eccleſiaſtical Court had juriſdiction of it. 
If there was any thing like preſcription to diſcharge there- 
from, that mult be pleaded, and denied; which is the 
common caſe of a adus, for which there may be a ſuit 
in the Keclefiafſtical Court, or for a cuſtomary payment, 
as well as for tithes. If the medus is admitted, they may 
go on in the Eccleſiaſtical Court ; if denied indeed, there 
mult be a prohibition. Next as to the diſcovery ſought, 
the coming into this court in aid to the Eccleſiaſtical Juriſ- 
dition & is always denied here. The plaintiff cannot, be- 
caule this court will not be ancillary to that: nor does the 
detendant there want it, becauſe he may exhibit articles in 
that court, and have an anſwer on oath, which is the con- 
ſtant method there. 


Anonymous, Fuly 24, 1752. 


N motion Lord Chancellor ſaid, that before the mak- 

ing the act of parliament as to the fol.citors bills, 
the rule was, that in a court of common law, if applica- 
tion was made to tax an attorney's bill, it was not done 
without bringing the whole demand and money into court, 
and then to have it taxed. This was thought a great hard- 
ſhip on clients at the time of making this act; becaule an 
attorney might make a very unreaſonable bill, and put a 
burden on his client to raiſe it; the act of parliament 
therefore varicd the rule both of courts of common law 
and equity; ſo that the client ſubmitting to pay what 
lhou'd become due, the bill ſhould be taxed, and that 
without h inging the money into court. Then the client 
cannot afterward come, and ſay, he had an antecedent 
demand before, and defire to have that deducted out of 
what was taxed due to the ſolicitor for his bill. The court 
is to he ſure to ſce, that ſolicitors do their clients — 
yet the giving way to this would repeal the act of parlia- 
ment, and put ſolicitors in ſuch a condition, they might 
never come at their demands, if the court was to ſay, 
de would open the judgment (for it is a judgment of 
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the court upon the client's own ſubmiſſion to pay what 
ſhould be due) to let in this, and have the account taken. 
The party therefore has precluded himſelf; for he had 
two methods; he might apply to tax the bill, and then 
muſt ſubmit to pay; or, if there were accounts between 
them, might have brought a bill for that account, and al- 
ledged, he was indebted to the ſolicitor, or that the ſolicitor 
pretended, he was, for bill of fees and diſburſements, and 
prayed to have that account taken : but he has waved 
that, knowing it to be ſo. And in general, accounts can- 
not be taken on taxation of a bill. The court could not 
now ſtop the payment of it to have the account taken; that 
would make theſe things ſo uncertain, there would be 
no end of them : nor would it make a precedent of that 


kind, 


Griflith verſus Hood, July 24, 1752. 


Lord CHAancELLOR. 


HERE there is any thing for ſeparate uſe of a 

wife, a bill ought to be brought by her * Prochein 
Amy for her : otherwiſe it is her huſband's bill. However 
there have been caſes of ſuch a bill by the huſband and 
wife, and the court has taken care of the wife, and ordered 
payment to ſome perſon for her. 


Morris verſus Leſſees of Lord Berkeley, July 25, 
1752. | 


M OTION to continue injunction to ſtay building. 7 


Logd CHANCELLOR. 


Whoever comes into this court on ſuch a right, mult 
found it either on defendant's building ſo as to ſtop ancient 
lights, for which he has a preſcription, (notwithſtanding 
that he muſt lay a particular preſcription) or elſe on ſome 
agreement, either proved or reaſonable preſumption thereof. 
An inſufficient anſwer is not a ground to continue an in- 
junction: it muſt be excepted to, and then if reported in- 
ſuſſicient, application may be to revive, - 


* The Prochein Amy is named in the bill, in the ſame manner as 


in caſe of an infant, but Tach bills cannot be filed without Femes 
- conſent, as may be done in caſe of an infant, Prec. Chan. 376. 


Vol. 543. 
+ 1 Vol. 543 Attorney 


in the Time of Lord Chancellor HARD wIckx. 


Attorney General, at the Relation of Gray's- 
Inn Society, Verſus Doughty, July the 24th, 
1752. 


OTION before anſwer to ſtop proceeding in cer- 
M tain buildings, which would intercept the proſpect 
from Gray's Inn gardens. 


The interpoſition of the court was deſired not on foun- 
dation of a nuiſance, but on a long enjoyment of the right 
to this proſpect by this ſociety 3 which right has been ad- 
mitted formerly by parties concerned to diſpute it, and by 
a court of equity; viz. in 1686, when ſeveral orders on 
pctition were made by Lord Fefferies to reſtrain the build- 
ing ſo as to intercept this proſpect; and the manner of de- 
fence thereto ſhews, this right of the ſociety was not diſ- 
puted, it only going upon this, that the court was impoſed 
on by the plan ſhewn. That rights of this kind have been 
taken notice of, appears from the act of parliament made 
tor adorning Lincoln's Inn, where the parties acquieſced un- 
dor ſuch a right, 


Lord CHANCELLOR. 


Before I determine this, there is a previous queſtion, 
whether I can do it this way. It is true, that by the 
courle of the court in a plain caſe of waſte upon a certi- 
ficate and affidavit of it, there may bean injunction before 
anſwer. So there may in a plain caſe of nuiſance, as for 
ſtopping up lights, upon affidavit, certificate and notice; 
becauſe the court will not ſuffer it to go on to prejudice the 
party in the mean time, but will ſtop it beforchand : but 
now you come ina very ſpecial and particular caſe on a par- 
ticular right to a proſpect. I know no general rule of com- 
mon law, which warrants that, or ſays, that building ſo as 
to ſtop another's proſpect is a nuiſance. Was that tt e caſe, 
there could be no great towns; and I muſt grant injunc- 
tions to all the new buildings in this town: it depends 
therefore on a particular right; and then the party muſt 
firſt have an opportunity to anſwer it. Asto the orders 
made by Lord Fefferies (who was too apt to do things in 
an extraordinary manner, fortiter in modo as well as in 
re) = were made on pctition without a bill filled; and 
thoſe I lay out of the cate. There may be ſuch a right as 
this; as upon the act of parliament touching Lincoln's- 
Inn. That was upon agreement of the partics 3 which if 


ſhewn 
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ſhewn here, it would he different; or if there was 
to preſume ſuch an agreement : but then the party muſt 


Have an opportunity to anſwer that. This is not ſuch a 


right, as that the court ſhould interpoſe betore anſwer. It 
is like the common caſe of a bill to ſtay waſte upon a ſpeci- 
al cale attended with ſpecial circumſtances; in which the 
court will not grant an injunction before anſwer. I have 
often denied thoſe motions ; and it has been often formerly 
denied. If it is ſhewn, that the defendant claims under 
the party, who made thoſe ſubmiſſions and admiſſions, (as 
it is ſaid) before Lord Jefferies, and a preſumption of an 
agreement, it may be a different caſe. As you have given 
them notice by filing yaur bill, and ſtronger notice by this 
motion, if they do wrong, it is at their peril; and jt 
might be a ground for the court to order theſe buildings to 
be pulled down : fo that if they build, it is at their peril. 
I have great reſpect for this ſociety ; but muſt notwith- 
ſtanding go by ſome rule, and cannot do it in this ſummary 
way. 


Grayſon verſus Atkinſon, Fuly 17, 1752. 


_— to eſtabliſh a will againſt an heir at law, who 

by his anſwer made a doubt, whether as all the wit- 
neſſes did not ſee the teſtator ſign, though he ſaw all them 
ſign, this was a goad atteſtation within the ſtatute of 
trauds. 


For plaintiff. The queſtion is, whether by the ſtatute 
every witneſs ſhould ſec the teſtator ſign? Firſt on the ſta- 
tate itſelf : next on ſimilar deciſions leading that way.— 
This is a matter merely poſitive, not depending on reaſon. 
If the ſtatute has laid it down as a ſolemnity, it muſt be ob- 
ſerved; otherwiſe not. There are no words (aying, that 
the witneſſes ſhall ſee the teſtator ſign, or that he ſhould ſign 
in their preſence ; which if the legiſlature had required, 
they would have ſo ſaid, but not having required it, a court 


of juſtice cannot, though it might be a further guard: for 


this would be adding a further ſolemnity to the ſtatute.— 
Indeed the common form of atteſtation of wills is ſo ; but 
the queſtion is, whether it is abſolutely neceſſary ? So 1s 
ſcaling and delivery a ſufficient publication without actual 
publication : yet moſt wills are in that form, figned, ſeal- 


* 2 Cha. Car. 109, 1 Wms. 540. 2 Wms. 7 „ 


ed, 


2 Atk. 175. 1 Burr. 549. Dougl. 229. Carth. 
1 Brown. 99. | x 


in the Time of Lord Chancellor HARD WICkBE. 


ed, and publiſhed. Next the caſes goa great way to ſettle 88 
this. If the authenticity is ſecured by the teſtator's ſign- ven de 
ing, it is not neceſſary to ſee it: all the caſes and doubts go hi; hind- 
upon a ſuppoſition, that it is not neceſſary. The very ar- 7 
guing the doubt, whether it is neceſſary for all the witneſs- „ ad. 
cs to ſign at once, goes upon this, that it is not neceſſary (4 5 5) | 
for the teſtator to ſign in preſence of them all; for the le- 
giſlature did not intend, the teſtator ſhould ſign three times 

over. In 2 C. C. 109. and Cook v. Parſons, P. C. 184. 

and Lemayne v. Stanley, 3 Lev. 1. it is taken for granted 

that the witneſſes did not ſee the teſtator write his name.— 

In Smith v. C:dron, J July, 1732, 4. ſigned and pub- 

liſhed a will in the preſence of two, who atteſted in his pre- 

ſence : then a third perſon was called in; and the teſtator » 
ſhewing him his name tells him, that is his hand, and bids 

him witneſs it; which he did, and ſubſcribed his name in 

the teſtator's preſence 3 and two hours after tells him, that 

which he had ſubſcribed was his will. Sir Jſepb Fekyl 

held this a good execution, the ſtatute not ſaying that the 

will ſhould be figned in the preſence of three, and it hav- 

ing been determined not to be neceſſary that they ſhould ſee 

him ſign his name, nor that all the witneſſes ſhould ſign at 

one and the ſame time. So St:nebouſe v. Evelyn, 3 Will. 

254. But a later caſe was that of ones v. in B. 

R. Hil. 1742, where a caſe was made upon ejectment 

againſt the detendant, who claimed for life under a will 

made all in the teſtator's own handwriting. In December, 

1735, two witneſſes ſigned, and he figned his name, and 

took off his ſeal from the wafer, which had been fixed before. 

In Jan. 1739, the teſtator producing the paper ſo ſigned, 

deſired another to be witneſs to his will ; and then with a 

pen dipped in ink the teſtator went over his name, and then 
delivered the paper as his act and deed. The only queſtion 

was, whether it was well executed within the ſtatute, not 

being done in preſence of all the witneſſes together? Againſſ 

the will was cited an ebiter opinion of Holt in Cartbew 38. 

and Juſtin. lib. 2. that by the civil law ſeven witneiſes 

were required and al: at the ſame time. In favour of the 

will P. C. 184. Lee C. J. ſaid, that from the words of 

the act there was no direction, that the witneſſes ſhould be 

all together at the time of ſigning ; that the cale in P. C. 
determined ſoon after the making this act, was, that it the 

teſtator ſigned in preſence of three at different times, yet 

it was within the act; ſo was Eg. Ab. 402. that the opini- 

on in Corib. was not material to the point in queſtion there: 

and that the foundation, upon which wills under theſe cir- 
cumſtances were ſupported, ſeemed to be, that the act of 


parlia- 


_ 
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parliament had laid down no further requiſite than to be 
atteſted by three in his preſence. The reſt of the court 
were of the ſame opinion; and what all the judges went 
upon, was this, that by the words of the ſtatute it was not 
neceſſary for the witneſſes all to ſee the teſtator fign z 
and did not go upon the circumſtance of drawing his pen 


Over. 


For Defendant. The legiſlature meant that the teſtatot 
ſnould ſign in the preſence of three. Witneſſes are not on- 
ly to ſubſcribe, but to atteſt and ſubſcribe 3 therefore, it 
mult mean more, than one ſingle word would anſwer.— 
The atteſtation muſt be proper and relevant to the act of 
the teſtator, an atteſtation that the teſtator did ſign in their 
preſence ; and therefore neceſſary they ſhould ſee it. The 
ſubſcribing was for another purpoſe to be in the teſtator's 
preſence, that thoſe witneſſes ſhould not impoſe another will 
upon him, and that he might have a check over them, that 


they ſigned that very will in his preſence. That was the 


intent, though not fully expreſſed : but the next clauſe, of 
revocation, makes it ſtronger, and muſt be taken together 
upon a ſimilitude of reaſon. The ſenſe and uſage of man- 
kind is a key to the equivocal words of an act of parlia- 
ment; and drawers of wills ſay, ſigned, ſealed, and pub- 
liſhed in preſence of three. Meay of the caſes cited have 
heen founded upon this, whether it was neceſſary to ſign in 
preſence of teſtator at the ſame time; which is not all, that 
was intended, being provided for hy the act of parliament. 
Any ſolemn act, as putting a mark, is the ſame as ſigning. 
So is ſealing a ſolemn act. It has been held at Nift Prius, 
that where the three witneſſes were dead, a jury would 
imply, that it was properly done, figned in teſtator's pre- 
ſence, though not proved. There was a caſe lately before 


Your Lardſbip upon this very queſtion, which came from 


N-w England; it was ſent to B. R. to ſee whether it was 
good or not. 


Lokd CHANCELLOR. 


That was upon the clauſe of revocation. This has been 
de tis a great while; whether to make a will effec- 
taally according to the ſtatute, the ſigning of the teſtator 
thereto ſhould he in the preſence of all or indeed of any ot 
the witneſſes, or whether the teſtator's acknowledging the 
handwriting to that will to be his is not ſufficient ? Some- 
times it has come in queſtion upon wills: at other times up- 
on the clauſe relating to revocations. The preſent _ 
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relates particularly to a will, and is a proper queſtion at 
law to be determined there upon a trial, if the heir in- 
ſiſts upon it. Sometimes in caſes of little value, or where 
the parties to avoid expence are deſitous to ſubmit it up- 
on the evidence here, the court has gone into it (as ap- 
pears on the caſes cited) and given an opinion. So will 
| do; but leave it to the election of the heir, whether he 
thinks fit to have it tried. The queſtion ariſes upon the 
firſt clauſe 3 but it is certainly true, that the ſecond, which 
immediately follows, is to be coupled in the conſtruction, 
and an expoſition ot the act drawn from both together. The 
difference in the penning of the two clauſes has created the 
doubt. It is material to conſider the original and natural 
import of the words upon the firſt clauſe ; and then how far 
the ſenſe and conſtruction of them is varied and operated 
upon by the ſubſequent clauſe. Taking it upon the firſt ; 
it is inſiſted, that the word atteſted ſuperadded to ſubſcribed 
unports, they ſhall be witneſſes to the very act and fafum 
of ſigning, and that the teſtator's acknowledging that act to 
have been done by him, and that it is his handwriting, is 
not ſuſſicient to enable them to atteſt : that is, it muſt be 
an atteſtation of the thing itſelf, not of the acknowledgment, 
To be ſure it muſt be an atteſtation of the thing in ſome 
ſenſe ; but the queſtion upon this clauſe, as abſtracted from 
the ſubſequent, is, if they atteſt on the acknowledgment of 
the teſtator that that is his handwriting, whether that is not 
an atteſtation of the act, and whether not to be conſtrued as 
agreeableto the rules of law and evidence as all other atteſ- 
tation and ſigning might be proved? At the time of making 
that act of parliament, and ever fince, if a bond or deed is 
executed by the perſon, who ſigns it; afterward the witneſ- 
ſes are called in; and before thoſe witneſſes he acknow- 
ledges that to be his hand; that is always conſidered as an 
evidence of ſigning by the perſon executing, and is an atteſ- 
tation of it by them, T: is true, there is ſome difference be- 
tween the caſe of a deed and a will in this reſpect, becauſe 
ſigning is not neceſſary to a deed, but ſealing is; and I do 
not know, it was ever held, that acknowledging his \. aling 
without witneſſes, has been ſufficient. But notwithſtand- 
ng, that is the rule of evidence relating to ſigning. If it 
ws in the caſe of a note, or declaration of truſt, or an 
2 inſtrument not requiring the folemnities of a deed, but 
e ſigning, if that inſtrument” is atteſted by witneſſes, 
{roving that they were called in, and that he took that in- 
ſtrument, 
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ſtrument, and ſaid, that was his hand, that would be a ſuſ. 
ficient atteſtation of ſigning by him. That is the rule of 
evidence: conſidering therefore the words of the a of par- 


liament it ſeems upon the penning of that clauſe, that if the 


teſtator having ſigned the will did before thoſe witneſſes de- 
clare and acknowledge, he had ſo, and that that was his 
hand, that might be ſufficient within that clauſe ; for as to 
the ſubſcribing that makes no difference in the caſe; that 
further circumſtance is required by the ſtatute to make it 
neceſſary, that they ſhould certify their atteſtation all of 
them in preſence of the teſtator; therefore is ſubſcription 
mentioned. Other guards are put on the ſtatute on the 
execution of a will beſide the ſubſcription; as that it is to 
be in writing. The teſtator muſt do ſome a& materially de- 
claring it to be his will, though no particular form of words 
is neceſſary. It is true, there are caſes, where an inſtru- 
ment ſealed, and delivered, and ſubſcribed by the teſtator 
has been held ſufficient to make it a will; but there muſt 
be ſome act or declaration importing this to be a ſolemn act 
by him to diſpoſe of his eſtate. I ſhould have thought, the 
greateſt guard upon the teſtator's executing a will would be 
the requiring all the witneſſes to be together at the time: 
yet it is admitted, that ſo far the caſes have gone, that the 
teſtator's ſigning in preſence of the witneſſes may be at dit- 
ferent times. In that caſe, in which there was the circum- 
ſtance of the teſtator's dipping a pen in ink and drawing it 
over his name; that was ipſiſted upon at the bar there as a 
material circumſtance, though it is now ſaid not to be 
thought ſo by the court: but till it diſpenſes with the teſ- 
tator's ſigning in their preſence at the ſame time. It is a 
much greater ſecurity againſt perjury to require all to be pre- 
ſent at the ſame time and inſtant of doing the ad; becauſe 
they then are checks on one another: but if ſuffered to be 
witneſſes at different times and places, a more material guard 
is diſpenſed with than this, which relates barely to the act of 
ſigning. Thus it ſtands on the word of the clauſe itſelf, 
penned on the common practice and uſage in point of evi- 
dence as to the ſigning of inſtruments which do not require 
the ſolemnities of decds. Now to the other clauſes as to 
revocation, how far to be coupled in conſtruQtion and ope- 
rating in the expoſition upon the former. This clauſe ſup- 
poſes two kinds of revocation in writing, by. a proper will 
diſpoſing of the eſtate or other writing declaring the ſame not 
being a will. The other example of revocation by W_ 
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or cancelling is not material to this caſe. It conſiſts of two 
members reterring to two different inſtruments; and I hold, 
that a prior will may be properly revoked by another will 


made according to the directions of the former clauſe, that 


is, a perſet will publiſhed by deviſor atteſted by three wit- 
neſſ-s, who all ſubſcribed in his preſence z and then the ſenſe 
is complete. Then thoſe words ſigned in preſence of three 
witn'ſſes refer to other writing of the deviſor, viz. ſome other 
writing or revocation, and do not operate on that, which is 
a perfe& will; for that, which is a perfect will, will re- 
voke a former; and therefore thoſe words are added to put a 
guard on that other writing, which may not be a will, If 
then this is the ſenſe of the legiſlature, the words other will 
or c:dicil muſt be taken according to the requiſites and ſo- 
Icmnities neceſſary by the former clauſe to a will or codieil: 
but if it is a diſtin writing, not a will, then is this addi- 
tional requiſite : and if this is the true conſtruction of the 
latter clauſe, it will not affect the words atteſted and ſub- 
ſeribed in preſence of, Nc. Next to conſider the caſes, 
which, I thought, had been more various, than they ap- 
pear, Firſt 3 Lev. 1. is an expreſs authority, and muſt 
have been by an acknowledgment of teſtator's hand (for it 
could not be otherwiſe) and yet held good. No anſwer 
can be given to it but a preſumption, that the teſtator 
might write the will in preſence of three witneſſes : but 
that is not a natural preſumption, for if the fact was ſo, 
that wonld be found by the jury, as it would put it out 
of all doubt, It is true, that three judges differed from Le- 
dinz, upon another point, as to the ſealing. I own, I 
ſhould have much more doubt of that, which they held 
further; for the ſtatute requiring the will to be ſigned, 
undoubtedly meant ſome evidence to ariſe from the hand- 
writing; then how can it be ſaid, that putting a ſeal to it 
would be a ſufficient ſigning ? For. any one may put a 
ſeal; no particular evidence ariſes from that ſeal : com- 
mon ſeals are alike, ard one man's may be like another's; 
no certainty or guard therefore ariſes from thence, The 
anſwer of Levinz (who was a great lawyer) is material and 
ſtrong thereto ; that where an at of parliament mentions 
Saane, it is meant ſomething different ſrom ſealing : but 

the whole court agreed on the tormer reaſon in that, which 
mult go upon the point now in queſtion. The other caſes 
are ſome of them in point. The opinion of Sir Joſcp/ 
(>; in thoſe two caſes are very ſtrong to this puipoſe : 
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and if ſo, and the words of the ſtatute are anſwered by it, 
there is no ground for me to hold the contrary. As to the 
caſe in B. R. the reaſon according to the ſtate of it goes 
upon what I go now, not upon the circumſtance of draw- 
ing the pen over, I do not ſee, how that ſtrengthens the 
guard; and it is allowed, that ſigning toties quoties is ſuffi- 
cient, Therefore on the penning of the act and the autho- 
rities, my opinion is, that this will is well executed: but 
being a queſtion of Jaw, if the heir at law inſiſts upon 
having it tried, I will direct a trial: if not, I will found 
my opinion upon his declining it. 


Heil v. Clerk, 3 Mod. 218. was then cited as ſtrengthen- 
ing his Lardſbip's determination, although there was a dif- 
ference of opinion. ; 


A farther objcQion was made for the defendant, that one 
of the witneſſes being beyond ſea the other two prove all 
the ſolemnities except the ſigning : but though they ſware, 
the teſtator acknowledged his handwriting to them at dif- 
ferent times, yet they do not ſwear, he acknowledged to 
that third witneſs, who is abroad; nor is there any proof 
about him. 


For plaintiff, The court requires to the eſtabliſhment 
of a will, that the ſubſcribing witneſſes ſhould be examin- 
ed, if they can: if they cannot, the court gives credit to 
the handwriting, ſo as to eſtabliſh it if all the three 
witneſſes are dead; and therefore it is only neceſſary to 
prove that they are dead, and that that is their handwrit- 
ing. A court of law does the ſame: the court goes one 
ſtep farther here, requiring all three to be examined if alive, 
and can be had: but if beyond ſea and not amenable to 
the court, ſo that he may refuſe to be examined, the court 
does not require a commiſſion ta go. There is no inſtance 
where two witneſſes are here, and an atteſtation of a third 
who is proved to be beyond ſea, that the court ſtopt the 
declaration to have that witneſs examined. It is not ne- 
ceſTary to the title at law to have him examined. So as to 
all deeds and inſtruments, if the witneſſes cannot be had 28 
not being within the proceſs of the court, or dead, credit 
is given to their handwriting. They may all three atteſt 
at different times, as is now clearly eſtabliſhed. It may 
happen, that no witneſs can be of their atteſtation but the 


witreſſes themſelves. If dead, and credit is not to 4 
N g!V 
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wen to their handwriting, there is no way in which ſuch 


4 will can be eſtabliſhed. Where a witneſs cannot be had, 


the court does not require an impoſſibility z for that third 


witneſs may be in America, may refuſe to be examined, 


or may expect money for it: the court will eſtabliſh it 
without him; or otherwiſe fraud may be uſed. The ſame 
credit is be given to his handwriting as if dead. 


Loxd CHANCELLOR« 


Of that I doubt. I do not know, that it is determined 
that the ſame credit is to be given to the handwriting of 
a witneſs beyond ſea as if dead; becauſe it is not neceſ- 
ſary to preſume, that it is out of your power to get him, 
if you pleaſe z and I am apprehenſive, fraud may be uſed 
cn the other hand. It not being proved that the teſtator 
publ:ſhed his will in the preſence of the other witneſs, 
not only of thoſe examined, and that the other witneſs 
ſubſcribed in their preſence, it ſtands on the proof of the 
atteſtation, If the witneſs was dead, it might poſſibly be 
ſuKcient ; that is the act of God; and therefore the court 
gives credit to his handwriting : but you have brought a 
bill to eſtabliſh the will by a decree, and only prove his 
being beyond ſea, The queſtion is, whether your proof 
is not detective, and whether to eſtabliſh this you ſhould 
not have ſome proof, that this a& was done, which he has 
atteſted : becauſe you may have a commiſſion to examine 
the witneſs beyond ſea; for in this court you are not under 
the difficulty as in a court of law, where it muſt be viva 
ve; how then can I make a declaration, that the will is 
proved, unleſs this witneſs himſelf is examined ? I know no 
lach rule of law as exempts you from the neceſſity of 
proving the facts materially, although you are exempted 
om the neceſſity of bringing that witneſs. You mult 
tnerefore try it, if you think fit. 


For plaintiff. It was formerly not required to have all 
the three witneſſes examined: it was firſt eſtabliſhed by 
Lord Talbot in this court; for in the caſe of the Duke of 
Buckingham they were not all examined. 


Lord CHANCELLOR. 
All can do at preſent is to direct a trial at law, 
M ma White 
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Caſe 157. White verſus Hayward, July, 1752. 
Coſts die HE bill was at the hearing diſmiſſed with coſts to be 
with the taxed; they are taxed; and the proper proceſs iſſues 


g for them againſt plaintiff, who for non-payment of them is 
when brought into contempt and in the Fleet on attachment with 
1. proclamations. Defendant dies; there is no revivor, plain- 
done, &c. tiff moves to be diſcharged out of cuſtody, becauſe there is 
no perſon in being who has a right to detain him there, nor 

to ſuſtain the execution; the reaſon given for the cauſe no! 

being revived was from an apprehenfion in the parties that 

there could be no revivor for coſts only. Lord Chancellir held 

there clearly might for coſts taxed, by which they are reduced 

to a certainty and a duty decreed, but the doubt was whether 

the plaintiff muſt be detained in cuſtody to wait for that re- 

vivor, or be diſcharged? And he deſired to know how that 

was in the courts of common law; for there if defendant is 

in execution for coſts; lies in execution, and the party to 

whom coſts are given, and who took out execution, dies; 

there may be a proceeding for thoſe coſts by the repreſen- 

tative of the party's taking out a ſcire facias, and there 

may be a new execution, But the queſtion was, whether 

the judges on application do not diſcharge him out of cuſ- 

tody, or whether they wait for the bringing the ſcire facial 

He apprehended, they do diſcharge out of cuftody : in caſes 

of injunction in this court, the court exerciſes a more libe- 

ral juriſdiction than courts of common law; as, if plaintiff 

obtains an injunction on the merits, and dies; yet the de- 

fendant cannot immediately proceed at law, but muſt come 

into the court to diſſolve the injunction. But courts of 

common law have not the ſame power to compel the part) 

to bring a ſcire facias, or to put terms on him; but muft 

take things as they find them. It was urged, that the cauſe 

was out of court by the bill's being diſmiſſed with cofts 

But Lord Chancellor ſaid, it was not out of court as to this; 

that if there is a judgment againſt plaintiff, the judgme"! 

is, that defendant eat fine die: yet there is a judgment 1of 

coſts, which is a diſtin judgment, and a ſcire factas may 

be brought for that; ſo that as to this the cauſe was not c 

of court, But the queſtion was, how far he could Jetaia 

the perſon of the party in court, until a bill of _ 

brought or a ſcire facias, He took it, that this followed 

the rule in caſes of accounts; where the court ges pa 

to defendant to revive after a decree for account; becar'® 


both parties are conſidered as actors. And ſo _— 
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conſidered in this caſe; but deſired to ſee what was the rule 
of the common law courts as to this, before he determined 
it, and that it ſhould be mentioned again. 


July 25th. It was moved again: when having looked 
into the common law caſes, Lord Ciancellzr delivered his 


opinion. 


his is a thing which does not often happen, and deſerves 
corfderation. * No doubt but as to coſts the eſtabliſhed diſ- 
tincllon is, that whether given to plaintiff or defendant, by 
death of the party before they are taxed, ſo that they are 
uncertain and unliquidated, they fall to the ground; becauſe 
it is a perſonal demand in nature of a fort, and dies with the 
perſon. But if taxed, they become a certain duty decreed ; 
and though the party to whom they are given dies, they go 
to the repreſentative, who is intitled to ſome remedy or 
proceſs of revivor for thoſe coſts, This has been deter- 
mined by Sir Foſeph Feky!, and by me in Baſſet v. Prideaux, 
March, 1742, where the bill was for coſts only, which had 
been taxed ; defendant pleaded, that plaintiff as adminiſtra» 
tor could not revive for coſts only; I was of opinion, the 
plaintiff might; and that is the difference. Here the per- 
ſon for whoſe benefit the coſts are given and execution 
taken, dies; plaintiff on this proceſs of contempt in na- 
ture of execution for this, which by the taxation is a kind 
of duty decreed, being in cuſtody and in nature of a defen- 
Cayt, applies to be diſcharged; the queſtion is, whether 
any one has on this proceſs a right to detain him, or whe- 
er he is to be diſcharged ? To determine which it is ne- 
ceſlary to conſider how far the proceſs of the court is to be 
icembled to proceedings at common law, and how far they 
ciffer; for in ſome inſtances they do differ; becauſe the 
proceedings in common law in writs of execution are either 
'n perſonam or rem; if in rem, it is clearly for the thing: if 
in perſonam, it is not to take for a contempt, but to take ſo 
that the ſheriff have his body in the King's courts ſuch a 
dan to ſatisfy plaintiff ſuch a ſum of money; theſe are the 
words of the proceſs; and this is the end of the writ, there- 
re that is to pay a certain duty, But all the proceſſes of 
2 court of equity are for a ſuppoſed contempt, yet the court 
makes a diſtinction, and ſupports its proceſs for contempt 
2'ter a decree by way of analogy to the common law. Sup- 
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poſe'a judgment obtained by defendant againſt plaintiff, 
that detendant eat fine die, and a judgment for coſts (al 
which judgments are by the ſtatute) defendant may take 
out a, writ of execution for thoſe coſts againſt olaimiff; 
ſuppoſe plaintiff 1s in execution and defendant dies, who is 
as to this an actor; or ſuppoſe a plainer caſe, plaintiff had 
judgment for debt and coſts, and takes out execution by 
capias ad ſqtisfaciendum ; defendant is in cuſtody thereon, 
and then plaintiff dies; which comes to the ſame thing ; 
in that caſe detendant has no right to be diſcharged out of 
cuſtody, in my opinion; my reaſon is this. Judicial writs 
do nat ordinarily abate by death of the party, though there 
are certain writs called judicial, which may: original writs 
do abate by death of the party: but writs of execution do 
not ; and therefore if the party is in execution, he conti- 
nues in execution, until he ſatisfies the end thereof, which 
is the payment of the ſum of money, for which the judg- 
ment and execution was againſt him, I cannot find a caſe 
on that point on a writ of ca. /a. but there is a very mate- 
rial caſe, 1 Salk, 322. Clork v. Withers, which is a determi- 


nation, that a writ of fi, fa. does not abate by death ef 


plaintiff between the iſſuing and returning of it, and that if 
the execution is begun, which is always begun by lodging 
the writ in the ſheriff's hands (an alteration from the com- 
mon law made by the ſtatute of frauds, for befoie it was an 
attaching on the goods by the tefte of it) it does not abate, 
then conſider how far this goes, So far that an execu- 
tion does not abate by death of plaintiff, for whoſe benefit 
it is, after it is ſued out. How does that hold on a ca. /. 
on a judgment? Juſt in the ſame manner, and it has been 
often determined, that where there is an execution by ca. /i. 


Teſte the laſt day of Trinity tarm, the party dies between that 


day and the return, which is the firſt day of Michazima! 
term, and defendant is taken after his death; that is a good 


execution; which ſhews the death of the party does not de- 


termine it, Then conſider what the effe& will be where 


the execution is completed. If there is a ca. ſa. on a judg- 


ment, defendant is taken and in cuſtody ; ſuppoſe the wit 
returned; plaintiff dies, the effect will be nothing at all; 
it does not abate the judicial writ according to Sal. the te- 
turn of the ſheriff is, that he has taken the body, and has 
It ready to ſatisfy plaintiff. In conſequence of that, I — 
of opinion the executor or adminiſtrator of that pw , 
without any new proceſs, has a right to this new — 4 
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and defendant muſt lie in execution until he has ſatisfied 
him. For as the intereſt of the judgment goes to the 
executor or adminiſtrator, ſo on the impriſonment of 
the body of the defendant by virtue of the ca. /a. which 
is an execution completed, the benefit and intereſt of that 
pledge (as it is now by the rule of law according to Hobart, 
though Ceke held otherwiſe, and to ſettle the difference be- 
tween two ſuch great men at laſt the law was determined by 
act of parliament 21 J. 1. that it is a pledge) veſts in the 
executor or adminiſtrator, and defendant has nothing to do 
but to ſay, he will pay the money, and deſire to be diſ- 
charged. Thus far I will go, though I cannot cite caſes 
for it, that if no executor or adminiſtrator appears, as if he 
has died without a will (for if he has made « will, though 
not proved, an executor may certainly receive the money, 
and releaſe before probate) but if he has died inteſtate, and 
nobody will take out adminiſtration, 1 am of opinion, that 
detendant being in cuſtody might make a ſpecial motion to 
the court on notice to the next of kin, repreſenting to the 
court that he was in cuſtody, and ready to pay the debt; 
and if the next of kin would not take out adminiſtration in 
reaſonable time, the court would find means to relieve him 
according to equitable rules. But this would be the rule at 
common law; and the ground of 1t is, that it is a thing 
veited, going to the executor or adminiſtrator, the party 
being in cuſtody for the very duty for which the judgment 
was given, and the executor or adminiſtrator for whoſe be- 
refit the ſheriff has his body, has a right to detain him 
without new proceſs. But the next conſideration is, how 
this is to be applied to proceſs of contempt out of this 
court, after a decree, in nature of an execution? I am of 
opinion there wiil be a difference. In this caſe plaintiff is 
in cuſtody on proceſs of contempt under a decree for coſts 
en <i\miſſion of this bill, but I do not think that will differ 
tom the caſe of a defendant in cuſtody z for where the court 
goes coſts againſt plainriff, that defendant is in nature of a 


plaintiff, But a difference will »riſe on the nature and foun- 


dation of the proceſs; which is always by way of proceſs 
fur contempt, not for a debt or duty to have the body here 


to ſatisfy that; but all for a contempt in not obeying the 


order and decree of the king's court. Conſider it there- 
tore in caſe of ſequeſtration, which is the nearcſt to a fi. fa, 
lat can be; though perhaps more analogous to a cap* ut/a- 


$atum, but it is often compared to a f. fa. If a ſequeſtra- 
| tion 
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tion iſſues for a duty decreed, or coſts, and the party dies; 
that ſequeſtration muſt be revived, as I take it; and fo it 
was done in Wharam v Broughtim; the reaſen is, becauſe 
the proceſs is for contempt, and that proceſs muſt die with 
the perſon, This differs it from the f. fa. ih Sal. which 
was held ſhould go on, though the party dies be ſore it is to 
be compared to a f. fa. throughout, the ſcequeſtraticn muſt 
ſubſiſt oa the goods of the defendant according to that caſe 
in Sa/, until the whole ſum is levied, but that is contrary t9 
the eſtabliſhed rule of the court. For if the party dies it 
muſt be revived, otherwiſe he is to be diſcharged out of 
cuſtody, The method in that caſe is, that the court will 
not immediately turn the ſequeſtrators out of poſſeſſion, but 
give time to revive that ſequeſtration in a reaſonable time; 
and if that is ſo in caſe of ſequeſtration, how ought it to be, 
in proceſs of contempt againſt the body of plaintiff for 
coſts decreed to defendant ? Is the plaintiff, who is now the 
debtor, to be Kept in cuſtody on the proceſs ſued out by the 
original defendant? Notwithſtanding his death, I am of 
opinion he is not, on this difference taken between the 
ground of an execution merely for contempt, which proceſs 


falls with the perſon ſuing it out, unleſs ſome method is ta- 


ken to revive it : whereas at common law it is an execution 
in rem, or if in perſonam, it is for payment of the duty, but 
neither is he immediately to be diſcharged, and therefore 
the like method is to be taken as in caſe of fequeſtration, 
that unleſs revived in a reaſonable time by the repreſenta- 
tives of the party dying, he muſt be diſcharged. 


Johnſon verſus Peck, July, 1752. 
MOTION was made at the deſire, as was ſaid, of 


the Maſter of the Rolls, to have it moved as ſoon as 


Lord Chancellor. ſhould have given his opinion in the above 
caſe, It was that the cauſe which had abated by marriage 


of a feme plaintiff might ſtand revived 


The plaintiff came only to revive in reſpe& of colts, 
which were unliquidated and due to plaintiff,* 


Lord Chancellor having ordered the decree to be read, ſaid, 
this was a decree out of aſſets of teſtator; which was an 


executory decree, ſomething was to, be done: and there- 


F Ante 462. Poſt 579. 3 Atk, 772, 812. 1 Brown 438. fore 


— 


in the Time of Lord Chancellor HarDwicke. 


fore there might be a revivor for the whole, though the 
colts not taxed at all. It has been the rule, though a very 
ſtrict and hard rule, to be ſure, that if a man, to whom colts 
are decrecd, eſpecially in this court, where colts are ſome- 
times very conſiderable, happens to die, and the ſuit abates, 
there ſhould not be a revivor, becaufe the cofts were not 
tixed. Perhaps it was too ſtrong a diſtinction, and too 
much weiglit laid on it originally; and therefore the court 
has always endeavoured to get out of it, fo as always to 
hold, that if any thing remains executory inthe decree, 
belidus payment of coſts, the party might revive though 
not taxcd; and that would carry revivor for coſts along 
with it. Now this is a decree out of affets, and though 
the court has not gone on and directed as it ſhould have 
done, that if aſſets are not admitted, they ſhould go on and 
take the account, the court would ſupply that on petition. 
An account of theſe aſſets muſt be taken 3 and on that dit» 
tinction the ſuit ought to be revived. | 


It was urged that the account of the aſſets was but in- 
cident to the right of the coſts. 


Lord CHANCELLOR. 


Suppoſe defendant, whether executor or adminiſtrator, 
had died, the colts not being decreed againſt him per- 
ſonally, but a debt on teſtator's or inteſtate's eſtate (for ſo it 
15 taken) why might not that be revived againſt the ad- 
miniſtrator de bonis non 


Taner verſus Ivie, July 27, 1752- 


ETITION to be allowed coſts paid on the part of 


the Fraclein Amy on the diſmiſſion ot the infant's bill 
with coſts. ; 


A bill had been brought for an account of the eſtate 
of Irie, which ſtood out on ſeveral ſecurities ; 
the common decree was made; a receiver appointed ; and 
an account to he taken of debts, and of what the truſtee 
received out of the eſtate. An order was obtained, that 
the maſter ſhould look into the examination of the execu- 
tor Berry, detendant in that ſuit, to ſee what money he had 
in his hands. That order produced a report, by which 
it 2ppeared, that Berry had received money on a mortgage 
of Wigington and ſeveral other ſums. Application was made 
to direct him to pay thoſe ſeveral ſums. The court di- 
reed 
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rected him to pay 10co/. not all that he had charged him. 
ſelf with. Berry was then taken to be ſolvent and in 
good circumſtances, but aſter his death appeared to be in- 
ſolvent. A ſupplemental bill was then filed againſt Hull, 
to whom Berry had aſſigned the ſaid mortgage, (which 
he had as cxccutor of /vie}in 1738, in order to make Hull 
liable to this ſum upon the tranſaction between him and 
Berry. After an anſwer was put in, there was an appli- 
cation to refer it to a Maſter to enquire, whether it was for 
benefit of the infant to proceed in that ſuit ? The Maſ- 
ter reported, that it would be for his benefit to carry it 
on againſt all the defendants. It was brought to a hearing 
in July 1746, and diſmiſſed as to Hull with coſts : the 
coſts were paid by Leigh, the receiver on the part of the 
Prachein Amy. 


To have theſe coſts allowed out of the infant's eſtate 
was this petition preferred ; for that notwithſtanding the 
determination, the Prechein Amy had not miſhchaved in 
carrying on that ſuit ; tor it was at that time a very doubt- 
tul matter, whether the ſpecific aſſets of teſtator, applied 
(as this way) by the executor, could be followed into the 
hands of the aſſignee of that executor; and therefore 
very proper to have the judgment of the court _ it : 
though the judgment was, that it could not be ſo followed, 
that ought not to turn the coſts upon the Prochein Amy, 
and make him pay them out of his own pocket. It would 
he very dangerous to do that, wherever the Procbein Amy 
did not ſucceed in the ſuit, and render it impoſſible to re- 
cover dehts for infants. 2 our Lerdſbip's judgment in 1746 
was grounded on twodeterminations by Your Lordſhip not 
not long before. The firſt was Nugent v. Giffard, * The 
other The Executors of the late Duke of Buckingham v. 
Mead the Banter; where an aſſignment of a mortgage, 
part of the eſtate of old Mead (to whom young Mead was 
executor) was taken as a ſecurity for the young Duke, for 
his duly accounting. He did not duly account ; but died 
in debt. The whole queſtion was whether an executor 
could ſo as to make the aflignee ſecure aſſign part of the 
ſpecific eſtate of teſtator to purpoſes, which on the face of 
them did not ſeem to he any part of the truſt of the 
will; for after Nugent v. Giffard it was ſtrong to 
argue, that an executor could not raiſe money on it, 
and apply that money afterward: but a difference 
was inſiſted on, where the executor did not receive 
the money, but paid it off himſelf; Your Lerdſbip held, 


and for the ſake of convenience, that there was little diffe- 
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rence hetween an executor's receiving the money and be- 
ing intruſted with applying it as he pleaſed, or actually 
paying it off himſelf. Conſiſtent with theſe deteraina- 
tions Your Lerdſbip could not determine otherwiſe in the 
preſent caſe, as it ſettled a point that was unſettled before: 
and therefore it is a proper ſuit to be carried on. 


Againſt this it wos inſiſted fer flaintif}, that by the event 
of the ſuit againſt Hl and other circumſtances antecedent, 
it was a frivolous ſuit : diſmiſſing the bill proves no pro- 
bable cauſe of litigation. It is a general rule, that Prochein 
Amy (hall pay defendant coſts of diſmiſſing intant's bill: 
and though there may be an exception, it is dangerous to 
admit onc, or to ſay that where the Maſter reports the 
ſuit to be for the intant's benefit, if it turns out otherwiſe, 
the infant ſhould bear the coſts, It mult he a very ſpecial 
cale to take it out of that rule. Notw thſtand ng 4 order 
to ſee whether it was for the infant's benefit to carry it on, 
there was a colluſion and concealment from the Maſter, of 
matters proper to be laid before him, which would have 
ſhewn the weakneſs of this demand: and there was lach- 
els in carrying it on, ſo that it was ſet down to be heard at 
requeſt of defendant ITull. 


Lord CHANCELLOR. 


This is a very uncommon queſtion to come hefore the 
court, how far a Prechbein Amy in a ſuit for an infant, which 
is carried on by approbation of the court, ſhall be charged 
with colts in the event of that ſuit, or have an allowance 
for thoſe coſts againſt the infant. To be ſure the court 
ought to take care of intants, that they are not prejudiced 
by perions debtors to their eſtates, or who have the manage 
ment of their eſtates: hut was the court to go by ſuch 
ſtrict rules as are now laid down for the plaintiff, who op- 
_ Poles this petition, it would be very dangerous to attenipt 
the management of infants eflates. "They muſt act under 
great degrees of uncertainty and under probabilities; and 
ſo muſt the Maſters, who cannot upon ſuch references to 
them hear the other fide, againſt whom the bill is brought, 
but only judge on circumſtances prima facie whether it is 
reaſonable to carry on ſuch a ſuit for the infant. Applica- 
tion to reter to a Maſteris very common; a Prochern Amy 
will venture to bring a bill to fre on what foot the anſwer 
puts it; but after aniwer comes in, and that it will proba- 
bly be attended with expence, then ĩs that application made. 
Thus far it appears, care was taken by the Procbein Amy 
that an order was obtained in that ſuit for the — 
o 
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of Berry, before the general account on the report was oh. 
tained, to ſee what money was in his hands, and how far 
there was ground to direct him to pay money into court 
for the infant's benefit. I cannot ſay, the 1000!/. the 
court directed him to pay was merely on the foot of that 
mortgage in controverſy: nor know I, out of what the 
court extracted that 10co/. which was not particularly ap- 
plied to any ſpecific ſum, with which he had charged him- 
ſelk. It is material, and has produced the preſent contro- 
verſy, that Berry was then in apparent good circu-n ſtances 
(nor is his credit impeached, ſo far as appears) but after- 
ward that he died inſolvent, which occaſioned the ſupple- 
mental bill; and that might be very reaſonable ; for before 
his death there was no reaſn to look further; but after 
his inſolvency it was reaſonable for the receiver and thoſe 
concerned tor the infant to ſee the tranſaction of that mort- 
gage, and whether there was any other perſon, whom 
they could charge with ths ſum in aid of the infant's 
eſtate, As to the grounds inſiſted upon to ſhew the colts 
ought to be borne by the Prochein Amy or the receiver, 
who ſwears he paid them for the Proch-in Amy, the diſmiſ- 
ſing the bill with coſts as againſt Hull does not prove that 
there was not a probable cauſe of litigating; for Hull being 
a mortgagee and real creditor, and brought before the court 
to have his ſecurity impeached, if the bill is diſmiſſed, there 
15 hardly an inſtance in which it is not with coſts ; for being 
brought before the court without juſt grounds, the court 
would not do him juſtice, unleſs coſts were given to him, as 
he is a creditor and incumbrancer. The court does not 
in that caſe inquire, whether there was a probable cauſc of 
litigating. It is a different queſtion between the Prochein 
Amy and the infant, in whoſe behalf he has brought the 
ſuit; tor then the queſtion is whether he was ſuſſiciently 
warranted to bring it; whether it was brought and carried 
on in a reaſonable manner and without lacheſs ; for if ſo, 
the infant oughtto reimburſe him in that ſuit, eſpecially in 
a caſc of this kind where every thing as to the account a 

management of the infant's eſtate was under the direction 
of the court. As to the collufion and concealment menti- 
oned, it is a ſuthcient anſwer thereto, that this matter was 
referred tothe very ſame Maſter before whom the account 
was, and before whom Berry admitted this fum to be in 
his hands, If there is colluſion between an executor 3 

another perion, as to playing over part of teſtator s eſtate 
into the hands of that other, both would be liable to make 
ſatisfaction; but at the hearing no ſuch fraud or collu *4 
was made out, as was ſufficient to charge Hull and pr 
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him anſwerable 3 which was the ground of my determina- 
tion; not upon any general principle that an aſſignee or 
perion taking ſecurity of an eſtate from an executor is not 
to be anſwerable. I do not know, that there can be any 
ſuch principle in theſe caſes; they all depend on circum- 
ſtances; and therefore my determination in Nugent v. 
G'ffurd was grounded ona caſe in Vernon in Lord Cowper's 
time, where the court had in their decree ſaid that contri- 
vance appeared between the executor and aſſignee of the 
mortgage to make a devaſtavit; and wherever ſuch con- 
trivance appeared, notwithſtanding any of thoſe determina- 
tions, the court would hold the aſſignee liable. But I was 
not ſatisfied in Nugent v. Giffard, that there was ſufficient 
evidence to come up to the ground of Lord Cowper's de- 
termination; nor was there in the preſent caſe. Next 
there does not appear any lacheſs or miſbehaviour in car- 
rying on the ſuit: its being heardon requeſt of the defen- 
dant is no proof thereof; for that they could not help; and 
might not upon further inquiry chuſe to bring it on them- 
ſelves. The ground of the proceeding againſt Hull plain- 
ly aroſe after that report from the inſolvency of Berry: 
They have done nothing but what a man would do in his 
own caſe; and though it has turned out unfortunately, 
the court will not ſay, they ought to hear the coſts. The 
Maſter upon thoſe references to inquire does not perhaps 
lIaok fo far, as he ought, and reports it a proper ſuit ; that 
is not a reaſon, if afterward found improper, to make the 
Prochein Amy pay the coſts. I have known bills to eſtabliſh 
the cuſtom of manors: It has been referred to a Maſter to 
inquire, whether it was for infant's henefit to carry it on : 
the Maſter can go only upon prohabilities; nothing is fo 
uncertain as the evidence of ſuch cuſtoms : that bill mav 
be diſmiſſed. If it ſhall be ſaid, that the receiver and 
Prichein Amy ſhall bear the coſts of it, nobody would un- 
dertake the management of ſuch. an eſtate of an intant. 
lhe petitioner therefore ought tobe allowed this. 


(470 
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Lord CuAxcrrrox. 
R ESERVATION of furtherdirections in general iutereft 


hath not been taken to reſerve intereſt; and intereſt not com- 


ought to be expreſsly directed by the decree to be relerv- moves 
ed. I do not ſay, but there may be a caſe, where it has ge- — 


been pointed out in the cauſe, perhaps the court would dire ions, 
take intereſt to be reſerved on ſuch general directions. Af- unleſo alter 
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ter a direction of a trial at law reſervation of general di- 
rections will he taken to include coſts, intereſt, and every 
thing : but in the common caſe of reference to a Maſter it 
is taken to be otherwiſe. The reafon | take to he, that the 
queſtion of intereſt ſhould be pointed out to the Maſter that 
he may have notice and attention to that matter ſo reſerved, 
that his report may be adapted to it. 


Ex Parte Watkins, Fuly 29, 1752. 


ETITION that the court ſhould appoint a guardi- 
an of the perſonal eſtate of Anne Watkins. 


A petition may he without bill filed : there is no perſon 
before the court who has any legal right; no teſtamentary 
guardian ſo as to be valid; neither father or mother. 
The governor of the Leeward Iſlandt appointed a guardian; 
but that fails, as ſoon as the infant came to England. An 
inſtrument 1s ſet up, by which the intant names a guardi- 
an: but the infant though, fourteen, has no right to do ſo, 
becauſe ſhe has no ſocage lands. If ſhe had, the court 
would not ſuffer the infant to be bound by ſuch an act, 
but turn it rather the other way; as held lately by His 
Lerdſbip in the caſe of Mr. Locker, who of the age of eigh- 
teen had appointed a guardian under his hand. If then no 
legal right, it devolves on the court, which can now ap- 
point, the infant being reſident here. The application is 
made to avoid expence; and the queſtion is, which of 
the parties applying is fitteſt ? 


Lord CHANCELLOR. 
It is not proper for me to determine ; it muſt go to the 
Maſter. | 
Bickham verſus Croſs, July 29, 17 52: 


O petition, the queſtion was, whether intereſt ſhould 
be carried on upon the whole ſum reported due for 
principal, intereſt, and coſts ? 


Lord Chanceller ſaid, there was no inſtance of the court's 
computing intereſt on coſts except as to a mortgage. It 
was certainly the ſtrict rule of the court, that where 
mortgagor came to redeem, and mortgagee to forecloſe, 
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and afterward there is a report computing what 1s due 
for principal, intereſt, and coſts, all that is conſidered, as 
one accumulated, conſolidated, ſum; and if the court 
enlarges the time, and it goes back to the Maſter to com- 
pute ſubſequent intereſt and coſts, the Maſter reports the 
ſubſequent intereſt on the whole ſum. The ground of that 
he took to be, that the mortgaged eſtate is a pledge for 
the money. The court gives relief contrary to the rule 
of law, (tor at law it is abſolute) and can do it on ſuch 
terms, as the court thinks fit. If a perſon comes for en- 
lirgement of time, that is a favour, granted by the court 
not only beyond what the law, but beyond what the de- 
cree, allows; and computation of intereſt ſhall be for the 
whole : but in ſeveral other caſes, as ſuppole it was on a 
perſonal demand, as on a bond, to be relieved againſt the 
penalty, and that on payment of 2 intereſt, and 
coſts, there ſhould be relief, and afterward there is ſubſe- 
quent intereſt, he did not know, that the court carries on 
the ſubſequent intereſt on the whole ſum reported due for 
principal, intereſt, and coſts. In other caſes it happens 
more frequently ; as on an account taken, and for per- 
formance of a truſt decreed, a general report is made by 
the Maſter of what is due to creditors, and creditors are 
of a different nature ; they afterward come for a ſubſequent 
computation ot intereſt ; he took it, that the Maſter does 
not carry the ſubſequent computation upon the whole. 
He very well knew, that if ſome of theſe creditors are 
mortgagees, and they come to the court for a ſeparate 
report, the court ſometimes puts it on them to conſent, 
that notwithitanding the feparate report that ſhall not carry 
intereſt on the whole ſum : but did not know, that the 
court puts theſe terms on other creditors except mortga- 


gees. In performance of the truſt of a real eſtate, where 


leveral dehts are to be preferred, this muſt have occurred 
in ſeveral inſtances. The court only direfts ſubſequent 
intereſt to he carried on, and leaves it to the Maſter, ex- 
cept as to mortyagees, in which the compound ſum always 
carries intereſt : yet the court always conſidered that as in 
their diſcretion : and that diſcretion introduced, what he 
did ſome time ago as io the variation of intereſt. 


But it being apprehended, that the practice was to com- 
pute intereſt on the whole ſum, His Lertfbip faid, he would 
conſider in what manner the ſubſequent intereſt ſhould be 
carried on; and afterward (as I was informed) directed it 
to be carricd on the whole ſum. 


Earl 
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1752. 
HE end of the bill was in right of Lady Pomfret, 


plaintiff's wife, to have a general account of the 
perſonal eſtate of her father Jobn l,ord Jefferies, and as 
connedted with tat, to have an exccution of a truſt for 
railing 20,000 J. out of a real eſtate, which when naiſed 
was by that truſt and a private act of parliament paſſed 
on it to become part of the perſonal eſtate of Lord Jef- 


ree, barred feries. 


no' an e- 
quitable 
charge un- 
der the 
deed of 
truſt, 
though af- 
rer great 
length of 
time. 
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The material facts conſtituting the caſe, on which 
the plaintiff's demand aroſe, were, that Lord Jefferies, 
before the revolution, inter-married with Lady Pomfret's 
mother, ſole daughter and heir of Philip Earl of Pembroke, 
and in that right was intitled to a very great real eſtate in 
ſeveral counties. It did not appear, 'nor was it alleged 
throughout the cauſe, that on the marriage any ſcttlement 
or articles were entered into, hut after the marriage 
things ſtood in the ſame way until 1697, when the truſt, 
upon which the valuable part of the plaintiff's demand 
aroſe, was created ; and then the rnily took it into con- 
ſideration to make mutual ſettlements; by one of which 
Lord 7efferies was to make a ſettlement of a real eſtate and 
Jointure for his wife, and on the other fide ſhe was to 
make a ſettlement of her eſtate, by which in default of 
iſſue ſtill ſhe would be miſtreſs of it, but to be charged 
with 20,0001. to he raiſed out of that eſtate in nature of 
a portion Lord F-fferizs was to have with her, but to be 
applied to particular truſts. By that ſettlement by Lady 
Jaſßferies three eſlates in Monmouth, Wilts, and Glamergan, 
were conveyed nominally : but the Millſbire eſtate was 
not material to the preſent conſideration, the family never 
being in poſſeſſion or claiming any part of it, going al eng 
with the male branch of the Pembroke family: fo that this 
was to be conſidered as a conveyance only of the other two 
eſtates, as it was in effect. They were thereby conveyed 
to three truſtees in fee, of whom Sir John Trevor was one. 
The firſt truſt was on the Monmouth eſtate to fell it with 
all convenient ſpeed, and by the money ariſing and b) 
the rents and profits until ſale they were to purchaſe in an 
annuity, if the premiſes appeared to be charged therewith 3 
and then to pay off portions with which the premiſes 
ſhould appear charged; then to pay off the debts of Lord 
Pembroke 3 and afterward to raile 20, Ocol. as and for the 


portion 
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rtion of Lady Fefferies, and for the uſe and benefit of 
[ord Fefferies, in manner following: firſt to be applied to 
clear the lands ſettled in jointure on Lady F ſeries, and 
particularly a mortgage which was on that eſtate, made 
by Lord Chancellor Jefferies and out of the refiduc of it 
they were, if they thought fit, to pay any charge for por- 
tions or maintenances of the ſiſters of Lord Jefferies or 
other incumbrancers . but there was a direction, that they 
ſhould not be compelled to pay off the ſaid portions and 
maintenances, a; they thought fit: and after payment 
of the ſaid mortgage-money and of the portions and 
maintenances, if they thought fit to pay them, the ſur- 
plus to Lord Jefferies, his executors, adminiſtrators, and 
aſſigns. Then a direction how the refidue of the Mon- 
mouth eſtate was to be ſettled. Afterward the truſt was de- 
clared of the Wiltſbire eſtate, ſuppoſed to belong to them : 
but it was entirely left to the diſcretion of the truſtees, 
whether they would make any uſe thereof, and to which 
they were not to be compelled in a court of equity or 
otherwiſe. The next truſt was as to the Glamorgan eſtates 
now in queſtion, to ſell it, and with the money ariſing and 
the rents and profits until ſale to raiſe 4000/. of which 
1000/. were to be paid to Lord Jeferie himſelf ; 3000/.-to 
his wife to her ſeparate uſe, or of ſuch perſon as ſhe ſhould 
appoint ; and next that if the money ariſing by the ſale of 
the Monmouth eſtate, and alſo of the Wiltſhire eſtate, if 
they thought fit to uſe it, ſhould not be ſufficient to raiſe 
the 20,000/. then the truſtees ſhould out of the Glamorgan 
eſtate raiſe ſo much as ſhould not be raiſed by ſale of the 
others: and when this 20,000/. was made up, there was 
to be an end of this truſt, l 


After the execution of this deed, they had iſſue a daugh- 
terin 1698. In 1702 Lord Fefferies died inteſtate. His 
widow took adminiſtration, and ſoon after, in 1703, in- 
termarried with Thomas Lord Windſer 5 who thereby ſtood 
in her place as to adminiſtration of Lord Jefferies's eſtate 
and the powers over that eſtate, and alſo came into poſ- 
ſeſſion of ſuch real eſtate as ſhe was intitled to; which 
was the whole of her real eſtate ſubje& as to thoſe 
charges, as Lord Jefferies died without iſſue- male; and 
allo had the power of guardianſhip of the infant, then 


* very tender years, and the management of her at- 
$, 


Soon after this marriage in 1703, Lord Windſcr levied 
a fine of the wife's whole eſtate, particularly of thoſe 
2 Nn eſtates 
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eſtates ſubject to the truſt of the deed of 1697, they be+ 

ing in poſſeſſion of the eſtate, and having continued in 

poſſeſhon in her right from the death of Lord Fefferies. 

fe uſes of that fine were declared to Lord Windſor and 
is heirs, 


Two bills were brought for demands out of Lord 275 
feries's eſtate, and debts which he owed. A private act of 
parliament was obtained in 1708, which related to ſevera! 
matters; the principal and Jongeſt part to the eſtate of 
Lord Chancellor Fefferies but it alſo took up the conſide- 
ration of the truſt of the eſtates, created by the deed in 
1697, which deed is particularly recited in the act: and 
there was this clauſe therein, that for preventing all con- 
troverſies as to this 20,000/. it was declared and enacted, 
that it ſhall be taken to he part of the perſonal aſſets of 
Lord Feffcrics, and liable to pay his debts, and to reimburſe 
Lady Windſor two ſums which ſhe allowed and deducted 
out of the value of her jointure toward diſcharging a 
mortgage made by Lord Chancellor F:fferies, and portions 
and maintenances, and the ſurplus to be dillributable ac- 
cording to ſtat. of diſtribution. 


After this the creditors of Lord Jefferies brought on their 
bill to a hearing in 1712; when a decree was made by 
Lord Harcourt in this manner ; to refer to the Maſter to 
take an account of the dehts due to the creditors of Lord 
Fefferics, and tax their coſts; and in order to the diſtribu- 
tion of the 20,0007. according to the act of parliament, it is 
ordered and decreed, that ſo much of the ſaid truſt eſtate 
as ſhall be ſufficient to raiſe the ſaid 20,0001. be ed to the 
beit purchaſer, and the truitecs are to execute their truſt 
by making ſuch ſale, and the defendants Lord Windſor 
and his wife to join therein; and out of the money the 


u ife firſt to be paid before all the creditors thoſe two ſums 


mentioned in the firſt act, and next the creditors their ſe- 
veral demands reſpectively; and aſterward it is ordered 
and decreed, that the reſt of the ſaid ſum be diſtributable 
according to the ſtat. of diſtribution ; and the defendant 
Lord #n.!for being in right of his wife intitled to one- 
third of the reſidue, let that he paid to him ; ang the 
daughter and only child of Lord Fefferies being intitled to 
the other two-thirds, and being an infant, let the ſaid 
two-thirds be brought before the Maſter to be put out at in 
tereſt for the benefit of the infant; and let the defendant 
Sir Jahn Trevor, who has in ſeveral tranſactions taken care 


of the infant's concerns, have notice when the Maſter » 
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to be attended by the creditors, and for placing out the 
money; and that Lord Windſor come to an account for the 


perſonal eſtate of Lord Fefferies. 


A report was made in 1714, by which it appeared, that 
the directions in the decree were not in the leaſt purſued ; 
and Lord Windſor ſtood out proceſs to ſequeſtration, which 
iſſued againſt him for production of the deeds and writings 
of the eſtate. In 1717, Sir Jobn Trevor died. In 1719, 
the infant attained her age, and in 1720, intermarried with 
the plaintiff. After this it did not appear, that any care 
was taken as to the proceedings in thoſe cauſes : but Lord 
Windſer continued to pay the debts of Lord Zefferies in the 
country and in a private manner : nor was any account as 
to this laid before the plaintiffs on their marriage. In 1729, 
Lord Windſor mortgaged this Glamorgan eſtate to Benjamin 
Haare. In 1133, Lady Windſor died. In 1738, Lord 
„ini. r died, having by his will created a truſt upon his 
real eſtate for payment ot debts, and made his ſon, the de- 
fendant, executor z who upon the ſale of this Glamorgan 
eſtate under that truſt created by Lord Windſor, purchaſed 
it. There was after this an intercourſe of letters between 
the defendant and plaintiffs and the ſolicitor of the plain- 
tiff: but the bill was not filed until 1746. | 


er Plaintiffs. It is ſeldom that a demand at this diſtance 
15 ſo well eſtabliſbed. It is a good demand under the deed, 
as part of the eſſects of Lord Fefferies, purchaſer of it un- 
der a ſettlement : but afterward eſtabliſhed both by the act 
ot parliament and decree. There are four general objecti- 
ons. Firſt, that the fine and five years nonclaim are by the 
ſtatute of tines an abſolute bar: but conſidering it firſt as 
a fine to operate in point of law, and as if now argued in 
2 court of law, it is null and void, and never affected the 
legal eſtate in the truſtees. If one, after notoriouſly turn- 
ed out of poſſeſſion, will continue ſo long without aſſerting 
his right, he ſhall be barred : but he muſt be turned out of 
poſſeſſion, diveſted, or put to a right, ſo as to be called on 
to bring his action. Therefore no fine by tenant for years, 
life, copy, or will, the rent being paid all the while, will 
bar the landlord. So where privity of eſtate; as in tenant 
for life, remainder for life, tenant in tail remainder in tail, 
the poſſeſſion is in privity. Then the poſſeſhon of Lord 
and Lady Mindſar is the poſſeſſion of the truſtees, and 
would be ſo in point of law. They come in in privity, 
and are allowed to have poſſeſſion of the eſtate by . 
on of the truſtees, whioſe duty it was to permit them ; ſo 

Nn 2 that 
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that at law they were only tenants at will to the truſtees, 
and have done no act to diſaffirm the title of the truſtees ; 
it is incident to all mortgages to let mortgagor continuc in 
poſſeſſion as long as intereſt is paid; and no fine can har 
mortgagee, becauſe mortgagor muſt be conſidered as ten- 
ant at will to him, and in privity of eſtate. Lady Je- 
ries was in effect mortgagor of this eſtate ; for the deed was 
made to ſecure this debt of hers on the death of Lord 
Fefferies : ſhe continued in the ſame way, intitled to the 
equity of redemption and to the money ariſing from it; to 
one third in her own right, and to two thirds as truſtee for 
her daughter. The intent of this fine by her and her ſecond 
huſband was to put that equity, ſhe had in her own right, 
in him; a mere donation of her to him, who took it as a 
volunteer; and by his will ſpeaks ſo. Being an equitable 
intereſt it could not be anſ»ercd otherwiſe. Then this fine 
cannot be now ſet up contrary to that deſign, and be ſaid to 
turn the truſtees eſtate to a right. The general rule of law 
is, that a fine operates according to intent of the parties, 
and not further. There is no evidence, that they meant a 


diſſeiſin of the truſtees : they all along aver the contrary, 


in their petition upon obtaining the act of parliament, in 


their anſwer to the creditor's bill; and both the legiſlature 


and decree conſidered it as a ſubfiſting, continuing, ſettle- 
ment, not as barred; and eſtabliſh it. Lord Windſer, as 
long as he could, kept off the ſale of this eſtate decreed, 
as knowing that the reſidue, after payment of the creditors 
would be brought into court for the infant's henefit. The 
court directed a receiver: this fine then mult be a diſſeiſin 
of the court; muſt run againſt that poſſeſſion, the court 
had for the benefit of the infant ; like the late caſe of Lord 
Pertſmouth v. Vincent, where an eſtate was ſtolen out ot 
poſſeſſion of the court, and a fine and length of time, 38 
years of poſſeſſion, inſiſted upon: Your Lordſhip held, it 
ſhould not bar, being founded in fraud; and that is ano- 
ther ground to ſet aſide this fine in a court of Jaw, that it 
is covinous to defeat this ſettlement. Farmer's caſe. If there 
ſhould be any doubt in a court of law, there is none in 
equity. Truſtee cannot levy a fine to defeat cefiuy que truſt 5 
for every one in poſſeſſion with notice of the truſt is a trul- 
tee; and ce/tuy que truf! has nothing to do with the * 
ſion: but it may be reſted on this, that in point of law It 
is no bar; for they were in poſſeſſion in privity of this 
deed. No one can he diſſeiſor who comes in privity of ano- 
ther. It is a maxim of the Roman law, that none can 
change the cauſe of his poſſeſſion ; becauſe it is a fraud; 


does hot give the rightful owner notice; and if the A 
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at time of the fine had nothing, being only tenants at will 
to the legal owners, it is void, and cannot after be made 


good, Saffin's cafe, though a voidable act may. The le- 
cond general objection is the diſtance or length of time at 
which this demand is made, whether, laying the fine out 
of the caſe, that is any bar by any poſitive rule of law. — 
No ſtatute of limitat ons extends to it: the legal eſtate re- 
mains ſtill in the heir of the truſtee, who cannot keep it.— 
The court muſt ſay on what terms, that muſt come out of 
him; which cannot be without ſatisfying theſe truſts. The 
firſt view in which length of time may be of weight, is, 
where it furniſhes preſumptive evidence of ſatisſaction. It 
never pays a debt: but will in many caſes preſume pay- 
ment : as where no demand is made on a bond for eighteen 
years, a jury will preſume payment. So of a legacy, and 
the acquieſcence not being accounted for, this court will 
prcſuine : which will ſtand until the contrary appears. If 
there is any appearance of this debt being paid, length of 
time would have great weight ; but there is no ſuggeſtion 
of it : not ſo much as a belief formed. The late Maſter of 
tbe Rolls ſaid, that where defendant inſiſted on length of 
time, hut could not form a belief whether it was paid or not, 
the court would not form a belief of it. It is indeed long 
lince Lady Pomfret came of age; but ſeveral accidents ſince 
account for it: no care was taken from Sir Jabn Trevor's 
death. Until 1736, ſhe had no notice of this demand. — 
The plaintiffs then went abroad for above three years; du- 
ring which and ever ſince it has been under treaty. A ſe- 
cond view, in which length of time may be material, is, 
where it would lay the parties, againſt whom the demand 
made, under great difficulties ; but with this reſtriction 
{which is a third view) to whoſe fault the acquieſcence is 
owing : for the party cannot benefit himſelf by that acqui- 
eicence, into which he unjuſtly deceives another. If ſome 
hardthips were to fall on the defendants by this length of 
me, it was owing to the miſbehaviour of Lord Windſor, 
the third general objection, in which all the defendants 
are concerned, is as to the intereſt, the rate and from what 
ume. It will clearly follow the principal, as a ſatisfaction 
for detention of the demand, a charge by way of portion on 
a real eſtate, out of which it is . and to be raiſed 
immediately. Then until raiſed, Lord Windſer, who re- 
ceived the benefit, muſt pay the intereſt. The land is the 
debtor; the perſonal eſtate of Lord Jefferies the creditor. 
A charge of a preciſe ſum on land carries intereſt always. 

om the report the refidue of the 20,000/. became liqui- 


dated: but it ought to carry it from the act of parliament 


ordecree ; and not leſs than the preſent legal rate. The 
next 
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next head of objections are thoſe peculiar to ſome of the 
detendants; which, if good, will cover the whole of theſe 
aſſets from this demand. The firſt is by the repreſentatives 
of Hoare, whether they have a right in this court to have 
his mortgage preferred to the plaintiff's demand? They 
have no lezal eſtate in them nor in any truſtee for them. 
Fhen having nothing but an equity as well as the plaintiffs, 
the court muſt decree acco ding to the prior equity. But 
it they had the legal eſtate, they had notice, and ſo mult 
become truſtees. Perhaps the a& of parliament, becauſe 
private, may not be notice : but there is a decree, which 
has been determined to be notice. 2 C. C. 48. A ſuit in 
equity is ſuch a lis pendens as to affect all mankind ; which, 
though a hard rule, holds, becaule it is otherwiſe impoſſi- 
ble to come at juſtice. Then a decree, which is to be car- 
ried into execution, is fuller notice than a ſuit. But if 
there was not this conſtructive, there is actual, notice; as 
notice to the ſolicitor or perſon tranſacting always is as 
well as the party himſelf; and that would appear, if the 

produce the copy of this deed in 1697, and tne abſtra 

of the title deeds of this eſtate ; which the repreſentatives 
ot Hoare admit, they found in his cuſtody, and that they 
were laid before his counſel. If they do not produce, no- 
tice, which is charged, will be preſumed. That is the con- 
ſtant rule; and has been ſo ruled by Lord Chief Baron at 
Nrft frius upon not producing ſhop-books. Next as to 
Clavering's mortgage made afterward by Lord M indſer, the 
eſtate is thereby taken ſubje& to Here's mortgage expreſs- 
ly : nor have they a legal eſtate of any ſort, not even un- 
der this colourable fine, but take a mere equity: Another 
particular defence is by Lord Windſor as purchaſer of the 
Glamorgan eſtate ; but whether or no that was fair and for a 


full price, he had undoubtedly notice. 


For defendants. Defendants admit, this was originally 
part of the perional eſtate of Lord F-Feries ; but inſiſt on 
plaintiffs ſhewing, that this reſidue of it ſtill remains not 
applied in a courſe of adminiſtration to anſwer prior de- 
mands ; for if thoſe are ſufficient to exhauſt the whole, the 
plaintiffs have no right. Courts of equity diſcountenance 
ſuits for old, ſtale accounts. Preſumption from length 
time is uſed by the law for the ſake of public peace and quiet 
(which is the ſtatute of limitations,) and that otherwiſe it 
were to do juſtice but by hazard, 1 here where the 
ſum is not ſpecitic or liquidated: On theſe two principles 
are bonds, ace pride and judgments preſumed paid, mon- 
gages ſatisfied, and ſo the whole equity of redemption = 
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right to an eſtate is given up after letting mortgagee con- 
tinue in poſſeſſion twenty years. Length of time will 
preſume a fine, recovery, tenant to præcipe, or even an 
act of parliament, and deeds to be executed. A merchant 
here ſends over to his correſpondent an account; if not 
objected to, it is preſumed right. In conveyances of real 
eſtates after twenty-five years livery of ſeiſin is preſumed, 
There is a bar from a poſitive rule of law, conſidering it as 
an action of account which muſt be within fix years after 
infant attains his age. Fg. Abr. 304. The queſtion is 
not, whether the plaintiffs have not ſatisfied this demand, 
but whether this 20,000/. has not been ſatisfied in the way 
it ought ; for then the plaintiffs have no demand, and length 
of time will preſume it properly adminiſtered. Lady Pomfret 
muſt have had notice of this ſettlement : this is not a caſe, in 
which defendants are to prove notice. Lord Windſor might 
pay the debts without ſelling the eſtate: and it cannot be 
thence inferred, that endeavours were uſed to prevent her 
from knowing her right. The next defence is from the 


elfect of the fine levied upon her thinking proper to ſet- 


tle this eſtate on her huſband, and of the nonclaim. It 
is ſaid to be no bar, becauſe this is a truſt. It would be 
laying down the rule too general to ſay, a fine would not 
bar a truſt ; ſuppoſe an eſtate in truſt for A. and his heirs, 
who is in poſſeſſion, and conveys to another for valuable con- 
ſidetation; that other has only a mere truſt ; a third perſon 
gets into poſſeſſion, and, while he enjoys it wrongfully twenty 
years, levies a fine: if he, who had the legal right origi- 
nally, was to bring an action at law or ejectment, he could 
not recover, Tf he could, a fine would amount to little 
in moſt of theſe eſtates, which are purchaſed, as the legal 
eſtate oſten cannot be got in, Eſtates in truſt, as moſt in 
this kingdom are now, depend on poſſeſſion, which is 
21.04 againſt the owner of the legal eſtate. So likewiſe as 
% any claims and charges out of the eſtate, which mult 
ay be barred. It is ſaid, a fine bars only according to the 
intent: but it may be uſed for every purpoſe to ſupport 
that, for which it was levied. The breaking through this 
would break though all equitable fines, on which ſeveral 
ſtates are held, But though from the privity it ſhould 
not be a bar as to Lord and Lady Vindſer, the ſubſequent 
Purchaſers ſhall have the full operation of it, when they 
come in, and the nonclaim run from thence. The general 
Principle, why a court of equity will not relieve againſt 
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purchaſers for valuable conſideration, is not, becauſe they 
have the legal eſtate, but becauſe it will not for the ſake 
of another, who has no better equity, take away from him 
that which he has equitably purchaſed, It is miſtaking 
the rule to ſay, the prior equity ſhall prevail; for the de- 
fendants ate purchaſers for valuable conſideration, inſiſting 
that the plaintiffs have no right to come againſt them for 
aid in a court of equity; and if they had pleaded their 
purchaſes, the court would not inquire, whether or no they 
had the legal title, but whether the money was paid, c. 
Notice is not to be preſumed, and is not ſhewn. If one 
directed to produce books, which will be evidence againſt 
him, will not, as he ought, the preſumption in a court of 
law will be againſt him: but that is not the caſe of pur- 
chaſers for valuable conſideration without notice, whom 
this court permits to conceal deeds and writings. It does 
not appear, when the copy and abſtrat came into the cuſ- 
tody of Hoare z and it might be after his mortgage. The 
letters of the defendant Lord Windſor to the plaintiff and 
his ſolicitor, offering to come to an account and a refer- 
ence, are no admiſſion, It only means to refer the deter- 
mination of the bar from length of time, As to the inte- 
reſt, this is a reſidue of perſonal eſtate and aſſets, which do 
not carry intereſt, Des”: 


Lord Chancellor allowed an objeQion made to the reading 
receipts, proved viva voce at the hearing, to ſhew certain 
debts of Lord Fefferies paid by Lord Windſor. On plene 
admini ſtravit the defendant muſt ſhew ſomething, that ſuch 
a debt was due; and perhaps after ſuch a diſtance of time 
ancient receipts may be reaſonable evidence, that there 
was ſuch a debt: but as to proving exhibits viva voce it is 
a certain, eſtabliſhed rule, that you can only prove the 
handwriting of the perſon to that exhibit, or the hand- 
writing of the writneſs : but cannot enter into an exami- 
nation whatever, that will admit of a croſs examination. 
Then ſuppeſing theſe receipts might be ſome evidence of 
a debt due from Lord Fefferies, as otherwiſe his repreſen- 
tatives would not pay the money, that is a fact, the plain- 
tiffs ought to have liberty to controvert; and therefore it 
ought to be examined in a proper manner, where there 
may be that liberty ; for ſuppoſe, the plaintiffs have a wit- 
neſs to prove, it was the debt of Lord Windfer or his wile, 
they could not call that witneſs here: therefore that very 


right, the plaintiffs have to controvert, and croſs * 
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an objection to the reading theſe viva voce ; not but that 
Lord Windſor may haye the benefit of them ſome way or 


other. 


His Lordſhip took time to conſider of the cauſe; and 
ſaid, it was material to ſee certain fines ſaid to be levied; 
becauſe whoever claimed as purchaſers for valuable conſi- 
6 ration without notice, were not hound by the recital in 
the sch of parliament, which was not a public act io bind 
all mankind ; and now delivered his opinion. 


| direted this cauſe to ſtand over for judgment, not for 
any material doubt in my own mind concerning the juſtice 
of the caſe, but in ſome meaſure to give opportunity to 
the plaintiffs to ſupply a formality in evidence; and alſo 
L ſaw the caſe attended with ſuch particular circumſtances, 
as would require ſome ſpecial direction to attain juſtice, 
which would require conſideration; and alfo as the cauſe 
conſiſts of a great variety of facts, ſome of which are not 
without intricacy. | 


The material part of the caſe ariſes on the deed of truſt 
in 1697, by which the truſtees have the inheritance in 
them. The truſts are declared dividedly and in a different 
manner: though they amount at laſt to the ſame purpoſe. 
The prior charges to the raiſing the 20,000). are all uncer- 
tain and in the dark; and the truſtees had a diſcretion, if 
they thought fit, to exonerate Lady Jefferies's jointure 
from thoſe charges. By the act of parliament this truſt 
is enacted to be carried into execution, and the money 
raiſed; and ſo it is ordered by the decree, which is a very 
uncommon one, and particular care taken in giving the 
directions. 


Upon the ſtate of the caſe there are two general conſi- 
derations. | 


Firſt the nature and original right of the plaintiff's de- 
mand; which is to be rather mentioned than confidered, 
being as plain as can be, a bill for a common, ordinary, 
relief in equity by a child for an account of the perſonal 
eſtate of her father, and to have a diſtributive ſhare of 
it according to the ſtatute; and, as one part conſiſts of a 
(ruſt of a real eſtate, to call for an execution of that truſt. 


But 


3 
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But the material conſideration ariſes on the ſecond head, 
to be divided into ſeveral parts upon the objections and 
defences to this demand, of which ſeveral kinds are ſet up 
by way of bars, 


Firſt all the defendants inſiſt on the fine and nonclaim, 
& hich has ariſen thereon: but I am of opinion, there is 
no colour for a bar from thence either in law or equity. 
Firſt, to take it as it ſtands at common law, it was a void 
fine; and any perſon might plead thereto, that partes finir 
nihil habuerunt ; for after the ſecond marriage of Lady Jef- 
feries they continued in poſſeſſion by permiſſion of the truſ- 


tees, who had undoubtedly the legal eftate in them upon 


ſeveral truſts, particularly to raiſe this 20,000/. which was 
an incumbrance therefore on this eſtate. Then in point 


of law they were tenants at will to thoſe truſtees;. and 


Fine by 
renant at 
will void : 
no ditiei- 
un. Other- 
wie of 
feuttinent 
on livery, 


therefore the poſſeſſion of Lord and Lady Windfar after 
the marriage; and of her before the marriage, was the 
very poſſeſſion in conſideration of law of the truſtees, 
Then what do they do, being thus in poſſeſſion ? They 
do no act to change the nature of it, but barely a fine: 
this then in conſideration of Jaw is only a fine by tenants 
at will to the truſtees, and conſequently void according to 
all the determinations; as in Farmer's caſe, 3 Co. Saffin's 
caſe; 5 . This proves, they meant nothing by the fine 
but to paſs what they might; for if they meant a wrong 
thereby, they muſt have taken another method; as this 
could not work a diſſciſin on the truſtees and turn their 
eſtate to a right, which they were tenants at will to the 
truſtees, This way indeed they might do it according to 
the diſtinction taken in ſeveral caſes, particularly in Der- 
mer v. Purkhurſl, if they executed a teoffment on the land; 
becauſe it is a teoffment on livery, * which is notoriety to 
the truſtees, and puts it on them to make entry ta avoid: 
but that not being done, things were juſt as before: no 
eſtate was gained to them by wrong, nor the eſtate turned 
to a right. Beſide thoſe general caſes aforeſaid, there 1s 
Focus v. Saliſbury, Hard. 400, in which the opinion of 
Lord Hale as to the privity between leſſor and leſſee, where 
the fine ſhould not bar, is very material to this, he com- 
paring that caſe directly to a mortgage; and here is as much 
privity, as can be. This then has clearly no operation in 
point of law ; and indeed the aQs ſubſequent to the fine 


# Cowper 697. 3 Atk. 339, 562. 


explain 
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explain it to the contrary, and ſhew, it was not the intent 
of the parties to the fine to diſſeiſe or bar the truſtees, viz. 
the private act of parliament obtained after the fine by 
Lord and Lady Windſor for an execution of this truſt, and 
the decree in a ſuit to which they were parties, and did 
not complain thereof. All theſe caſes amount to the caſes 
put in Farmer's caſe, where the paying the rent was held 
evidence of no diſſeiſin of the leſſor, as paying the rent ad- 
mitted poſſeſſion of the leſſor. I agree to what the defend- 
ants inſiſt on, that the purchaſers coming in ſince ought to 
have the tull benefit of the operation of this fine ; but they 
cannot have more than the operation of it. As this fine 
was a nullity at firſt, nothing ariſing from length of time 
can make it good; and nonclaim on a void fine amounts 
to nothing, has no effect at all. There is no difference in 
that reſpe& from length of time: but in caſes where the 
fine was good in its original, and the parties to be barred 
by the fine have different times to enter, there is a pro- 
longation of the fine for that purpoſe in the caſe of fines; 
25 in a fine by tenant for life, which as ſoon as levied ope- 
rates a forfeiture, and the remainder man or reverſioner 
may enter preſently, but is not bound ſo to do; and there- 
fore the law gives him five years after the death of the 
tenant for life, becauſe he has no reaſon to look until the 
natural determination of the eſtate : but I know no other 
caſes, in which the law will give different times of entry 
on nonclaim on the foot of fines, I will go ſtill farther : 
that if this had been a bar * in point of law to all intents 
and purpoſes, it would be none in equity: my reaſon is 
this. Lord and Lady Windſor were in nature of mortga- 
gots of this eſtate; continued in poſſeſſion juſt on the ſame 
foot as a mortgagor continues in poſſeſſion, before mortga- 
gee enters, who may enter on him at any time. This 
incumbrance has the effect of a mortgage: then it is a cer- 
tain coarine in this court, that a fine by mortgagor in 
pul. ſion, cannot bar mortgagee; and that is the caſe 
put before mentioned by Hale. The caſe of this fine is 
ſtill ſtronger than almoſt any that can be put, for this par- 
ticular reaſon, Lady Windſer, who levied the fine, was in 
the nature of truſtee of this very ſum of 20,000/. which 
was the charge; for executors and adminiſtrators to many 


A fine no bar where a hill for relief has been filed, ſecus for diſ- 
very, 1 Brown, 289. 
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purpoſes, though not to all, are in this court conſidered as 
truſtees. She was adminiſtratrix to her late huſband, and 
guardian to her infant daughter; both which capacities, 
the adminiſtratorſhip and more ſtrongly the guardianſhip, 
infer a truſt. She was intitled to the 20, 00. to pay debts, 
and diſtribute the ſurplus; two-thirds of which to her 
infant daughter, to whom ſhe was guardian. Then being 
truſtee of this very fund, ſhe does not act, which is in- 
ſiſted on to be bar and extinguiſhment of this truſt of hers, 
On this foundation therefore, ſuppoſing the fine good in 
law, this court' ought not to ſtand by and ſuffer a fine, 
levied by ſuch perſon, to bar the equitable right, creditors 


had to this fund for payment of debts, and alſo the infant's; 
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for ſuppoſe, the creditors wanted the reſidue of this ſum 
to pay them, this court would not fuffer it to be ſaid, they 
ſhould not come againſt the eſtate becauſe of this fine le- 
vied by her: it would be abſurd ; and if a practice of this 
kind was ſuffered to prevail, a Court of Equity might as 
well be aboliſhed by act of parliament. 


The ſecond point inſiſted on is the great length of time, 
ſince the right to this demand accrued to the plaintiff, 
This, I own, has the ſtrongeſt appearance; but yet not of 
ſufficient weight to bar this demand. It is true, that 
Courts of Equity do diſcourage ſuits for old, ſtale, accounts, 
and very rightly: but every caſe of that kind muſt be con- 
ſidered on its own circumſtances, and ought to be deter- 
mined by the Juſtice and Equity of that particular caſe ari- 
ſing from thoſe circumſtances, - It is firſt to be obſerved, 
there is no ſtatute of limitation ſtands in the plaintiffs way; 
for that was not pleaded, or inſiſted upon at the bar, Next 
it is clear that no preſumption of ſatisfaction ariſes from 


this length of time, that is to the plaintiffs; for it is not 


pretended that any thing was paid to them, or that their 
right was in proper time fully diſcloſed to them. All that 
is ſaid, is, that the whole money has been applied to pay- 
ments of debts of Lord Jefferies, If ſo, it is rightly ap- 
plied; but that does not appear to me: but, ſo far as the 
evidence in this cauſe goes, I muſt take it to be otherwiſe: 
not that I mean to bind the defendant, but then to deter- 
mine how far length of time ought to prevail in this caſe, 


Account ſettled ten years before bill filed. tho' containing 
errors, ſhall not be opened, but plaintiff may ſurcharge and failify. 
2 Brown, 62. 
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the particular nature of the plaintiff's bill, and what ap- 
pears in the former caſe, ought to be conſidered. Firſt I 
not take this bill to be a mere demand of a ſtale account of 
the perſonal eſtate of Lord Jefferies, but in part for the ex- 
ecution of a truſt of real eſtate. It is true, that when ex- 
ecuted, it will become part of the perſonal eſtate of Lord 
7:ſferies : but ſtill the fund and ſecurity, out of which it is 
to come, are real. Next it appears, that this partakes very 
ſtrongly of a bill to have the benefit of a former decree in 
this court, and for performance thereof. The direction 
there for the general account of Lord Fefferiess perſonal 
eſtate is placed a little oddly, but rightly ; becauſe the prin- 
cipal fund for all the purpoſes was the 20, 00. but neither 
that account nor the creditors: proving their debts was to 
retard the ſale for raiſing the 20,000/. which as ſoon as 
raiſed was to be brought before the Maſter for the purpoſes 
mentioned. I conjeQure (for it is no more) that ſome ob- 
jection was made at the hearing that cauſe, that the infant 
was not made party, and that the court over-ruled that ob- 
jection; and rightly ; becauſe the creditors were not bound 
to bring the intant, who was intitled only to a diſtributive 
ſhare of her father's perſonal eſtate, before the court : but 
ſtill Lord Harcourt ſaw a ſpecialty in it, that a truſt was to 
be executed, on which a large ſurplus was to ariſe, and 
would not order the cauſe to ſtand over for want of parties, 
but went on to give all thoſe direQions, which would have 
been given, if the infant had been party : for it was but 
formality. Then he does not make a decree as if proceed- 
ing barely on a bill for ſatisfaction of creditors, (for then he 
would only have directed an account of the debts, the per- 
ſonal eſtate to be applied, and the ſurplus paid to the admi- 
niſtratrix ; which would be all that was neceſſary) but find- 
ing the caſe in thoſe circumſtances, very rightly directed the 
raiſing the whole ſum not only for payment of the debts; 
and decreed the truſtees to execute the truſt with juſt ſuch 
directions as the court ſhould have given, if the infant had 
been party; much the ſame as giving liberty to a perſon to 
come before a Maſter to claim an intereſt ; which is fre- 
quently done in this court to accommodate families, and 
prevent variety of ſuits; juſt as legatees are directed to 
claim legacies. The way taken was to direct Sir John Trevor 
to be attended to check tlie account for benefit of the in- 
fant; which was all that could be done, if the infant had 
been a party, But ſuppoſe error in the decree, and * 
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the court went farther than they ſhould (though I think 

rightly) Lord Windſor and his wife have not complained of 

it : nor is there any appeal or bill of review, nor could 

Infancy. there be after this length of time. But I do not take it to 
Ibis cart de an erroneous decree; for there are ſeveral thi hi 
may give 5 ings this 
extrajudi- court may do ex officio for infants, The court often gives 
_ _ extrajudicial directions for an infant, and hears a perſon as 
an infant: amicus curie. I remember in Lord *Macclerfi-/d's time in 
or on ſtran- the caſe of the late Lord Dudley, & on the miſmanagement 
—＋⏑ of his eſtate, a ſtranger came and compliined of the guar- 
undertak- dian and abuſe of the infant's eſtate 3 upon this application 
ing to pay and his undertaking to pay the coſts, the court directed the 
colts. Maſter to examine the receiver's accounts, to ſee whether 
the infant was wronged or not. Beſide, this being a bill 

for execution of the truſt and to have the benefit of that 

former decree, Lady Pomfret is not barely ſuing for her 
diſtributive ſhare, (which is another conſideration), for 

ſhe ſues as adminiſtratrix de bonis non of her father, ſtanding 

in that right alſo. If then this truſt for raiſing 20,000/. 

has not been executed, what bar is there from length of 

time againſt an adminiſtratrix calling for an execution of 

this truſt of the real eſtate, which belongs to the adminiſtra- 

trix and repreſentative of the perſonal eſtate to do? But 

beſides, there are ſeveral other circumſtances in this caſe 

ſufficient to ſurmount this objection from length of time in 

a court of equity. Firſt, the behaviour of the late Lord 

Windſor. It was his duty after that marriage to take care 

of the infant of very tender years, to whom his wife was 

mother and ſole guardian; and in order to that ought to 

have delivered an inventoty of the perſonal eſtate into the 
Eccleſiaſtical Court; if not, he ought to have kept an ex- 

act accdũnt vf it and of the debts; which was not done. 

Befide, the direction of the decree of this court, anxiouſly 

given for the benefit of the infant were left totally unper- 

tormed and neglected, no account taken; the fund not 

raiſed, nor notice given to Sir Join Trevor. He was preſſed 

to ſell this eſtate immediately for raiſing the 20,000/. ac- 

cording to the decree. To that ſale à production of the 

deeds and writings was neceſſary; to avoid which he ſtood 

out to a ſequeſtration, and took all methods to evade the 
obedience of the decree in that reſpect. That was plainly 

the point he ſo oppoſed until the death of Sir Join Trevor 

and then no other perſon remained to take care of the im 
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f1nt's intereſt except her mother, who was in the hands of 
the father-in-law, on whom all that power devolved ; and 
how his intereſt lay, is plain. Next it is neceſſary upon 
the head of his behaviour to obſerve, there was no diiclo- 
ſureto Lady Pomfret after coming of age and marriage : 
and probable evidence, ſhe did not know of this deed of 
truſt till it was found among the effects of Sir Jobn Trevor 
that is not certain, but prohable. Next upon this head 
of hehaviour, the meſſages on which the defendant Lord 
Il inlſor was ſent hy his father in 1735 to the plaintiffs, 
defiring ſome account to be made up, particularly about 
the time he wanted to ſell to a purchaſer, who inſiſted 
upon Lady Pomfret's joining; which ſhews, that as ſoon 
as it is neceſſary, a meſſage is ſent to her, but before that 
time induſtry uſed to conceal the deeds and writings. But 
under this head the behaviour of the preſent Lord Mindſer 
is to he conſidered 3 which is very much to be commended 
at leaſt until the ſuit came on; and very different from his 
father's ; which is not to be commended. The defendant's 
letters to Lord Pomfret and his ſolicitors ſpeak a deſire to 
do juſtice in the caſe; to have it determined in an amica- 
ne way; admit, he had been told, a balance was due to 
Lady Femfret, and that ſhe was intitled to an account. 
The reſult in point of law is ſo ſtrong, that if this had been 
a caſe within the ſtat. of limitation, and that was inſiſted 
upon againſt the account, it has been ſufficient to take the 
caſe out of the ſtat. of limitation; and that here is a di- 
rect admiſſion of a title to, and offer to come to an account 
not only hefore arbitrators, but in Chancery if the other 
party choſe it; and a great deal leſs has been ſuffered to 
do on the ſtat. of limitation. As to the objection that this 
meant to refer to arbitrators the determination of the bar 
from length of time, and whether within the ſtat. of limi- 
tation, that is a moſt forced conſtruction : that is never 
thought of to he referred to arbitrators, but commonly the 
jultice of the caſe, and other expreſſions ſhew, it was for the 
account the reference was mtended, and was the point un- 
der conſideration. 


The next defence and bar ſet up, is the purchaſes for 
valuable conſideration; which are ſeveral. The firſt (be- 
cauſe it goes to the whole) is the defendant Lord Windſor's 
purchaſe in 1740; which I will lay out of the caſe ; becauſe 
if the plaintiFs are right in the demand on the other point, 
ticre is no colour to let that prevail, though for — 
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which ficit tranſactions, he had clear notice throughout of this de- 
mand admitting that when he purchaſed, he took a cel- 
muſt take lateral ſecurity to indemnity him. But what is material; 
fubject to is from the two mortgages, purchaſes pro tanto. Firſt as 


_ 2 to that to Hoare I am of opinion, there is ſufficient evidence 


eus if 1}, of notice to him from the admiſſion in the anſwer of his 
mortgagee repreſentatives. No weight is to be laid on the ohjection, 
— not that it does not appear, when the copy of the decd found 
Brown,65. in his cuſtody came there ; for if a perſon admits a deed 
86) in his cuſtody, whether as repreſentative or otherwiſe, it 
(4 is incumbent on him to ſhew when; for it is impoſſible for 
the other fide to ſhe wit. But there is no doubt of notice. 

' Next as to the ſecond mortgage to Clavering, which was 
after and with notice of Hoare's mortgage, it does not in- 

deed appear, there was any notice of this demand ; there- 

fore I will take it to be a mortgage without notice of it. 

That will not vary the order and priority of the plaintiff's 
demand; whe notice is admitted of Heare's mortgage 

and incumbrance, which was prior to Clavering's, poſteri- 

or to the plaintiff's charge on this eſtate by this truſt, on 

which the legal eſtate continues to this day to the heir of 

the ſurviving truſtee. Conſequently as Clavering muſt take 

this mortgage ſubje& to Hoare's it muſt be taken ſuhject to 

every thing that was ſubject to. The conſidering the right 

and order of redemption in this court will prove it. The 

plaintiffs having a prior incumbrance, might compel Heare 

to redeem them; which if done, Hoare would have a right 

in both capacities to compel Clavering and thoſe claiming 

the benefit of that mortgage to redeem him or be forecloſed, 

which muſt be to redeem him as to both, not by piece- 

meal; not only as to the incumhrance taken in from the 
plaintiffs, but as to the other. A court of Equity would ſay, 

they ſhould not take away the legal eſtate Hoare would then 

have got from the truſtees, but muſt redeem as to the whole. 

Where all Clavering then could be in no better condition. But in 
claim in this caſe I do not think, there is occaſion to reſort to all 
+ yo (8 theſe reaſons on the point of notice; for all theſe parties in 
tempore, both mortgages are all incumbrances in, and claim only an 
tior jure. equity, the legal eſtate certainly ſtanding out in the truſtee. 
here one + [hen the Rule in Equity is, gui pricr tempore potier jure; 
has better and as all the defendants as well as the plaintiffs have but 
right to an equity, that general rule muſt prevail with this diftinfti- 
— * on (which yet will conclude in favour of the plaintiffs) 
ol that it holds only, where none of the parties have a bettet 
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rigit to call for the legal eſtate than the others; for there 


are caſes, where it is held, that they, who have ſuch a 
right, ſhall be preferred. In Brace v. Dutcbeſs of Maribo- 
rough, 2 Will. 495. the general rule only is laid down 
without entering into any —_—_— or particularity there- 
from; but in another caſe in Yer. ſuch exception appears. 
Now in the preſent calc, laying aſide the point of notice, 
which of theſe parties, all claiming for valuable confidera- 
tion, has the beſt right to call for the legal eſtate out of the 
heir of the ſurviving truſtee ? plainly Lady Pomfret ; for 
they are truſtees for her, that is for the repreſentative of the 
perſonal eſtate of Lord Jefferies, which ſhe is adminiſtratrix 
dr bonis non of her father, and in another light as truſtees 
for her diſtributive part. Then neither of the others have 
au equal right with her; but ſhe has better than any other 
to call for it. 


None of theſe defences therefore can prevail in Equity 
azainſt the plaintiff's demand. 


The laſt queſtion is as to the intereſt of this, whatever 
it ſhould come out to be.“ Lord Jefferies was in poſſeſſion 
ofthis eſtate until his death; after which, and after Lord 
IWindſor on his marriage with the widow got the whole 
management, her real eſtate was the debtor, the perſonal 
eſtate of Lord Jefferies was the creditor, for this ſum. The 
tund, on which it was charged, produced profits, which 
might anſwer intereſt ; and it wasa charge of a portion on 
real eſtite 3 from the time therefore it ought to be raiſed 
and paid, it in its own nature ought to carry intereſt, 
though not mentioned. Though it is not neceſſary to cite 
cales tor this. Lord Kilmurry v. Geary, Eq. Ab. 341. was 
ſtronger than this; becauſe it aroſe merely under a power, 
and has been cited in this court, and allowed a right deter- 
mination. As to the particularitics of the preſent caſe, the 
decree has not only directed this to be raiſed, but anxi- 
oully direted the two-thirds to be placed out for the infant's 
benefit. This Lord Windſor diſobeyed, and in my opinion 
broke his truſt as guardian; and if the court ſhould ſtand 
till, and let all the profits of this fund be put into his own 
packet, it would be a ſtrange determination. The next 
contderation is, from what time it ſhall carry intereſt? In 
iny opinion the times inſiſted on for plaintiffs, the death 
0 Lord Zefferies and the decree in 1712, are too early to 
. commence from. Though Lord Windſor was greatly to 
blame, and the default has much the greateſt part ariſen 
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from him, yet I cannot quite excuſe the plaintiffs from 
ome lacheſs. Thus far appears; that from 1735 there 
was ſome intimation of this demand; which is material 
to be taken into conſideration; but [ do not ſo much go 
on that as on another circumſtance, which furniſhes me 
with a proper period of time in a caſe, attended with ſo 
great a length, to fix it. Lord Winder and his wite in 
her :right were guardians; and unleſs the contrary is 
ſhewn, it muſt be preſumed, that until her marriage they 
maintained her. the was properly to be maintained by 
them; and what was advanced towards that does not ap- 
pear. he inelination of my judgment is to take the com- 
mencement of the intereſt from the time of the plaintiff's 
marriage in 1720; which will be carrying it back a great 
way in a caſe of this kind, that ariſes after ſo great a length 
of time. 


For plaintiffs it was then urged, that the infant had been 
maintained out of her own eſtate; and further, that the 
debts paid by Lo d Windſor ſhould go to fink the intereſt 
of the 20,000/. hefore it ſunk the fund itfelf : otherwiſe 
Lord Windſor would have the profits of this ſum in his 
own pocket from the death of Lord Jefferies to 1712. 


Lord Chancellor took a little further time, and Aug. 3. 
ſaid, this was on the be{t conſideration his opinion. There 
were antecedent truſts on the 20, 000. itſelf, before it was 
come to the perſonal eſtate of Lord Jefferies ; conſequently 
it is impoſſible to lay at his death, how much was due to 
his eſtate ; for nothing but a reſidue was to be paid to his 
executors and adminiſtrators. Then conſider what altera- 
tions were made by, and what was the intent of, the pri- 
vate act of parliament. The liquidation is thereby made. 
It is an act for ſale of the eſtate of Lord Chancellor ere 
for pay ment of debts and portions. This truſt is taken up 
collaterally: the plain reſult of the enacting clauſe, which 
is very remarkable, (and on that I ground my opinion) is, 
that the legiſlature diſcharged the gain from all the 
other truſts and incumbrances on it before; but directed 
Lady Windſer to be reimburſed what ſhe deduQed out of 
her jointure ; ſo that they meant to reduce the clear te- 
ſidue to a certainty; trom whence then muſt the intereſt 
on that reſidue commence ? (for it cannot upon the ſums 
pa.d by Lady Miudſor, which were at home) whether from 
the paſſing this act, or from the decree ? In this caſe it 
is a reaſonable meaſure to direct the intereſt _—_ re- 
due from the decree: tor inſtantly from paſſing w_ 
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would be too ſtrit: ſometime muſt be given for the ſale. 
But from the decree (on the foot of which I am willing to 
take things, and not to do any thing to interfere there- 
with, as it was ſo carefully made for the infant) tranft in 
rem j ulicatam and then this reſidue is not only a ſum 
charged on land, but a duty decreed ; and therefore it is 
right it ſhould carry intcreſt at four per cent. from that 


time. 


Harriſon verſus Rumſey, July 30, 1752. Caſe 164. 


Ox petition. 


Lord Cbancellar ſaid, he would by no means ſet aſide a Decree by 
decree obtained by conſent of counſel on both fides ; for _— 
it would be moſt dangerous. It was an eſtabliſhed rule ide. 
not to do it; nor would he make the precedent. There 
was a good while ago an appeal of that kind in the Houſe 
of Lords, who deſited the party to bring an action againſt 
the counſel. If they could prove colluſion on the counſel, 
it would be a differcnt thing. ' 
(489) 
Ex Parte Skip. Fuly 31, 175%. | Caſe 165. 


Lond CHANCELLOR. 


HE rule of the court is, upon a bill to be relieved ,..© 
againſt demands of — — intereſt, not to make —_— 

void the whole debt, but it muſt be on ſubmiſſion to pay not com- 
what really is due: but it is different in a commiſſion of pelted to 
bankruptcy. For then the queſtion is, whether the aſſig- 7 75 
nees have not a right to inſiſt, that the whole is void as an que on uſu- 
uſurious contract ? They have ſuch a right: and unleſs the rious con- 
aſſignees and creditors ſubmit to pay what is really due, I 
cannot do it. This has been attempted often, to turn this 
proceeding in a Court of Equity in commiffion of bank 
ruptcy into the nature of a bill to ſet aſide an uſurious con- 
tract; but refuſed. | 


® Infants bound by a decree taken by conſent, though no reference 
to a maſter to inquire whether it was 2 their benefit, which is uſual, 
oy conn proceeding on the idea that it was for their benefit, 


| Brown, 488. 
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Caſe 166. | 
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Anonymous. July, 1752. 


Ox a motion for ne exeat regno. 


Lord CHANCELLOR. 


An afhdavit to found ſuch a writ upon, muſt not only 
ſay, that the defendant is indebted ſuch a ſum, but muſt 
alſo mention the facts, on which it ariſes, and cn which it 
is grounded . And in this caſe the bill being againſt an 
adminiſtrator, the affidavit ought to ſwear (or to the beſt of 
his knowledge or belief) that aſſets had come to his hands; 
becauſe the demand ariſes in auter droit - otherwile it would 
be holding one, who would not be held to bail at law; and 
would detain a perſon here, whom they had no right to de- 
tain, the demand ariſing in auter droit. 


Caſe 167. Ex Parte Artis. Auguſt 1, 1752. 
Bankrupts. P ETIT ION on the part of bankrupt's wife claiming 


an annuity out of his eſtate; for the payment of the 
arrears of which annuity to her there was a decree, and 
that 1700. part of the eſtate, aſſets being admitted, ſhould 


be placed out to ſecurethe growing payments to her. 


Neexeat 
regno. 
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A te The general rule as to common annuities in general is, 
on u gene- (as I take it) and is certainly right, that where one is intitled 
ral perſon- , to an annuity from another, which is not a rent charge on 


al annuity land or on a {pecific part of his eſtate, but a perional annui- 


— ty to be paid by that perſon who becomes bankrupt, it is on- 


's cl. . 4 . 
3 ly a general demand on him and his eſlate, and there is no- 


But where thing then a debt on his eſtate but the arrears of the annui- 
muta ty at the time of the bankruptey; for thoſe accruing after- 
tor by de- ward become a debt after the bankruptcy. + The method 
cree alfo, then taken to do juſtice on both ſides is this; Was the oof 
defitiencey nuitant to be admitted only as a creditor for the arrears de- 
— g—_— fore the bankruptcy, it would he a great prejudice to the 


out of the . — a : 

capital. annuitant, who would loſe a right ; was it to be put in ano- 

I payment of the debt 

dm decryed ;. ſuch 
Per 
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ther ſhape, ſo that the annuity was to be received from time 
o time as an accruing debt on the eſtate, that would make 
the diviſion of the eſtate perpetual, and there could be no 
final diviſion during the annuitant's lite. To avoid there- 
fore the injuſtice on one hand, and to attain a dividend of 
the eſtate at a certain time, the court puts it in another 
ſhape of ſetting a value on the annuity ; becauſe it was only 
a general, perſonal demand. That is the rule in general 
cales: but this is a very particular caſe. The petitioner 
not being a creditor only for an annuity in general out of 
tcitator's eſtate by reaſon of a devaſtevit, the executor, (in 
whole hands it is), may have made; (it having. been ar- 
gued that this caſe was only in nature of a devaſtevit, which 
only a perſonal demand) but ſhe is alſo a creditor by de- 
cree, and was intitled to have that ſum placed out at the 
time of the decree. Then the commiſhon of bankruptcy has 
made no alteration in that right except only as to the level- 
ling, which is the effect of the bankruptcy ; but ſhe has a 
right to have the ſum placed out, and then the right be- 


tween her and the aſſignee is, if that does not anſwer her 


annuity, that ſhe has a right to apply, as ſhe would have 
again the bankrupt, to have it ſupplied out of the reſt. — 
That has otten happened out of a deticient fund. It appears 
to be like the caſe of a covenant or agreement in conſidera- 
tion of marriage or other conſideration to lay out money in 
purchaſe of land; it the bankrupt had ſo covenanted before 
his hankruptcy either for a jointure for his wife for life with- 
out more, or for a jointure and alſo remainder over ; the 
right would be, not to ſet a value upon this, but to ſee what 
would he the proportional dividend to come out of the eſtate 
25 to the money to be laid out in land, and that ſhould be 
laid out in land: which if ſettled in ſtrict ſettlement, then 
the wife could have no more than the intereſt and dividend 
during her life; becauſe ſhe could not draw out any part 
ol the remainders; and they would be all loſers equally.— 
Put it it was only to be ſettled on her for her life, fo that 
the reverſion would be in the bankrupt himſelf, if the divi- 
dend would not produce that, ſhe ſhould then come upon 
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tre fund to make good that deficiency ; for ſhe would be 


nt1tled to that benefit againſt the bankrupt : but not againſt 
tne remainders who would be equally intitled with her.— 
This differs from a bond with penalty, which is a perſonal 
contract. This is the right, and in that manner muſt it be 
up ſed of. Let her out of the dividends be paid the grow- 
ny hay ments of her annuity. If that ſhould prove defici- 


dar, let it be made good out of the capital to be raiſed by ſale 
ot lullicient part from time to time. 
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Finch verſus Finch, Ofober 24, 1752, 


HE bill was for the ex=cution of the truſt of an act 

of parliament and will made by Daniel I. ord Netting- 
bam; the truſt of which was to pay debts and portions 
on the eſtate, next to ſettle the eſtate in the ſeveral bran- 
ches of the family. None of the ſons who were to be ten- 
ants for life had iſſue nale but Z/ward the ycungeſt ; who 
with his eldeſt fon George, brought the bill 45 pertormance 
of the ſaid truſts; praying alſo that the defendant Henry, 
one of the elder brothers ot Edward, might diſcover whe- 
ther he was married, or had any iſſue male, or gave out 
that he had ſuch, who would be intitled before the plaintiff 
George. Henry inſiſted by his anſwer, that he was not ob- 
liged to make ſuch diſcovery. The Maſter reported the 
anſwer inſufficient, and allo a further anſwer inſiſting upon 
the ſame, and that the making ſuch diſcovery would fubjeR 
to Eccleſiaſtical penalties, 


Lord CHANCELLOR. 


There are two queſtions : the firſt on the forms and 
rules of the court and method of proceedings. The other 
on the merits of the calc as made by the bill. 


Firſt, whether the defendant by ſubmitting to anſwer 
without excepting to the firſt report of inſufficiency has 
recluded himſelf from inſiſting on the ſame matter now by 
is ſecond anſwer ? Though to be ſure in the preſen? caſe, 
it is ſomewhat odd to bring jt before the court in this ſhape, 
yet I cannot ſay, he is abſolutely precluded by the forms of 
the court from doing it. I have known this often in queſti- 
on and determined ; that where an anſwer by the Maſter 
on the firſt exception is reported inſufficient, the defend- 


. ant ſubmitted to anſwer, upon exception to that ſecond an- 
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ſwer the like report is made, the defendant has excepted to 
that ſecond report, and brought it before the court : where 
there are ſeveral exceptions, the court has always ſaid, 
chat,) as this matter has not undergone the judgment of the 
court, they ſhall be ſuffered to go into it: if it was a ſmgle 
exception, perhaps it would be another matter. It is not 
like a ſecond demurrer + or dilatory, or a ſecond plea, which 


2 Brown, 89. 
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cannot 
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cannot he put ina ſecond time, if over-ruled : yet notwith- 
ſtanding the court frequently allows the detendant an atter 
plea it has over-ruled +, to inſiſt on the ſame matter by an- 
wer, which was over-ruled as a plea : and that comes on 
the merits at. hearing the cauſe. The court has gone on 
the ſame way upon exceptions by letting in to {acw whether 
the Maſter was miſtaken or not. 


Next as to the merits, whether this matter is relevant 
and material to anſwer 3 and ſuppoſing it lo, whether there 
is a defence as to the anſwering it as to penalties ; becauſe 
though material, yet if the defendant has an excuſe againſt 
anſwering it as being maiter of ſcandal, or ſubjecting him 
to penalties, he may plead this, and inſiſt, that the plain- 
tiff muſt be put to prove it, as he can? Two general 
grounds are inſiſted upon for the plaintiff to ſhew this is ma- 
terial. Firſt, that every plaintiff is intitled to have a diſ- 
covery from defendants as to two heads; “ to enable him 
to obtain a decree, q and to aſcertain facts material to the 
merits of his caſe, either becauſe he cannot prove, f or in 
aid of proof; for a man may be intitled to an aniwer of 
what he can prove, to avoid expence. Next that he 1s 
intitled to a diſcovery of matters to ſuhſtaniate his proceed- 
ings, and make them regular and effectual in this court.— 
Then the queſtion is, whether the point inſiſted upon to he 
anſwered is ſo material or not? As to the firſt of theſe, 
whether it is material as to the decree to be made on the 
merits, and the ſettlement to be directed by the court 
thereby, that is not the ttrong point for the plaintiff to ſound 
his preſent prayer upon; for the anſwer rightly inſiſts, that 
whether he has a ſon or not, there is occaſion to name that 
lon in the ſettlement; and it would be improper in many 
caiesto do ſo. It is ſufficient and proper to make the ſet- 
tement with limitations to the ſeveral ſons as tenants for 
lite, remainder to truſtees to ſupport contingent remain- 
ders, remainders to the firſt and every other ſon without 
niingthem. Though the ſons may have been named 
in training a ſettlement, where all the family agreed, yet 
in moſt caſes it is moſt proper not to name them; for t 
may happen, that ſome remainder-man may diſpute whe- 
ther he was a legitimate ſon or not. In that reſpect there- 
tore I do not think it ſo material to have an anſwer to 
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this. But on the other point it is material and neceſſary; 
for whom is it neceſſary for the plaintiff to bring before 
the court for perforance of theſe truſts ? It is admit- 
ted to he neceſſary to bring the firſt perſon intitled to the 
remainder and/inheritance of the eſtate, if ſuch is in be- 
ing. It is true, if there is none ſuch, in whom the re- 
mainder of the inheritance 1s veſted in being, (as if none 
of the ſons of this family had iſſue male at all), then it is 
impoſſih e to ſay, the creditors are to remain unpaid and 
the truſt not to be exccuted, until a fon is born. If 
there is no firſt ſon in being, the court mult take the facts 
as they ſtand. It would he a very good decree, and no 
ſon born aſterward could diſpute it; unleſs he could ſhew 
fraud, colluſion, or miſhchaviour in the performance of 
theſe truſts : otherwiſe he would be bound by it. But if 
there is a ſon born, which is a remainder in tail exiſting, 
it is a different caſe ; for then if tenant for life brings a 
bill for performance of it without him, he would be intitled 
without ſhewing fraud or colluſion to overhaul all this mat- 
ter. 1] have known that done: in ſuch caſe, if the court 
has ſeen every thing to be fair, the court has only given 
liberty to ſurcharge and falſify ; or may open the whole, as 
the circumſtances appear. But the fact is, that Edward 
has a ſon, who has a remainder in tail near or remote, 
veſted in him who is plaintiff. If he is not the firſt re- 
mainder, the having him before the court is quite imma- 
terial. It Henry has a ſon in being, it would be immaterial 
to make George a party; for the court only requires to 
bring the firſt remainder in tail in being betore the court, 
without whom they having a ſecond or third remainder 
party is not ſufficient. In this reſpect then it is material to 
have the lon of Henry betore the court; as the truſtees 
cannot, if there are ſuch in being, act concluſively with- 
out it; ſince he may afterward controvert all this decree, 
becauſe he was in being at the time of the decree, and may 
raiſe queſtions on the ſettlement. But the queſtion 15, 
whether he is intitled to have this diſcovery from the de- 
fendant, or to be left to prove it. As to the firſt objection 
to it, that it will ſubject him to eccleſiaſtical cenſures, 
and that the court will not compe l him to anſwer on oath, 
which is like an oath ex officia, that is true: but there 1 
nothing upon this that will do it : for it would be carrying 
this, to a great degree to ſay, that by poſſibility it may 
tend to this when no queſtion is aſked that may tend 
thercto : for every thing neceſſary muſt be proved in order 


* Ante 243. : 
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to ſubject to that penalty. It does not tend to diſcover, 
whether he cohabited with any woman, if he ſhonld an- 
ſwe;, whether he has or has not a fon lawfully begotten. 
That would he going a vaſt way, and tend to cover facts, 
which ouzht to be diſcovered in this court. But next ac- 
cording to the general rule it 15 true, you cannot aſk a diſ- 
covery of him, as you may examine him as a witneſs ; 
and it is true, that that diſcovery would not he concluſive : 
but that is no anſwer to what is inſiſted on for the plain- 
tif, for that may oſten happen: a man is intitled to a diſ- 
covery, and no one is hound thereby but the perſon wha 
made it and his ſon after coming of age might bring a 
bill to controvert. But why 1s it ſaid, Henry is only to be 
examined as a witnels? He is a proper and neceſſary party 


to the hill tor execution of the truſts, and making the ſet- 


tlement 3 con/equently he is intitled to know whether he 
had any child or not. Such queſtions are frequently aſked 
here of the parties brought before the court, how many 
children they have, in order to ſettle their proportions 


among the children; and there is no other way but by 


aking the parents; for you cannot have a diſcovery from 
an infant, nor can you except to an anſwer of an infant; 
which is a general rule. It was the ſame in the caſe * of 
Mrs. Dupl-fjis. There it was prayed, ſhe ſhould diſcover 
whether ſhe was an alien, and next whether her child was 
an alien, and where born? I held, ſhe was not bound to 
diſcover whether ſhe was an alien: but that ſhe was, 
whether her child was an alien, and where born, and 
obliged her to ſet it forth. So here Henry is the proper 
perſon to anſwer that. I am of opinion therefore, it is 
neceſſary for the plaintiff to have this diſcovery to ſub- 
ſtantiate his decree, which would be imperfe& without it: 
nor can he have a hinding decree on all parties without 
having this perſon before the court, if there is ſuch a one. 
He is intitled therefore to have it on both heads, as to ſub- 
ſtantiating the proceedings, and as to the merits of the 
caſe. But then the queſtion is, how far he ſhould anſwer. 
do not know, that it is material to anſwer all the excep- 
tions ; and doubt, whether you are intitled to have from 


the detendant any more than a diſcovery, whether he has 


iſſue male horn and as to his declarations concerning that: 
but I doubt, whether you can compel him to diſcover whe- 
ther he is married or not. Suppoſe he publicly lived 
with and avowed a woman as his wife, and had no ſon by 


Ante 297, 451. 
her, 
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ker, and you brought a bill to diſcover whether he was 
married to her or not. 


It was then urged for the plaintiff, that if this was di. 
covered, they might be able hereafter to anſwer the evi- 
dence ariſing from cohabitation and public declarations of 
marriage. 


Lorpd CHANCELLOR. 


Jam not to compel a diſcovery to create evidence for 
ſome future cauſe. The ground I go upon to allow the 
exception to thg anſwer is not as to the ſettlement, but that 
it is neceſſary to have proper parties to ſubſtantiate the pro- 
ceedings. Therefore allow the exceptions ſo far, not as to 
the reſt which would be carrying it too far. 


Lord North and Guildford verſus Purdon, July, 
1752. 


At the Rolls, Sir Jobn Strange, M. R. 


THE OPHILA MOOR deviſed all her worldly 
ſubſtance, ® after payment of dehts and funeral ex- 
pences, to Mary Lovemore, deſcribing her as a poor girl 
whom ſhe had brought up and educated, to he paid her at 
twenty-one or marriage, which ſhould firſt happen, pro- 
vided ſhe marries with conſent of z or in caſe 
ſhe dies before attaining the age of twenty-one or marriage 
as aforeſaid, then all her worldly ſubſtance to ; 
then makes the defendants executors, heartily requeſting 
them to be ſo kind as to take on them the execution of the 
will. 


Mary Lovemore dying under age and unmarried, there 
were now three claimants. 


The plaintiffs next of kin to teſtatrix; who inſiſted on 
a reſulting truſt, and the late caſe of The Biſbop of Cloyne 
v. Young, Dec-mner 7, 1750. | 


The father of Mary Lovemere, as her perſonal repreſen- 
tative, who inſiſted on its being veſted in her, and within 


the old rule where only the time of payment is poſtponed, 


* Pxecutors conſidered as truſtees for next of kin. Ante 27, 91, 


155. 
and 


in the Time of Lord Chancellor Ha xpwtcxe. 


and the time of N certain. As a condition, it is 
ſubſequent, eſpecially as it regards marriage ; and being 
impolſible to be performed, is, according to Lord Cole, as 
nne at all; no body being named to whom given over. 
Then it muſt remain veſted, taking it as a contingency, 
that muſt happen to deveſt it. 


The executors inſiſted, it devolved on them; it is 
plainly not intended to go in all events to Mary Lovemore, 
being determinable on a particular event; conſequently 
cannot go to her repreſentative. Thoꝰ teſtatrix is filent as 
to the object, to whom given over, there is an object, and 


that in the will, by force of making them executors : nor 


is there any ground on the penning to take away their 
ſtrong legal right, or to ſay they are executors in truſt. A 
court of equity interpoſes on account of caſes, which 
have by antiquity acquired ſtronger reaſons, than the 
were at firſt introduced with; and it had heen happy: if 
the known principle of law, which obtained unti Foſter 
v. Munt, had been adhered to. But the preſent caſe is not 
within the former, here being no legacy, nor any neceſ- 
fary implication to defeat the executors. The latter words 
of carneſt requeſt by teſtatrix are ſo much words of form, 
and taken from the ancient notion of the burthen of admi- 
ſtration, and ſo commonly inſerted, that no inſtance 
where ſuch requeſt has made executors take as truſtees ; 
2nd not for their own benefit. Though they meant to give 
ſome ſort of truſt, it was bounded and tied up to the care 
of the orphan. The Biſbop of Cliyne v. Young ® was not fo 
favourable for the execntors as this: and it went farther 
than any other; and there are ſeveral circumſtances to dil- 
tinguiſh it. 


Maſter of the Rolls, having taken time to confider, No- 
vember 13, 1752, decreed in favour of the plaintiffs. The 
adminiſtrator of Mary is not intitled, as his right depends 
on this legacy's being veſted in her, which was not ſo; 
tor if ſhe died before twenty-one or marriage, it was to 
go over, though at making the will teſtatrix was not re- 
lolved to whom; but plainly never intended, Mary ſhould 
take, unleſs one of the contingencies happened. Next as 
to the executors : there are ſeveral caſes where they are 
conſidered but as truſtees for next of kin. Firſt, where a 
legacy is given for care and trouble : afterward, although 
thoſe words are omitted, from the preſumption by giving 
part. This court has gone further: and if a neceſſary 


Ante 91. 1 
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implication or violent preſumption appears, that they were 
not to take any thing to their own uſe, though no legacy 
was given to them, yet will they be only truſtees: as was 
ſolemnly determined by Lord Chancellor in The Biſbep if 
Cloyne v. Young, where, as the reſiduary clauſe was begun, 
there was the ſtrongeſt preſumption, that the reſidue was 
not intended for the executors. So here there is an in- 
choate clauſe, thit on the event's not happening, whereby 
Mary ſhould take, it ſhould go over; though to whom 
teſtatrix hath not then ſettled. But when ſhe mentions 
her executors by name, and only as ſuch, in the following 
ſentence, ſhe plainly intended them no farther favour : and 
there are added pathetic, ſupplicatory words addreſſed to 
her executors to take on them the execution and burthen 
of her will ; which words ſhe could not be ſuppoſed to 
have uſed, had ſhe intended them ſo great a benefit as the 
reſidue of her eltate, if Mary died before twenty-one or 
marriage. The plaintiffs claim not for any intention to 
them, but as undiſpoſed, and though part be given to the 
next of kin, yet that ſhall not hinder them from taking the 
reſt, if the intent appears, that the executors were not to 
take the ſurplus, 


July 10, 1754- 


OTION on the part of the plaintiff Duke Ha- 

miltgn * that the depoſition of witneſſes, examined 
de bene eſſe in a cauſe in 1710, ſhould be now publiſhed 
along with the depoſitions taken in the ſupplemental caule 
upon aflidavit of the death of ſeveral of thoſe witneſſes, and 
that upon inquiry nothing could be learned, of what had 
become of the reſt of them. 


It was ſaid, that upon application to the regiſters, no 
inſtance could be found where the court refuſed to let ſuch 
depoſitions be publiſhed en proof made to the ſatisfaction 
of the court of the death of ſuch witneſſes. There was 


no lacheſs ; for that hy a judgment in the Houſe of Lords 
in 1713, the plaintiff in that cauſe was held to be not in- 
titled in præſenti; and the remainder in fee in the old 
family- ſettlement having now fallen in upon the failure of 
all the antecedent limitations in tail, therefore was the pre- 
tent application. bun 91” | 


* Ante, 336. 4 | 
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It was oppoſed upon this, that theſe orders for examin- 
ing de bene eſſe being only proviſional, if there is an op- 
portunity to ,examine in chief, it muſt be done; and if 
any lacheſs in ſo doing, theſe proviſional orders are for- 
{cited : otherwiſe all theſe examinations would be in effect 
examinations in chief: and that there had been ſuch lach- 


els here. 


Lord CHANCELLOR. 


The general rules of the court as to publiſhing depoſi- Idue was 
tions taken de bene eſſe are well known and eſtabliſned in 04190” 
common caſes : but ſometimes there are caſes, in which defendant 
particular queſtions ariſe on particular circumſtances, and acquieſced 
in|which it is in the diſcretion of the court to determine. - — 
In the common caſe of theſe diſpoſitions de bene e/Je if they — 
die before iſſue joined, and there is no opportunity to ex- ing to d- 
amine in chief, it is a motion of courſe on a proper affida- mig. 
vit to publiſh them. But this is upon ſpecial circumſtances. 

The neceſſary foundations are, that theie witneſſes are 
dead or beyond ſea at the time of applying, or before ſuch 
time as there was an opportunity to examine in chief; 
which are both ſhewn on the part of the plaintiff. Firſt I 
am ſatisfied of the death of theſe perſons from the length 
of time. They muſt have been of a conſiderable age at 
the time they were examined ; becauſe the examination 
was as to things in the time of K. Charles the Second; 
where therefore there is ſuch a length of time, the leſs 
politive proof will do. As to the next, ſufficient is 
laid before the court on the part of the plaintiff ; be- 
cauſe iſſue has never been joined in the cauſe. The de- 
lendant never thought fit to apply to diſmiſs the bill: hut 
both parties acquieſced. But the objection by the defen- 
dants is, that there has been a lacheſs on the part of the 
plaintiff. There was -no ground for the plaintiff in that 
cauſe to proceed after the judgment of the Houſe of Lords. 
As to any of the material parts of it nothing remained to do | 
but perpetuate the teſtimony of the witneſſes ; and if the (495) 
bill tor that purpoſe had been ſet down to be heard, it lvllto per. 
muſt have been diſmiſſed, as ſuch bills always are :- tho? Pate. if 
that diſmiſſion does not prejudice the teſtimony of the x Yer oro 
witneſſes. But the queſtion is, whether the plaintiff's not bur the 
examining theſe witneſſes in chief is under the circum- **ltimony 
ſtances ſuch a lacheſs as that theſe depoſitions thall never he. . 
be publiſhed As to that, this is a lacheſs not only oc the d 
plaintiff but defendant; for a defendant to a bill to per pe- 

bill 

for 


ate teſtimony of witneſles may apply to diſmiſs the 


— 
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for want of proſecution as well as in the caſe of any other 
bill. Inſtead of that the defendant has reſted under it; ſo 
that there is an acquieſcence on both ſides. But in all theſe 
caſes of publiſhing theſe ſorts,vf depoſitions in ſpecial caſes, 
the court muſt determine themſelves by circumſtances. It 
therefore any ſurpriſe appeared in this examination, the 
court would have laid weight on that to prevent the pub- 
liſhing them atter this length of time : but no unfairneſs or 
ſurpriſe appears, but the contrary. Under theſe circumſtan- 
ces therefore, and conſidering the defendant's acquieſcence 
alſo in not taking advantage to diſmiſs the bill, I am of 
opinion, I ought to publiſh theſe depofitions : but with this 
cautionary clauſe, that this is to be without prejudice to any 
exception that may be made at the hearing by any of the 
defendants againſt reading theſe depoſitions againſt ſuch of 
the defendants, : 


Earl Brook verſus Bulkeley, Fuly 13, 1754. 


Ft e con. 


T*HE general queſtion was, whether the defendant - 
Hulſe was, under the circumſtances of the caſe, 
bound to renew a leaſe, claimed by the other defendant 
Bu teley? This depended on the ſtate in which things ſtood 
at the time of the purchaſe of the eſtate by Fuſe from the 
plaintiff; and next upon the circumſtances as to the agree- 
ment between the plaintiff and Hulſe; and whether Hulſe 
had any allowance for this renewal in the agreement, and 
has or has not ſubmitted thereto as between them? 


Lord CHANCELLOR. 


The firſt queſtion will depend on the obligation the plain- 
tiff was under at the time of the agreement for the purchaſe 
to renew; and next on the notice of that 7 ap for if 
the plaintiff was under an obligation either in law or equity 
to renew, and Hulſe or his agent at time of the purchaſe 
had notice of ſuch obligation: the eſtate muſt be taken 
ſubject thereto, and bound by that obligation. It is ſaid, 
the notice is not ſufficient ; for that the plaintiff's father, 
who covenanted to renew, was only tenant for life, with a 
common power of leaſing, which could not extend to ſuch 
2 covenant to renew; nor could he bind his ſon the plain- 


tiff, who was tenant in tail; and that the plaintiff — 
War 


in che Time of Lord Chancellor HARDwickk. 


wards covenanted only out of honour to his father's 
memory; ſo that it is an agreement without conſiderati- 
on. But there can be no weight in that; for though it 
is true, the plaintiff is not bound by the covenant of 
his ſather, as his father exceeded his power, yet, as the 

aintiff was intitled to his father's eſtate, whatever aſlets 
his father left, either real or perſonal, would be liable to 
that covenant. A bill might be brought for a ſatisfaction 
out of aſſets, or an action for damages on the foot of that 
covenant; and therefore the plaintiff partly in point of 
honuur to ſatisfy the covenant of his father, and partly to 
deliver himſelf from ſuch a litigation and trouble, cove- 
nanted. If ſo, then I am of opinion, that is a ſufficient 
conſideration to bind him : and conſequently it would go 
over, and bind the perſun who took the eſtate with notice 
of that obligation he had laid himſelf under. Then on 
what terms is Hulſe bound to renew? The plaintiff's aim 
at the time of ſelling his eſtate was to deliver himſelſ from 
that obligation he was under, and for which he was liable 
to a ſuit in equity, and to lay that obligation on the pur- 
chaſer: and then he certainly would not do it by halves. 
The plaintiff's bill is to indemnify and deliver himſelf from 
an action or ſuit in equity that might be brought againſt 
um by Bulkeley, and Buikeley's bill is to have a leaſe made to 
him, or to have a ſatisfaction from the plaintiff, I muſt 
decree a performance of this agreement, and that a leaſe 
be made by Hulſe agreeable to the prayer; which plainly 
appears to be the intent of the parties, The allowance 
appears to be made to Hulſe at the time of the purchaſe in 
that teſpect, and not on account of an over valuation, as 
was endeavoured to be made out. The confeſſion of 
Huſe's agent plainly ſhews it. It has indeed been faid that 
conieſſion is the weakeſt evidence; and the uſual objeQions 
have been made thereto, that it may be made an improper 
uſe of, Ce. and though it is liable to thoſe objections, yet 
thoſe e bjections never hold ſo far as to overturn and deſtroy 
that conteſſion, where it is clearly proved, as in the preſent 
caſe. Hulſe therefore, or his agent, having, at time of the 
purchaſe, notice of the agreement between the plaintiff and 
Bultelry, is bound in equity to renew the leaſe. 


Far) 
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Caſe 172. Earl of Tyrconnel verſus Duke of Ancaſter, 
Duke of Ancaſter verſus Lady Sherrard. 


g July I 5, 1754. 
( 500) 100 Brownlow Sherrard was by his father's will made 


Þ tenant for life without impeachment of waſte, with a 
1 Power to make a jointure in theſe words; * that it may he 
make join- © Jawſul for my ſaid fon at any time or times, by any deed 
NR or writing atteſted by witneſſes to afſign, limit, or ap- 
clear vent. “ point, to the uſe of, or in truſt for, any wife as well 
ly value of “ before as after marriage for her life, or any number 
100), {i : 8 7 

— r 6e of years determinable upon her death, all or any part of 
1000l. por= the ſaid manors and premiſes, not exceeding in the clear 
— : part „ yearly value, 100/. per annum for every 1000/, which 
. 15 ag % my ſaid ſon ſhall reccive for and as her portion upon 
mited, the * marriage, and fo in proportion for a greater or leſs ſum;“ 


— We c to and with a further power to ſettle a certain ſum of money 


band for on younger children. 
life, then 


to increaſe After the death of his father, Sir Brownlow Sherrard in 


Shildtens 1738, intermarried with Mary Sidney, who had a portion 
fortune: if of 10,000/. and in conſideration thereof he thereupon 


none to made a ſettlement of an an eſtate in Linco/nſbire, called 


— — Lobtheirp, by way of jointure on his wife, which eſtate was 


wife: this taken to be of the value of 8ool. per ann. and by the ſame 
conſidered deed he covenanted to ſettle 2000. per ann, to make up the 


— — jointure of 1000/7. and as to 20001, part of the 10,000ʃ. it 


lettled was to be continued at intereſt to increaſe the portion of the 


_ — younger children in ſuch manner as the huſband and wite 
and for his ſhould appoint ;' and in default of appointment to be divided 


benefit, among them if there ſhould be any ſuch younger children; 


1 and the intereſt thereof in the mean time to be paid to vir 
the power. Brownlow Sherrard tor life, and then to the younger chil- 


dren; and if none, then to the ſurvivor of the huſband or 


wife. 
Clear 


gr dock He afterward, by a deed in 19745, made an additional 


of making ſettlement of another eſtate on his wife to make her join- 
the Join- ture equal to 1000/. per ann. rent charge; and therein de- 


1 clared, his intention was to execute his power as far as pol - 


its conti- ſibly he could, not having fully executed it before. 
nuance; 


_—_ Sir Brown/ow Sherrard died in her life without iſſue of the 

_ 

maketheſe MAITIagC, 

At Two 
£Qtuating, 


in the Time of Lord Chancellor HarDwicke. 


Two general queſtions were now made. Firſt what por- ne 
tion he was to be conſidered to have received with his wife, free £m 


and conſequently how many 100/. fer am. ſhe was intitled charges 

to have in proportion to that fortune according to that pow- — d 
er? Next what that jointure, or that number of 1007. tuen bur- 
ber ann, to which he was intitled according to the power, er and ſel- 
ovght to be clear and diſcharged from within the terms of _—— 
the power and the execution ot it by Sir Brownlow Sherrard ? of the 
which laſt took in two conſiderations: firſt at what time _—_ 
the value of the jointure in reſpect of certain charges was tens, but 
to be conſidered? ſecondly, what thoſe charges are from ſubje& to 


hs 9 7 : land tax 
which it is to be diſcharged ? —— 
Vorne by 

Lord CHANCELLOR- landlord. 


The firſt queſtion is upon the fact, whether Sir Brown:ow (501) 
Sherrard is to be conſidered as having received Soool. or 
10,000/. I am of opinion, that he muſt according to the 
nature of the thing be conſidered as having received a por- 
tion of 10,000). with his wife. It is not now to be diſputed, 
but that on the marriage it was to be conſidered as 10,000/, 
but then the objection ariſing on the part of the defendant 
is, that 2000. thongh part of her portion, was not received 
by Sir Brownlow Sherrard, and that in conſequence of the 
ſettlement by his not ſurviving, it came back to her, as 
there were no younger children; and is to be conſidered a» 
no part of the portion on which the jointure was made, 
and therefore not being received, no jointure is to be made 
for it, But I am of opinion that objection does not hold. 
[ agree, that where a jointure is to be made under ſuch li- 
mited powers of a portion to be received, the tranſaction 
muſt be fair, b5na fide, without fraud and colluſion; and 
therefore, if it is a nominal, not real, portion, that will 
not do, It often happens, that a man marries a lady with 
a ſmall portion, and he or his friends advance money to 
make up that a nominal portion, and take it back : that 
will not do. So if the wife had a portion of 10,000/. and 
that is ſettled to her ſeparate uſe; that will not do. But 
that is not the preſent caſe. Parents create theſe powers 
with this view, to compel thir children to marry prudently 
With a wife of an adequate quality, certainly of an adequate 
fortune, and not burthen the eſtate with a great jointure for 
wife who brings nothing into the family, and who pro- 
hably will not deſerve it. Wherever therefore the portion 
©! the wife is ſtipulated to be applied in a proper and rea- 
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ſonable manner in the uſual way of ſettling for benefit of 
the family, that is to be conſidered as a portion received. 
Not that the father meant, that every part of this portion 
ſhall be actually received by his ſon to ſpend or waſte; that 
could not be the meaning. If therefore it is ſettled ſo as 
to come for benefit of the family in the fair way of con- 
tracting and making ſettlements, that comes for benefit of 
the huſband and his family: and that is the preſent caſe. 
Theſe parties were young at the time of marriage, and 
might have ſeveral children. It was reaſonable to take ſo 
much of her fortune as an increaſe of the younger chil- 
dren's portion, which the huſband had under his father's 
will a power to ſettle: and it was for the huſband for life 
(ſo far for his benefit) then to the younger children, if any, 
if none, the ſurvivor to take a chance. Why might he 
not give her the chance of ſurvivorſhip as well as to any 
other? This then is an application of the portion by the 
hufband in a reaſonable and fair way, according to the ſet- 
tling in families in a proper manner, and therefore to be 
conſidered as within the intent of the power. If the inte- 
reſt of the 2000/. had been only to the huſband for life, and 
afterwards the principal to the wife, that would be a ſtrong 
caſe to ſay, that was not within the intent : but this being 
only in event, in failure of iſſue of the marriage and of his 
dying in her life (which happened) I am of opinion, it dif- 
fers from thoſe caſes. It would be very miſchievous in ſa- 
milies to hold it otherwiſe. If the portion ſhould be paid 
to the huſband to do what he pleaſed with it, and not to be 
ſettled for benefit of the family, fathers ſhould hardly create 
ſuch a power; for then the huſband might waſte it. I 
conſider what is ſettled fairly for the family, comes to the 
benefit of the huſband, It is no objection therefore to the 
execution of the power as to this; and the plaintiff is in- 
titled to the jointure of 100/. per annum; which makes an 
end of the croſs bill. 


The next conſideration is, if the plaintiff is intitled to 2 
jointure of 1000). per ann. (ſuch as it ought to be) what 
ought it to be, and what is it clear and diſcharged from ? 
The material words are not exceeding in the clear yearly value. 
What is the meaning of thoſe words, and to what time 10 
be applied? The time I will conſider firſt; as to which l 
am clearly of opinion, that they muſt be lands of this clear | 
yearly value at the time of making the jointure, and that 
there is no obligation upon the remainder man or — 
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the eſtate to have this jointure continue to be of a clear va- 
luce of too per annum during the continuance of the join- 
ture eſtate : and that is always the rule in execution of theſe 
powers. A man ſeiſed in fee may covenant, that hall al- 
ways continue of ſuch a value; which covenant will bind his 
| aſſets real and perſonal to make it good. But there is nothing 
here to hind his eſtate, except what is laid down in Coventry 
v. Coventry, ſuch a covenant as is a conveyance in equity: 
and of that opinion I was in Lady Blandfords caſe; where 
it was very minutely conſidered as to the great inconveni- 
ence in a contrary doctrine; that theſe powers would other- 
wiſe be executory, fluctuating, and deſultory; that none 
would know when the power was executed; and that new 
bills muſt be brought, and againſt the remainder man; and 


it muſt be executed by ſubſequent tenants for life, Are 


ſrbſequent jointreſſes to be called on to make good the firſt 
jointreſs? That could never be intended; therefore it was 
the time of the execntion: and of that opinion I was in that 
caſe, not only in reſpe& of the execution of the power as 
to charges on the eſtate, but in reſpeQ of the quantum of 
the land- tax; for though that tax might riſe afterward, the 
quantum of the jointure was not to be varied, and a defect 
in value of the jointure was not to be conſidered, becauſe 
of an addition made to the land- tax afterward; it was ſuffi- 
cient that the Maſter ſhould ſee it exonerated from the land- 
tax according to the quantum of the land-tax at the time of 
tne execution and at that rate: for otherwiſe the before- 
mentioned miſchief would follow, that whenever the land- 
tax varied, that is a defect in value of the jointure, and 
therefore they may come into a court of equiry to make it 
good againſt the remainder man. It is impoſſible that is 
could be meant to execute the power in that looſe manner, 
It was argued for the plaimiff, that it is taken upon that 
hot: but as to the diſtinction taken that this power is not 
well executed, and therefore remaining to be exccuted, the 
court is to decree according to the value of the land at the 
time this power is now to be executed; I cannot agree to that 
CoQtrine ; for Sir Brownlow Sherrard did by his firſt ſettle- 
ment execute his power as to 800“. per mum, and make a 

24] ſettlement of theſe lands by virtue of his power, and 
enant to ſettle more to make up a jointure of 10000 
* mum; which he endeavoured to do in a ſubſequent 
«ttlement : therefore, I cannot take it, that this jointure 
o be conſidered of the value, whenever a new convey- 
ce 15 to be made; bur I will conſider how the lands were 
Pp 2 as 


Jointure 
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as to valve at the time of the execution of that power in 
1738: that is the true rule as to that part of the cafe, 
As to the other part indeed of the additional jointure in 
1745, Sir Brownlow Sherrard has gone ſomething farther, 
and declared his intent to execute the power as far as he 
poſſibly could do; and he was in the right therein; for a 
great fortune was lyought by this wife, and ſhe relieved 
him out of difficulties : but the queſtion is, what he nad 
power to do? As to that I muſt take that ſettlement not 
in the ſhape he has put it, which is to make a jointure 
equal to 1000/. per annum, rent charge. I cannot take it 
in that way; ſo far therefore the power is defeQvely exe- 
cuted as not being warranted in point of law, + But 
according to my opinion in Hervty v. Hervey. * I ſhall 
take that to be good fo far as his power will warrant : 
therefore it muſt be part of theſe lands to the amount of 
2001. per ann, to make it up. 


The great queſtion then, and the only queſtion upon 
which a difficulty ariſes is, from what charges, impoſitions, 
or outgoings this eſtate ought to be diſcharged at the time 
of making the jointure? As to the lands of 800/. per 
annum it ought to be confidered, as things ſtood at the time 
of making that ſettlement or execution of the power in 
1738. What it is to be diſcharged from, depends on the 
eonſtruction of thoſe words nat exceeding, fc. For the 
plaintiff it is inſiſted, *that it muſt be clear of every outgo- 
ing, clear at leaſt as far as that jointure of Lady Bland- 
ferd's; in which caſe the words were, clear of any tax*7, 
charges, er impoſitions ; ſo that there was an expreſs diſ- 
charge from taxes; if there had not, by virtue of the 
word charges I ſhould not have taken it to be clear of taxes. 
The plaintiff inſiſts, this is to be clear of taxes; and if it 
is within the power, they are in the right of it ; which 
brings it to the conſtruction of the words, I am of opi- 


nion theſe general words are not to be extended to the 


land-tax; but I am of opinion the true conſtruction is that 
rule I laid down in Lady Blendford's caſe 3 where I held, 
that the meaſure of charges to be deducted was to be 
taken, as things ſtood at the time of the execution of the 
power, and was to be ſree from all charges uſually allowed 


| In 
1 Atk. 563. 2 Atk. 415. Cowper, 266. t Brown, 147, 
** caſes a defective execution mall be ſupplied. 1 Brown, 368. 

| | between 
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between buyer and ſeller of eſtates, and all parliamentary 
impoſitions at that time: but that was becauſe of the 
words, But where nothing but the word clear is uſed, it 
wa right rule to conſtrue it, as it would be between buyer 
«nd ſeller of eſtates. Clear muſt not mean all outgoings 
like a rent-charge, as lofles by tenants and management, 
to which a rent-charge is not liable. Then what is the 
rule to go by ? What would be underſtood between buyer 
and ſclier ; that is all repriſes and incumbrances, and all 
extraordinary charges, unuſual and not agreeable to the 
courſe of the country; and then the land-tax is not to be 
conſidered. It is true, the land-tax is to be conſidered as 
a burthen: but it is contingent in uſelf, becauſe the value 
's contingent, and therefore that is a reaſon, it ought to 
be taken in: but it is not in between buyer and ſeller. 
Tithe is ſuch as it ought to be free from. So of a fee- 
{arm rent payable to the Duke of Leeds; which is an in- 
cunhrance by private title. Then as to poor-rates and 
church-levies, if in this country the. uſual courſe of letting 
eltates had been to let them ſuhject to theſe charges (as 
it is in the 1/efern counties and ſome others) I ſhould have 
taken this power in that ſenſe, that the jointure ſhould be 
charged with theſe payments; for when a penon creates 
2 power, and makes a jointure as a clear jointure in lands, 
it mult be conſidered as lands of a clear rent according to 
the courſe of letting in that country, and not to be liable 
to extraordinary charges by contract. It is proved in this 
country to be uſual to let them be diſcharged from theſe 
burthensz ut in this eſtate theſe burthens are paid by the 
landlord; and the tents of the eſtate are raiſed to the 
tenant in proportion, If then the father thought fit to 
let the eſtate ſo as to increaſe the nominal value of it, 
and gives a power to make a jointure, that is no reaſon 
% burthen the jointure with it, but as the uſual and ordi- 
nary method is of letting theſe lands. . 


Decree therefore Lady Sherrard intitled to a jointure 
not exceeding the clear yearly value of 1000/. per annum 
i the time of the ſettlements made; that is, clear of in- 
cumbrances and all other charges which, by the courſe 
r uſage of the country, in which the lands lie, ought to 
6 borne by the tenant ; but ſubje& to the land-tax and 
4N „cher out-goings, which according to ſuch courſe of 
ve country ought to be borne by the landlord. | 
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Deficiency - The croſs bill is diſmiſſed ; and ſo much of the original 
of pinturs as ſought to make up any deficiency in Lobthorp eſtate ac- 
ante of a cording to Lady Blandford's caſe, and Lady Cliffard v. Lord 
power, Burlington, 2 Ver. 579, that where upon an execution of a 
— jointure in purſuance of a power there is a deficiency in 
©1""?* the value of land, it may be made up in a court of equity; 
the partics agreeing to take that eſtate to be of value of 
8o0l. per ann. as His Lordſbip thought, there was reaſona- 
ble evidence thereof deduQting the above charges, rather 

than enter into an inquiry about it. 


Caſe 173. Attorney General v-rſus Corporation of Bedford. 
July 15, 1754- 


Charity. MWE V College in Oxford having by a charter particular 
This court T powers given them as to the grammar-ſchool at Bad- 
ma we ford, ſuch as the removing the maſter for miſbehaviour, 
where par- Ec. as to any thing of that kind, Lord Ciancellor thought, 
ticular jt would be too much for this court to do any thing, 
— though they were not appointed general viſitors : but as 
to a ſchool, to the management of the revenue of this ſchool this court 


tho" not might. 
appornting - . ; 
_ The college in 1739, having appointed one of their 
but will as fellows maſter, and alſo another tellow uſher {which never 
tom n+ had been done before) with a yearly ſalary, it appeared in 
of the re= Evidence, that the uſher never did any thing at the ſchool, 
venue; but conſtantly reſided at the college, and never received 
_—_— any part of that ſalary, but the maſter put that entirely in 
on colluſi- his pocket. He admitted by his anſwer, that at the time 
on with of making him maſter there were but three boys in the 
uſher ae ſchool, and at the time of his anſwer but eleven ; and now 
15 vears infilted, that he looked on himſelf as accountable to the 
ſalary. uſher for that money; and that having lived upon it, he 
ſhould not now be obliged to refund it; for which pur- 
poſe there were . caſes, where after having ſpent 
the money, and eat and drank it, the court would not 
— SC: T7 


Lord CHANCELLOR. 


How can it be ſaid he lived upon it, ſince he looked 
upon himſelf as accountable to the uſher all along ? And 
the uſher certainly did not live upon it, not having ww f 
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any part, It was plainly a colluſion between the maſter 
and uſher, and a contrivance to make this a ſinecure; for 
in fat there has been hitherto no occaſion for an uſher 
where there were ſo few-ſcholars : therefore as there was ( 506) 
this colluſion, the court muſt, in point of juſtice, and for 
the ſake of the precedent, order him to account for this 
ſalary for 15 years back; for it muſt be now taken to be 
remaining in his hands; and for whoſe benefit? Surely 
rather for the charity than the uſher, who did nothing : 
and though it is ſaid, this account will ruin the maſter, I 
cannot help that; but muſt do it for the ſake of juſtice 
and precedent, 


Chapman verſus Smith. July 17, 1754. Caſe174- 


HE bill was brought by the rector of the pariſh of Modus 
Altringham in Kent for payment of tithes in kind for Tithes. 
lands therein, 


The defence ſet up in the anſwer was a medus in this Modus of 
pariſh, time out of mind, that all occupiers in the marſh- gd. per 
lands in this pariſh have always paid, or ought to pay, % A 
: a land, ex- 
yearly to the rector gd. per acre and no more for every acre cept hen 
of marſh-land within the ſaid pariſh and the tithable places ſown with 
thereof in their reſpeAive poſſeſſions, except when ſown Dlanted | 
with corn, grain, flax, or planted with hops, as a mdus with hops, 
and in lieu of all tithe of hay and paſture and all ſmall nor deter- 
tithes, except flax, hemp, and hops; and ſo after that Te. 
=_ tor a greater or leſs quantity than an acre of marſh- trial. 
and, 


For plaintiff it was reſted on the reQor's title, 


Far defendant it was argued, that this was a good modus 
and well laid; and a caſe cited in Exchequer in 1726, 
where a bill was brought by Richard Bate as rector of the 
pariſh of I/arehorn, the very next to this pariſh, for tithes 
in kind; and a croſs hill by Sir Charles Sed/cy and others 
inhabitants of that pariſh, to eſtabliſh a modus of one ſhil- 
ling for every acre of marſh-land, laying it exactly as the 
Preſent modus, Two iſſues were directed; and upon the 


 tquity referved after the trial the madus was eſtabliſhed. 


This is a precedent both in law and equity, ſhewing this as 
a modus well lyd, and that in a court where theſe kind of 
bills 


Ante. 
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bills are particularly attended to; and anſwers the objeQion 
of being too rank, this being laid only at 94. per acre,—. 
In Evans v. Price and Richards, 20 October, 1747, Your 
Lordſhip held, that the rankneſs of a medus is not to be 
judged by compariſon of the ſum to the rent reſerved on the 
hats but to the value of the land; and that where it was 
neceſſary in point of proot, the court would direct that 
matter to be tried, but otherwiſe the eourt itſeif would judge 
of it. "Theſe lands lie in Romney Marſb, to preſerve which 
the owners are at a very great expence, and therefore it is pro- 
bable that they made this compoſition, and then the varia- 
tion of the land i not a reaſon to ſay, this is a rank modus ; 
for the value of lands depends on particular huſbandry, 
and is uncertain. It is impoſſihle to ſay, what the value of 
the lands was at the time of this compoſition ; and reaſon- 
able to think, a proper valuation was then made, and a pro- 
per reſervation. Ihe alteration in different times f om the 
cheapneis of money and value ot land would deſtroy all 
moduſes of this kind. In 2 Will. 512. this precedent in 


1726, ſeems to be cited by Forteſere J. and weight laid 


upon it. As to its not heing laid conſiſtent, and impoſſible 
to be time immemorial, hecaule it excepts hops, things 
newly introduced, not exiſting at the time this compoſition 
was ſuppoſed to he made, no ſuch objection was taken in 
that caſe in the Eacleguer; and it is not probable it would 
have eſcaped that court, if ſuch had lain. Though the law 
has determined, that hops were introduced in _ Eli- 
zabeth's time into this country, they were probably known 
and exiſted before, though in ſmall quantities. The ex- 
ception was introduced tor benefit of the rector, who is 
ſuppoſed by the mus to receive the full value, as tithes in 
kind were then worth. It is not material that all the wit- 
neſſes do not call it a e; for it may be laid as a ſum an- 
nually paid without calling it a n,; and it is hard to 
require exact preciſion in traditional evidence. Where 
the modus itlelf is reaſonable, reaſonable evidence is a 


ground for it. There is no evidence of payment of tithes 


in kind. This rector and his predeceſſors have agreed to 


this modus. 


Fer Plaintiff. The plaintiff need only ſhew, that he is 
rector; which by law intitles him frima facie to all man- 
ner of tithes, unleſs ſome legal bar is ſet up, which here 15 
a molus 3 but it is neither proved in fat, nor good in law, 
and is contradicted by records. The difference to the plain- 
tiff is, whether he ſhall reccive the whole or half of his 


tithe ? If things of this kind are not broke in upon, the 
clergy 3 
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clergv's revenue may be deſſroyed by compoſitions. It de- 
pends on this: whether it is fuch a modus as could have 
commencement beyond time of memery, or a modern com- 
polztion within time of memory ? According to Lord 
Cile's definition, a u, and compoſition are the fame, 
only that hy length of time one is run into ſomething cer- 
tuin, an abſolute bar, not to be broke by either parſon or 
occupier. A compoſition is ſuch an agreement, as ſince 
the diſabling ſtatutes muſt be made by the parſon alone 
and it may be, and is in general, a running compoſition 
from vear to year, exactly like leates from year to year; 
Y that on either fide, if the compoſition is not intended to 
be continued, you mutt give notice at the beginning of a 
year z and 1o of a leate. A modus and compolition differ 
materially in this; that one is a certain payment beyond 
time of menory: the other equally certain, but within 
memory. "The one may be broke by the parties; the other 
not. A me.lus may indeed ceale and revive according to 
the different ſpecies of culture, in which the land is em- 
ployed ; and therefore where it is ſet up, that when ſown 
with corn it ſhall be tithe in kind, when turned into hay 
all he ſatisfied by way of madus; courts of law and 
13 court have held, it may ccale and revive; and fo tar 
this mJus is proper. But the objections to it are, firſt it is 
raub, and appears lo large, that it is impoſſible it could be 
ume out of mind. Ihe court will always deſtroy ſuch a 
mus on the face of it, where it runs high, and goes fo 
near the value of the tithe in kind. Every modus certain- 
pieſumes an original agreement before the diſabling ſta- 


tites, by parton, patron, and ordinary; and fince by par- 


won alonz, That commencement then muſt be preſumed 
contitent with right reaſon 3 and tie court will not pre- 
ſume, that the pariſhioners in whoſe favour all theſe ori- 
nal contracts hetween chem and the parſon are) made ſuch 
compoittion, as was of more value than the tithes. The 
payments mult be always in money, this being paſture- 
tte; which is always pecuniary, cannot be {pecitic, and 
tne only tithe in the kingdom which is not ſpecific. It is 
nt to be conceived, that 9d. would be paid, if the real 
he did not amount to halt that. The value of an acre to 
'upport this as a reaſonahle compoſition at the time, mult 
have been 15. and 6d. So high a modus creates a ſtrong 
pretumprion, that it was made not beyond time of memo- 
„he law fixes that to a c:rtain period in the time of 
. K. 1. ſince whoſe death it is above 566 years. This 
den muſt be preſumed an agreement before the time to pay 
fer acre. In fact in the time of K. H. 8. theſe lands 

were 
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were valued at 27. per acre; as appears from ſeveral re. 
cords, particularly from a ſurvey then taken, now produc- 
ed out of the augmentation-office. How long this notion 
ot the rankneſs of a modus has prevailed may not be known; 
brit in Laypield Reda. of Chidding fold in Surry V. Delap, 
Til. 1697, the detendant inſiſted on a modus of 3d. for a 
lamb. The court held, that was too much, and could not 
be; tor that a lamb was not worth 2s. and 6 d. in that 
countfy. 2 £4. Ray. 1163, ſhews how far back the opi- 


- nions in the — have gone, and a modus was held 
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/e as it laid particular 


too high by Powe! J. and ſeveral atterward. Benſon v. 
Watkins, Hil. 3 C. 1. (Bun. 10.) Franklyn v. Fenkins, 
Trin. 7 CG. 1. (Bun. 78.) Vet in 1731, or thereabouts, 
Giffard Rector of Stoke in Surry v. Webb, a modus of 3d. 
for a lamb was ſet up; it was ſent by the Barons Carter and 
Thomſon to be tried; and on appeal that decree was af- 
tirmed. It has indeed been ſaid, Lord Talbot was againſt 
that decree. The next objection, and which deſtroys the 
modus on the face of it, is from the exception of tithe of 
hops; which ſhews it a compoſition, the law taking notice 
that they are a modern invention, coming in in Qucen 
Elizobeth's time; though perhaps they exiſted before, for 
there is a ſtatute in the time of H. 8. prohibiting them as a 
venomous weed. ft could not then be an agreement time 
out of mind; of which the judges take notice; and there- 
fore prohibition was denied, 1 Sid. 443. 1 Ven. 61. The 
exception mult be coeval with the preſcription, which pre- 
fumes an agreement at firſt by proper authority of patron, 
rectot, and ordinary to take a pecuniary payment in ſieu 
of tithes in kind. The exception muſt be taken entire with 
the modus ; for the court never ſevers a modus, or conſiders 
one part as good and another as bad. Hops being alledg- 
ed as part of the deſcription, it is thereby as much felo de 

ly and preciſely for hops; which is 
never allowed. In Perch v. Gee, Hil. 1698, according 
to Lord Chief Baron Do1d's manuſcript on a bill by the 
11mpropriator of the pariſh of Off bam in Kent, the queſtion 
was in what manner hops are to be paid, and whether a 
ms-[us could be good of the tithe of hops: and it was held 
not, nor a mou extra fonendi + ſo afterward in Conner Ve 
Sfratiling, Trin. 1703, becauſe hops are a new plantati- 
on. There are but two kinds of tithes ; great and ſmall: 
the great are only four ; corn, grain, hay, and wood; all 
the reſt ſmall: and there can hardly be a new great tithe. 
And it is now determined fully dy Your Lordſhip in the 
caſe of potatoes in Smith v. Wyat upon a precedent in the 


Fachequer, that great and ſmall tithes depend not 9 
va 
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value or quantity, but on the nature of the thing; and 
therefore though the whole farm is turned into ſmall tithe, 
it will be ſtill ſmall. Hay is a great tithe ; there has been 
a modern culture, which makes that hay, which not ſo 
formerly ; as foreign graſs, lucern, &c, a modus for tithe- 
hay covers it, becauſe it is the ſame ſort of thing now.— 
A great difference has been made in ſmall tithes with regard 
to culture, being formerly only uſed in gardens : yet if 
there is a modus * all ſmall tithes, that preſeription cannot 
be thereby overturned i the modus is applicable to whatever 
(mall tithes ſhall ariſe. A modus in lieu of all ſmall tithes 
whatever will cover hops as well as others : though you 
cannot preſcribe in lieu of hops particularly. Hops will 
paſs under a grant de minutis dectmis. An ancient grant 
of all ſmall tithes would now carry any new invented tithe. 
In Franklyn v. Jenkins one point was, whether a vica- 
rage, endowed before time of memory de minutis decimis, 
was intitled to tithe of hops; and ſo held (Bun. 79.)— 
Next how appears it on the evidence. The parol evidence 
to ſupport it varies, is inaccurate and contraditory.— 
Very tew of the witneſſes call it a modus, They that do, 
prove it directly contrary to the laying it; one calls it a 
rate : a rate and compolition are the ſame. Lord Talbot 
has ſaid, if the witneſſes would not call it a modus, he 
would not. Then as to the receipts or written evidence, 
they are always expreſsly ſaid to be for a modus, where 
there is one; but theſe, though varying in other reſpeQs, 
are all for the tith-: and tithes and modus are oppoſite 
terms. The ſurvey 26 H. 8. read for the plaintiff, is the 
beſt evidence, it is accurate, and proves, that the lands 
in Romney Marſh were then only of the value of 25. per 
acre. As to the precedent in the Excheqrer, it appears, 
that court would have beld contrary if the ſame matter had 
been laid before them, as is here. Until that time and later 
the Exchequer ſent iſſues to try a modus, without firſt de- 
termining whether it was good in law or not. This court 
has brought them to aſter that, and alfo another practice 
of taking an account of tithes down to the time of the 
Maſter's report. It was there by Page and Gilbert direQ- 
ed to be tried, though Price held it in point of law a bad 
modus; and it was tried before Eyre J. who upon this re- 
cord in the time of H. 8. being read, held, that the com- 
miſſion ſhould be produced, and that if it was, he would 
certainly over-rule the modus. * It is now ſettled by all the 
Judges, that that is wrong. It is not neceſſary, eſpecially 
at this diſtance of time, to produce the commiſſion; and 
molt af them are not in being. 7 cur Lerdſbip has allow- 

| | _ ed 


(510) 


= 


CASES Argued and Determined 


ed miniſters accounts and a ſurvey without producing the 
commiſſion; and it would be ſtrange to ſay, the parties arc 
not to have the benefit of thele ſurveys, becauſe the com- 
miſſion is not to be found. Upon the equity reſerved, 
where the validity of the medus only was argued (for the 
fact had been eſtabliſhed) the court not only diſmiſſed the 
bill with coſts, as the plaintiff had failed on the trial and no 
motion for new trial, but alſo the croſs bill, with coſts ; 
which was an odd determination, decreeing neither way. 
They were not clearly of opinion, that it was a good mo- 
ds on the face of it ; but do not ſay it was had. The par- 
ties plainly: did not look on it as determined; for they 
brought new bills atter ward. But the rector in his anſwer 
to the bill tor eſtabliſhment. of the modus, not caring to en- 
gage further, agreed to accept the compoſition, but nct to 
eſtabliſh the modus, If then that had been a precedent in 
this very pariſh, it would not conclude his ſueceſſor, becauſe 
it was colluſion : but being in a different pariſh can be no 
precedent to a mo4us in andther: ſo that as a precedent in 
fact, it will not bind; as a preeedent in point of law it was 
not determined: and the opinion of Eyre J. was, that if 
that could be proved, which is proved here from the aug- 
mentation-othce, he would-over-rute the modus; 


Lord CHWNCELLOR. 


| Upon the reaſon of the thing and the authorities men- 
tioned, and others which Iwill mention, I cannot de- 
termine this matter without a trial. The court certainly 
ought to ſuppott the rights of the church: and not to al- 
low any modus or cuſtomary payment that by the rules of 
law is not to be ſupported. At the ſame time the court 
ought not, eſpecially in caſes of very extenſive conſequen- 
ces, lightly to overturnand overthrow cuſtomary payments, 
that have prevailed tor a great tract of years, which is com- 
monly called time out of mind or the memory of man: 
though I do not mean ſtri ly according to the notion of 
law before the time of the tranſpo:tation of K. R 1. 1 
take it, that the queſtion before the court in this caſe is of 
very extenſive conſequence, through a great tract of coun- 
try: It appears in this caſe and in former caſes in We/tmin- 


(313)! ler Hall, that it extends and runs through ſeveral pariſhes 


in this country. When therefore that is the caſe, and no 
inſtance or tradition of payment of tithes in kind, in this 
pariſh tor a great tract of years, purchaſers have come in 
and paid a price for the land according to..thoſe cuſtomary 
payments; and it would vary and alter the value of their 

f property 


in the Time of Lord Chancellor HARDWIOEE. 


property to overturn or overthrow them; which is a rea- 
on why theſe objections to them ſhould be very well weigh- 
-d and conſidered, and that they ſhould not be too lightly 
overturned ; as has been done in ſome inſtances. 


The plaintiff upon his general right as rector is certainly 
it tled ro his demand of tithes in kind of theſe lands, if 
no bar is ſnewn, The defence inſiſted upon is a modus; 
and undouhtedly as againſt the right of the rector it. is in- 
cumbent on the defendant to maintain that modus in point 
ot law and tact. 


There are two general objections againſt allowing this 
lus, which are inſiſted upon as ſufficient to over-rule it 
now. Firſt, that it is not ſufficiently proved in point of 
txt. The other, that if it was fo, yet that it is not good in 
point of law 3 which objection in point of law divides itſelt 
into two objections. The firſt a general one, that the 
aſſirmative part of the modus, the payment of gd. fer acre, 
cannot have ſubſiſted time out of mind, of which the court 
is bound to take notice; and that it cannot have ſubſiſted 
time out of mind from the alteration of the value of money 
becauſe gd. per acre muſt be much above the value of the 
tithe of his land at the time this modus or compoſition mult 
be ſuppoſed to commence ; which the law of England by 
a pretty extraordinary law (and which, I believe, no other 
country does) makes from the tranſportation of R. 1. to the 
Tic Land. The other is an objection tending to the ſame 
thing ; that this medus cannot have ſubſiſted time out of 
mind, becauſe there is an exception of a produQ and culture, 
wich was not and could not be in uſe at the time when it 
vas ſuppoſed to commence ; and that this exception, being 
part of the agreement, mult be coeval with the agreement 
'Uclt: which ſhews, it could not be an agreement time 
out ot mind. 


Firſt as to the proof of the modus in point of fact; as to 
which many obſervations are made on the part of the plain- 
uit, and certainly in caſes of this kind theſe obſervations 
have been frequently made, and have juſtly had weight; 
that there is a great variation in the proof; that none of 
the receipts call it a dus; only two of the witneſſes call 
tio; the others ſay, there have been ſuch payments for 
tithe generally, and one calls it a compoſition 3 and Lord 
+ bet has ſaid, he would not call it a medus, if none of 
de witneſſes would, If not one, that might be à material 
obſervation: but that I am of opinion, is too {light an ob- 
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ſervation in general, that becauſe theſe witneſſes (who are 
lay gens) do not make uſe of a legal technical word, that 
cuſtomary payment ſhall be over-ruled. The queſtion is 
upon the fact: the law makes the inference. Next that 
the receipts do not call it a modus, and that they are very 
nice in taking receipts. Very often miniſters will not 
call ita modus in the receipt becauſe they will not prejudice 
their ſucceſſors, though they will give a receipt tor the ſum 
as uſual. In very few inſtances will the reQor ſubmit to 
call it a mods in the receipt; and if he will not, the pariſh- 
oner cannot compel him; hut muſt ſubmit, or elle pay 
without a receipt. And that fort of evidence is in ſome 
meaſure ſtrengthened by a letter of the plaintiff's, in which 
he does not (and very rightly) call it a modus, but inſiſts on 
this payment as the payment uſually made for this land 
formerly, and upon an account and payment to be made 
upon that foot as the right he infiſted upon: whereas he 
might have demanded an account and ſatisfaction for tithe 
in kind, if this was not a compoſition or modus that bound 
him. But as to all theſe obſervations I ſhould have laid 
much more ſtreſs on them, if there was any evidence for the 
plaintiff either of actual payment of tithe in kind or of a 
tradition thereof for this marſh land; of which there ts none, 
either of the fact of payment of tithe in kind or any tra- 
dition from any ancient 18 which is proper evidence 
in caſes of cuſtom and uſage. Then the poſitive proof on 
one ſide is ſtrengthened by the weakneſs or want of poſitive 
proof (which — a negative) on the other fide. It i 
determining caſes not on the merits, but according to the 
critical penning of depoſitions. The want of any evidence, 
not only of payment of tithe in kind but of any tradition, 


takes off the weight of the obſervation, that this might 


have commenced within a ſhort ſpace of time ; for then 
ſome tradition would have been ſhewn, that tithe in kind 
had been ever paid, or even infiſted upon or demanded ; 
but there is none. If therefore it reſted on the proof, it 
is impoſſible to ſay, that a decree muſt be made for payment 
of tithe in kind; which as at preſent I cannot allow. 


But the moſt ſtrong objections are thoſe in point of 
law ariſing from facts; but ſuch facts as, it is inſiſted upon, 
the court is bound to take notice of. Firſt as to the excep- 
tion of hops, which has ſomething material in it ; for hops 
are always allowed to have. been introduced in modern 
times, that is modern in reſpect of long antiquity. They 
began to be uſed and propagated in — lizabeth's 
time, and exiſted in this Lingdom in Philip . 
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time and before; as appears from the ſtatute in the reign Pon 


„but ex- 


of H. 8. therefore they were here; but here, as tobacco is jg. before 
here, planted for cutioſity and in ſmall quantities: but in ſmall 
they were in this kingdom to a certain degree before quantities. 


Llizabetb's time, though nen conſlat how far. Is it poſſi- 
ble, there ſhould be ſuch an exception in the beginning? 
or docs the making this exception overturn the affirmative 
part of the modus! Suppoſe the agreement was to pay 
nin<pence per acre for all ſmall tithes of this land, except 
ſuch [mall tithes as ſhall be afterward introduced: that 
would be certainly a good agreement. Then inſtead of 
laying it in thoſe general words they have fſpecifed it with 
ſuch a ſort of products as theſe lands probably will be tilled 
with. But it is too much to lay ſuch weight on this ob- 
jection to overturn this modus, when I ſee what has alrea- 
dy paſſed. I allow that caſe of Bates in the Exchequer 
ut to be ſuch an authority as to bind in the preſent cale ; 
and it ſeems as odd a proceeding as I ever ſaw ina court 
of equity Iſſues were firſt directed on both bills; and 
aiterward the trial was ſo had as not to determine the merits 
of the caſe, which the court expeAs aftera trial; but it 
went off upon a nice objection in point of evidence, that 
the plaintiff in the original bill offered a record or ſurvey 
in the time of H. 8. (which now has been read) and which 
was over-ruled by the Judge, and the merits were not en- 
tered into. Evidence is not to be deſtroyed, becauſe ſome 
part of it is loſt ; for the law is not ſo unreaſonable as not 
to 1utfer it to he ſupplied, if loft : but upon its coming back 
upon the equity reſerved the court diſmiſſed the bill with 
colts in law and equity, and diſmiſſed the croſs-bill with 
coſts only in equity: the reaſon of which was perhaps, that 
there was no application by the plaintiff Bates for a new 
rial, and as a verdict was againſt him, his bill was con- 
quently to be diſmiſſed, unleſs he prayed an account on 


the foot of the medus ; which, [ preſume, he did not think 


fit to do: and 1 preſume, the croſs- bill was diſmiſſed, be- 
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caule the court did not think the verdict, as found, was 


upon the merits, or ſufficient to make a decree to eſtabliſh 
"ic modus, But why it was diſmiſſed with coſts I do not 
now; unleſs the court had a mind to ſet the coſts on one 
lde againſt the other. But afterward a bill is brought by 
de landholder to eſtabliſh this as a modus; and the defen- 
dant thereto by his anſwer ſays, he acquieſces to take the 


payment on that foot; but did not conſent it ſhould 


. eſtabliſhed: yet the court did think fit to eſtabliſh woqus to 
"Wa dt. I believe I ſhould hardly have done bind ſuc- 


that. 
de the 


aſterward 


But however, it was only to eſtabliſh it as between 2 
2 rector and pariſhioner ; for that decree could not abliſhed 
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afterward bind all the ſubſequent incumbents; becauſe that 


and on the muſt be on a modus eſtabliſhed on * proof and on the mere 
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right of the caſe, which was not entered into. The only 
uſe therefore I can make of that precedent, is this; it is 
evidence to me of the opinion of a very learned court, 
when C. Baron Pengelly (who was a very learned Judge) 

eſided there, that this inſerting the exception in the lay- 
ing the dus, which was exactly juſt the ſame as in tiſt 
preſent caſe, was not ſufficient to impeach and overturn the 
modus in point of law; and as that is a very nice objection, 
and may be accounted for in different ways, and there be- 
ing that opinion of that court, I ſhall be of opinion not 
to over-rule the modus upon that. 


The more material objection is upon the affirmative part 
of the modus itſelf, whether it is not too rank? 5lt is inſiſted 
upon as too high in point of value, and therefore that 
the court is bound to take notice of it, and onght to over- 
rule it. That doctrine has certainly prevailed in ſeveral 
caſes, and, I believe, more ſtrongly fince the publication 
of Biſhop Hleetruood's book; for before that, i believe theſe 
things were not ſo commonly known. That objection, 
though founded in fact, is taken to be allowed by the 
court without a jury : that objeQtion has been more com- 
monly allowed as to the value of particular things, for 
which the modus has been ſet up, as where it is ſo much 
for a ſheep, orlamb, or a particular kind of produR, the 


value of which may be ſhewn at thele times : but it may 


differ as to a modus ſet up as to the value of lands, becauſe 
ſeveral incidents and accidents may attend that : the al- 
teration of trafic or commerce, or of the culture of land, 
either improved or falling in value by accident, that makes 
ſuch a modus more uncertain than in reſpec of the value 
of a particular kind of product, as calves, ſheep, lambs, and 
things of that kind. Therefore, though this objection is 
taken in point of law for the judgment of the court, the 
court does not always proceed as bound to determine it that 
way, but has conſidered it as a matter of fact proper for a 
jury. And this plaintiff has conſidered it as ſuch, and 

as entered into proof of the fact, that is by records to ſhew 
the value of the land in the time of H. 8. I cannot make 
a certain inference from thence. It is a material evidence 
to be ſure; and more light might have been had in that 
caſe of Warebern, if Juſtice Eyre had let that in. But when 


* Modus muſt be proved as laid by plaint'f, Durnf. and Eaſt, 47. 
1 1 Vol. 39. ſoch 
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auch commiſſioners are ever employed to make this valuati- 
on, 1 bcheve this valuation is never carried to the height z 
and that in the time of H. 8. has been always thought not 


to be carried to the height. Compare it with valuations 


in modern times, as on the augmentation of the Qycen's 
bounty, not valued at a third part: and yet, I believe, 
they did not go ſtrifter than in that of H. 8. I uſe this in 
ti manner, not to throw it off, only to ſhew this is not 
concluſive evidence. Then the queſtion is, whether it is 
not fit for me to do, as the Court of Exchequer did in the 
caſc of Werchorn, to direct an iſſue? and in that reſpect l 
have direQed an inquiry to be made into that caſe of the 
K. dor of Stoke, which was firſt in the Exchegrer 5 where 
G:f/ard brought his bill tor tithe in kind, and particu- 
larly for tithe of lambs. The defendants there in- 
«ted, that neither he nor his predeceſſors were in- 
'itled to receive that becauſe of an ancient uſage or cuſtom 
in that pariſh, that every occupier having land paid 
three pence and no more as a medus in full ſatisfact on of 
the tithe of ſuch lamb. The court did not determine it 
on the hearing, hut directed a trial: but the plaintiff did 
not proceed to trial; and the court ordered the iſſue to be 
taken pro confe/ſo, and afterward ordered his bill to be diſ- 
miiſ-d. From that he appealed ; and the reaſon given for 
appeal (as appears from the caſe) was, that the court 
ouzht not to have directed an ifſue, but ſhould have over-< 
ruled this nadus as. too rank, becauſe of the ancient price 
of cattle and other commodities, ſo that a lamb would not 
be worth formerly more than ſixpence; and that it was 
proved to be only a modern compoſition. The anſwer 
civento that is, that the ground for that objection ſeemed 
to be, that the modus was ſo great and ſo near the value of 
the tithable matters, for which paid, that it muſt be a mo- 
dern compoſition confidering the decreaſe of the value of 
coin : but that this objection ariſing on matter of fact, 
was very proper to he conſidered by a jury. It was heard 
M1735; at which I was not 2 being then in the 
Aing's Bench. The Lords affirmed the decree 3 and there- 
fore affirmed, that the ſending it to an iſſue was proper 
and rich. I ſent to Mr. Phileþ Ward, ſon of Lerd Chief 
Baron Ward (and who is a very good repertory of caſes 
"1 the Exchequer) to know what caſes upon this head had 
been in the Excbequer ; and the caſe of Layfield v. Delap 
vas ſent to me, and alſo another, which comes up to the 
ſretent, is very like it, and in the ſame country, of Graſ- 
= v. fefferies, 17 Nov. 1687 ; which is before any of 


SN have been cited upon this head; and the 
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actount of it is this. It begins with ſaying, This is 2 
Kentiſh cauſe, and the plaintiff demanded tithe in kind 
for marſh-land. The defendant alledged a modus or cuſtom 
time out of mind to pay twelvepence per acre for all marſh 
land within the pariſh in lieu of all tithes. Proof was 
made of this payment for forty or fifty years: and upon 
this, and as there was no proof of payment of tithe in 
kind, a trial was prayed to be direQed: but the court de- 
mied the trial, and declared the pretended modus or cuſtom 
to be void, as it was proved, that the marſh land was rent- 
ed at ſo much fer acre, that it was not poſſible, nor could 
a reaſonable intendment be made, that the modus or cuſtom 
time out of mind could be; and therefore the court over- 
ruled the modus, and ſaid, that the court uſually over- 
ruled a modus, which ſeemed too great, and which did not 
ſeem reaſonable to the value. But ta, (and for this I 
cite it) this cauſe was reheard upon the defendant's mo- 
tion, and the modus was ſent to a trial at law by a Mid- 
dleſex jury; but it does not appear what was done after- 
ward. The uſe I make of this caſe is to ſhew, that the 
taking this ſort of objeEtion, founded on the height of the 
ſum, to be a matter of fact in ſome caſes for the confidera- 
tion of a jury is not a new invention, nor firſt introduced 
m that caſe of Giffard or that of Bate, but was done by 
the cout in 1687 on great conſideration; for it was twice 
before them. On the firſt hearing they were of a contrary 
opinion, and over-ruled the modus upon the arguing it; 
but upon rehearing and reconſidering, they reverſed their 
own decree, and directed a trial. And I am of opinion, 
that in theſe kind of caſes it is very fitto do ſo ; and more 
ſo ina caſe where it coneerns the height of a-moduy inrel- 
e& of the value of land than any other, eſpecially of 
— which has been greatly improving and improved for 
ſeveral years. Romney Marſh is the firſt level, which was 
banked in from the tea ; and the laws of the Sewers and 
more modern laws have a reference to that of Romney, and 
make that the rule. There is a poſſibility, where lands 
were of little value at the time, but' were improving and 
incloſing, the parſon, patron, and ordinary might come 
to an agreement to give from that time much more than 
the tithe was, in order to prevent the parſon's demanding 
tithe in kind afterward, when the lands were greatly im- 
proved at their expence. It is like the caſe, wherea com 
monage is incloſed at a great expence, and much more 1 
by agreement given to the parſon than his tithe in kind at 
the preſent, becauſe it is to prevent his receiving tithe c. 
cording to the improved value. 


Therefore 
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Therefore I will direct it to be tried; but the queſtion 
is, where it is to be tried? according to Graſcomb v. Fef- 
rer it is proper to try it in London or Middleſex. Romney 
Marſh is very extenſive; and hardly a gentleman in Kent, 
who has not an eſtate there; which, I preſume, was the 
reaſon of directing it in that manner in that caſe. If I 
had not found this precedent, I probably ſhould not have 
thought ſo ill of my countrymen as to do it. Let it be 
tried in London upon an iſſue, whether the occupiers of 
the marſh land in this pariſh have paid, Sc. juſt as it is 

laid in the anſwer : but the defendant in this court muſt be 
defendant at law, becauſe the iſſue is upon him. 


How verſus Weldon and Edwards, July 17, 1754. 
At the Rolls. 


HE plaintiff was a land-man on board one of the 
ſhips, which in 1745 made the great capture, 
which put into Kinſale in Ireland; and for 123. 15s. od. 
Sterling, agreed with Welden for a ſale of his intereſt, 
which, as was now confeſſed, amounted to 457/. In Spt. 
1745, the prizes came to Briſtcl. In Oftober, the money 
was received by the managers. On Nov. 15, 1745, £d- 
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wards by a deed, reciting the deed-poll of Auguſi, by which 
the plaintiff aſſigned his ſhare for the conſideration therein 
mentioned, purchaſes it from Weldon; who covenan's, 
that How was well intitled, and that Weldon had good 
rizat to aſſign, with covenant for further aſſurance, and 
warrant againſt all perſons 3 and he appoints Edwards as 
his attorney to receive from the managers all bounty mo- 
ney, prize money, ſmart money, tickets, and all other 
lums of money due to How and the other perſons owners 
of the ſhare. This aſſignment was accompanied with a 
bond of the ſame date by Weldon and a ſurety in a ſum 
equivalent to the purchaſe money, for Weldon's peformance 
of the covenants ; and two ſhares are aſſigned over as a 
collateral ſecurity to indemnify Edwards againſt any claim 
let up by any other, and to make him ſafe in the quiet en- 
ment of theſe ſhares. There was afterward a re- aſſign- 


ment to Mellon; who, upon this bill to ſet aſide the ſale 
now made detault. 


, c os 


t Vir defendant Edwards it was inſiſted, he is a purchaſer 


107 valuable conſideration without notice of Mellon's fraud ; 
ind that in all the caſes cited lor plaintiff there were badges 
© traud affecting the defendant himſelf. As Brown v. 
Qq 2 Newman 
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Newman in 1745, where Fley the purchaſer was affected 


Ante. with all the traud of Newman. In the caſe of Mr. Fitz. 
| TaylourY. gerald he was no purchater ; he only received the mone 
| Rochfort, ; oe) 

i 18 Fay as agent for the perſon, againſt wham the bill was brought, 
| 1751.1 having accounted for it with his correſpondent in Ireland : 


but the reaſon he was charged, was, that he owed a duty 

from his having notice not to part with that money; there- 

fore the parting with it was a hreach of truſt ; and inthat 

light was the decree againſt him. But there is no calc, 

where a p.rchaſler lor valuable conſideration from a perion 

guilty ot traud without notice of that fraud ſhould be at- 

ected therewith. Notice alone of the undervalue is not 

ſuſſicient to impeach a contract. In Baldwin v. Roc hfart, 

Nav. 11, 1748, Lord Chancellor held, that undervalue, 

4 though an ingredient, was not the ſame in the law of Eng- 
I land as in the civil law. 


Sir T bemas Clarke, Maſler of the Rolli. 


It muſt be firſt determined, whether the bill of ale 
or aſſignment to Weldon, the original tranſactor, is in 
ſuch a light in a court of equity as to ſtand or he ſet 
ahde ; that is, be converted into a ſecurity for what was 
really and bona fide paid, though it was an abſolute ſecu- 
rity at firſt? Next whether, if the plaintiff would have 
been intitled againſt We/don, had he alone been concerned, 
the aſſignment t» Edwards will ftand in his way ? 


41 The plaintiff's equity againſt Weldon is founded on the 

48 common and known principle, an inſtrument obtained 

from him by fraud and impohtion ; the actual proofs of 

( 518) which fraud are charges in the bill of ſugge/tio falſi et 

| A veri, admitted by Edwards (for Weldon makes 

| d-tault) to be made out by evidence; and being the lame 

as in the other caſes, I ſhall only allude to them; viz. as 

to the circumſtances and ſituation of the prize and of the 

plaintiff when he made the ſale, from its being in jeopardy 

on account of the owner's being pricked run, &c. But 

the more material part is from the other circumſtances 

upon the general head of equity ariſing partly from the 

perſon with whom the tranſaction was, and beſide the va- 

43 Sennen lac. of the thing purchaſed. It is reaſonable to conſider 
1 conuidered : * heir. 
1 a> young the vendor at leaſt in as favourable a light as a young bei 
44 heirs. am warranted in ſaying that, by what has been often ſaid 
il in caſes of this kind, and what has been done by the leg!- 
" flature itſelf; which has conſidered them as a race of men 
looſe and unthinking, who will almoſt for nothing Lev 
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ith what they have acquired perhaps with their blood; 
therefore are they reſtrained by two acts of parhament, the 
laſt of which was 20 G. 2. Then the price, for which 
tae ſhare was parted with, is about a fourth part. By the 
rul-s of the Civil Law, it halt had been paid, it would 
have been a mere nullity. Our law differs from that; 
but though the inadequateneſs of the value will not of it- 
ell be ſufficient to ſet aſide dhe contract, yet it is a very 
material ingredient, and, with other things, will go a 
yreat way toward it. It was a very odious cafe on the 
put of Weldon and admitted to he a zrols fraud, and the 
(ucumſtances are the ſame as in the other caſes, in which 


Contracts 
at halt va- 
Jus fer 
alide in 
the civil 
law : Not 
fo here but 
it is a ma- 
terial in- 
gredient. 


the hills of ſale are ſet aſide; and the riſk and hazard at 


the time of Melden's purchale, and the uncertainty whe- 
tner it would turn out any thing in the event on account of 
clums ſet up, were greatly miſrepreſented, and ought not 
to have more weight than in the other caſes, where the 
lame objection is made; and as to the contingency whe- 
ther the money would ever come ſafe, inſurances were 
made upon it. No doubt then, but if he now appeared, 
and made defence, unleſs ſomething more particular than 


in former inſtances, there mult have been a decree againſt 


him. 


Next, whether Edwards is in a like condition or better 
than Mellen, will depend on the general rules and princi- 
ples laid down, and on the application of them to this par- 
ticular caſe, viz, that here is dolus in re itſa, and dolus 
crevitu nan purgatur 3 which is true, if admitted with 
allowance; and it is laid down by Lord Br con not as a ge- 
neral rule, but as an exception to a general rule. It is 
in1i/ted tor defendant, that if ſeamen are to be favoured, 
{ic purchaſers are ahuch ; and that mere inad-quateneſs 
o malineſs of pr ce is not of itſelf ſufficient to impeach 
a pufchaſe; and that a legal intereſt differs from a mere 
city. All theſe principles are true, as laid down gene- 
ray; hut to judge how far they are applicable conlider 
e particular caſe made. It is frima facie a ſtrong de- 
tence, a tair purchaſe for value conſideration without any 
notice ot plaintiff's claim or right at the time or before 
Payment of the purchaſe money. The deed, under 
uch detendant claims, certainly is greatly more extenſive, 
than Iden had a right to make; and though probably 
no bencht could accrue to any on account of thoſe other 
matters in the aſſignment, yet it was truly obſerved in the 
other caſes, that this ſhewed the intent of vendee to graſp 
<t every thing; and therefore it is not material, whether 

vant..ge did in fad accrue from them. No great ſtreſs 


15 


(519) 


CASES Argued and Determined 


is to be laid on the covenants; though the warrantry iz 
very extenſive, and goes much farther than uſual; nor 
upon the bond. But though of no great weight lingly, 
yet jundda juvant. But the collateral ſecurity ſthews 
ſtrongly, how it ſtruck Edwards, the ſuppoſed purchaſer 
at the time. It was ſaid, this was but a prudent precau- 
tion by a purchaſer to ſecure himſelt 1 the event. If 
it is ſuch a precaution, as a vendee would defire, it is 
ſuch, as in a common caſe neither he could require, nor 
a vendor comply with; for it amounts to a ſale ot ſhares 
for money for his own preſent occaſions, and the purcha- 
ſer requires to lock up io much to deprive him of the uſe. 
Next as to the conſideration. There is a receipt acknow- 
Jedging the payment. Ihe defendant thought it neceſſary 
to go further, and properly; theretore examined a wit- 
neſs as to payment by draughts and bond, But that will 
not prove payment of the money fo as to make defendant 
purchaſer for valuable confiveration ; defendant therefore 
endeavoured to make out the payment of the draughts and 
bond : but only in this way, that Weldon owned it. Even 
at this time the bond may be unſatisfied: but if ſatisfied, 
it might have been now produced. So that the payment 
reſts on Weldon's acknowledgment. It is ſaid to be ſuffici- 
ent to produce the deed and ieceipt. As between Melden 
and Edwar./s it would; unleſs Weldon had brought a bill 
to impeach payment of the conſideration, and then it 
would not be ſufficient againſt him: much leſs againſt a 
third perſon." Edwards endeavours to put himſelf, not in 
the place of Vellon (which would not anſwer his pur- 
pole) but in a better; therefore it is nẽceſſary to go fur- 
ther, and make out proof of payment ; in which he has 
materially failed. Next as to notice ; it is ſuch a defence, 
as in molt inſtances is out of plaintiſis power to produce 
politive witneſſes to fallify, depending generally upon col- 
lateral evidence. But the anſwer is obſervable ; it demes, 
that at the execution of the deed they had any notice of 
the plaintiff's having iold to Weldon under any fuch cir- 
cumſtances of fraud as are mentioned in the bill. I mult 
conſider this anſwer as if pleaded. Would ſuch a general 
denial of knowledge of a ſale under particular circum- 
ſtances of fraud be ſufficient? The generai-ty of it makes 
it turn the other way. lt is admitted, that Edwards had 
notice of the very inadequate price paid by Melden to the 
plaintiff; and I cannot agree that there was no occaſion to 
inquire further; for it muſt raiſe a ſuſpicion 3 and it was 
very natural to aſk, how he came by ſo good a bargain: 


but the defendant more than ſuſpected; and any 
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took the collateral ſecurity beſide. Taking all together, a 


court of equity will be induced ſtrongly to preſume notice 
of another title. 


[ have hitherto proceeded on a ſuppoſit on, that a legal 
right in Edwards, and indeed otherwiſe the queſtion of 
notice could not have been at all material; becauſe if 
they took anly an aſſignment of an equity, they would 
have taken it as in other caſes cloathed with all the cir- 
cumſtances in the hands of Velden, whether they had 
notice of the fraud or not, and there is no neceſſity of 
charging notice of it. But it now appears clearly, that 
the legal intereſt is in Weldon (ſpeaking according to the 
d:terminations of the courts of [aw that by theſe aſſignments 
the legal title paſſed) for it appears, that there was a re- 
Align nent of the plaintiff's ſhare to Melon; fo that Ed- 
rde had not the legal intereſt 3 but mult be confidered 
inthe ſame light as Nellen himſelt would; and any de- 
cree I ſhould now make, in conſequence of that opinion, 
will in fact be againſt Melden himſelf ; which fatishes me 
the better with my preſent opinion: and if the court was to 
diſmiſs the bill as againſt Edwards, it would he a decree in 
tavour of Mellon; which would be a great injuſtice to the 
plaintiff, and is a ſtrong ingredient. 


The bill of Sale therefore by the plaintiff to Weldon 
muſt be ſet aſide for fraud and impoſition, as an abſolute aſ- 
ſignment, but ſtand as a ſecurity for ſo much as was bona 
fide advanced; and Edwards upon all the circumſtances is 
not in a better condition. The decree for payment muſt 
be againſt both jointly; and if ſatisfaction is made by 
{ wards, let him have remedy over, and liberty to pro- 
ſecute the decree againſt Weldon, with coſts juſt in the 
lame manner. | 


— ES 


—, July 18, 1754. 


Ms Farley, being committed to the Heet upon mo- 
"A tion of the plaintiff for having publiſhed an adver- 
1 in the Briſtol Journal relating to the anſwer in 
Cencery put in by the defendant, Sir Robert Cann, now 
moved to he diſcharged, having coſts of the con- 


2 and ſubmitted ; as alſo the defendant did, con- 
ein z the advertiſement was put in at his inſtance; 
and it was 
Curt, 


not oppoſed by the plaintiff, who left it to the 


Lord 
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Lord Chancellor ſaid, his reaſon for committing was 
not only for the lake of the party injured by ſuch adveitue- 
ment, but for ſake of the public proceedings in this court 
to hinder ſuch advertiſements, which tend to prepoſſe's 
people as to the proceedings in the court, But as on a pro- 
jecution for a libel in B. R. for publiſhing a ſcandalous ad- 
vertiſement, it they confeſs in what manner it was brought 
to them and every thing about it, that court takes that 
into conſideration to alleviate the puniſhmengg ſo here, 
though here ignorance of the law is no juſtification for 
the publiſhing the advertiſement, yet having diſcovered 
in what manner it was brought to — with other adver- 
tiſements, and diſcloſed every thing, it is a ground to 
alleviate the puniſhment; therefore he granted the mo- 
tion, 


Bullock verſus Stones, July 19, 1754. 


* I John Stones do leave all my real and perſonal eſtate at 
FE Aſhgate, in truſt by B, C, and D; my deſire is, 
*« that all my dehts and funeral charges be paid, and ſuch 
* legacies as I ſhall aſter mention.” Then after certain 
directions and legacies, he adds, ** I defire, that the heir, 
«© which J ſhalt hereafter mention, be well brought up 
«© with good learning and well educated. Alſo my will 
and deſire is, that the firſt ſon lawfully begotten of Jobn 
& Stones the file- cutter, when he comes to 21, ſhall have 
“all my eſtate real and perſonal at Aſbgate, and his 
* heirs for ever: and as there is coal on the land, if it 
* can be let for forty or fi ty pounds an acre, the mort- 
gage debt may be got paid off.” ; 


Fobn Stones the file-cntter, the defendant, was heir at 
law to the teſtator, had no ſon at preſent, and was not yet 
ot age. 


The firſt queſtion was, whether there was any deviſe 
to the truſtees? Next, whether this was a good executor 
deviſe to the fiſt ſon of Jobn Stones at twenty-one 
Next, as to the profits in mean time, whether the heir 
at law was intitled thereto only, until he has a ſon born, 
and to veſt in ſuch ſon immediat.ly on his birth ? But 
this it was ſaid, could never be the meaning; for that 
would be providing for the ſon, and at the ſame time 

reventing Jahn Stones from marrying ; therefore they 
— to him, until he has a_ſon who attains twenty- 


one. Lond 
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The perſonal eſtate paſſes by this will to the truſtees firſt 
for payment of dehts : but the whole ſurplus of that wall 
belongs to the ſon of Fobn Stones, when that ſon attains 
twenty-one 3 Which is a reaſonable compaſs of time for 
ſuch a bequeſt to take place; and until then the profits of 
that perſonal eſtate will accumulate, and the heir at law 
cannot claim any thing of that. 


(522) 


But as to the real eſtate, firſt I am of opinion, it paſſes 


by the deviſe to theſe truſtecs ; and that there are proper 
d:viſing words, though it is not ſaid, ** I deviſe to them,“ 
for it is in an inaccurate manner by them ; but that muſt 
be conſtrued with the ſubſequent ads to be done by them; 
g. „I give my real eſtate on truſt, that the rents and 
« profits may be applicd by thoſe truſtees in ſuch and 
© ſuch a manner ;” then they muſt have the real eſtate 
for that purpoſe ; and, I think, in point of law it will 
2mount to a deviſe to them, The queſtion then 1s as to 
the truſt; and application of the rents and profits. It is 
an exccutory deviſe of the truſt eſtate to the firſt ſon of 
Jin Stones, when he comes to the age of twenty-one ; 
which is a good exccutory deviſe according to the later 
determinations 3 for in Gore v. Gore it was ſettled ſolemnly, 
that ſuch an executory deviſe is good even of a legal eſtate; 
and there is no difference as to that, becauſe it does not 
tend to a perpetuity, only ſuſpending the power of aliena- 
tion ſo long as the law would ſuſpend it; becauſe until 
twenty-one he could not alienate it, Where then are the 
rents and profits to go? Where there is an executory de- 
vile, whether of a legal eſtate or a truſt eſtate in this 
court, the rents and profits go to the heir at law ; becauſe 
tre legal eſtate in the one caſe, or truſt in the other, de- 
lend in the mean time to the heir at law. ButIam of 
0p:1.01, that this intermediate intereſt or bencfit, ariſing 
to the heir at law as to the profits of this eſtate, will deter- 
mine upon his having a ſon; for that ſon's education, 
which he has expreſsly directed, muſt come out of the 
rents and profits of the eſtate : that cannot be, if another 
perſon is to have the benefit thereof. Therefore the con- 
ſtruction of the will muſt be, that this heir, whom he 
has inſtituted, ſhall have the benefit of theſe rents and pro- 
fits from the time of his birth, at leaſt ſo far as his mainte- 
nance and education goes. What the ſurplus afterward 
will be, docs not appear; but probably nothing. But the 
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conveyance of the eſtate and the poſſeſſion mult be ſuſpend, 
( 52 3) ed until he attains twenty- one. . 


Caſe 178. Archer verſus Pope, July 19, 1754. 


hs G ARCHER, previous to his marriage with Anne 
+ gf RH Price, executes a bond, which recited the intended 
reciting a- marriage; and that whereas Anne Price is intitled to 800 /. 
greement or ſome eſtate, in land or houſes after the death of her mo- 
2 ther Sarah Price, which ſaid ſum or eſtate, or whatever 
tate, the ſum or ſums the huſband ſhall be intitled to, is agreed to 
wife not an be ſettled to the uſes following; to the uſes of her and the 
executing children of the marriage, and afterward to the right heirs 
_ — of the huſhand; but the wife was not an executing party 


er acts a ; 
ter his thereto. Upon that the marriage was had, In the life of 


death ſhe the hufband the eſtatc fell into poſſeſſion, and was a real 


28 wa eſtate. The huſband makes his will, in which he recites the 
perfor- bond, and deviſes the inheritance of the eſtate back to his 
mance, wife, and all other his eſtates real and perſonal, and makes 

her executrix. She proves the will ſoon after his death, and 


marries Peter Pope. 


After her death a bill was brought by her two ſons b 
Archer, againſt the ſecond huſband tq have the benefit 
of the agreement entered into between their father and 
mother, and to reſtrain the defendant from proceeding 
at law againit this eſtate as tenant by courteſy. 


His L:rdſhip thought, that as the intereſts of the two 
plaintiffs were incompatible, one of them, the elder bro- 
ther, ſhould be made a defendant. This was done by an 
amended bill. | 


Evidence, The plaintiff offering to read the examination of ano- 
ther defendant Harriſon, who was alto a defendant to the 
original bill, it was objected ta on the part of Pope ; as 
this would give Harriſon an opportunity of contradicting 
what he had ſworn by his former anſwer, would deſtroy 
the rules as to publication paſſing in a cauſe, and open 2 
door to colluſion; and that on the part of Pope new proof 
could not have been entered into ; although it was allowed, 
croſs interrogatories might have been exhibited. 


| Lord CHANCELLOR. 4 


Where a When 4 cauſe comes on to hearing, and the court either 
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caſe for the want of parties, direQs the cauſe to ſtand over 
with liberty to make new defendants or add parties, in which 
there is frequently an occaſion to re- examine; the queſtion 
iz, whether all the parties are not parties to that re-exami- 
nation ? I doubt they muſt neceſſarily be ſo. The bring- 
ing ne parties before the court may make it neceſſary for 
all of them to enter into proofs. When there muſt be a new 
examination, and by amendment of the bill, publication 
1; open, then why cannot all parties enter into a new exa- 
min:tion ? It indeed the court ſees a contrivance, the court 
would mect with that ſome way or other; but there is no- 
thing of that here : it was an objection mad- by the court. 
However this evidence certainly may be read againſt the 
other defendant, the infant elder hrother of the plaintiff; 
and then the court may judge ot it. 


Fir Plaintiff. This agreement was reduced into writing, 
and the marriage had in conſequence of it; and the par- 
tes are only miſtaken in point of form, in thinking it ſuffi- 
cient for the huſhand only to covenant, and therefore the 
wite did not fign it. It is common where a huſband makes 
a ſettlement on the wife, by way of bond to the wife, 
which is void by law, ſo that no uſe can be made of 
it, yet this court decrees it on foundation of the agree- 
ment. N 


F;r Diſenlant Pape. He has now the legal eſtate as 
tenant by courteſy 3 which right is endeavoured to be ta- 
ken out of him by a ſuppoſed equitable agreement. The 
rew evidence read is not admiſſible againſt him. The wife 
a! not he tied down to bind her land by any inſtrument in 
ng not ſigned by her. One view of the ſtat. of frauds 
Was that agreements muſt be certain ; but another view, 
at the a(ſ:nt of the parties muſt appear thereto in writ- 
She never joined in executing the bond, her aſſent 
Hes not appear; nor is her huſband's will binding upon, 
c can it affect her, in Law or Equity. 


Loxd CHANCELLOR. 


This bill is in nature of a bill for ſpecific performance 
1 «1azrcement, which being only ſigned by the huſband, 
"< queſtion is, whether it is ſufficient to bind the wife or 


"Cl here are ſeveral inſtances of very informal, incor- 
and looſe agreements on marriage, and where the par- 
tis are not been all bound, as things ſtood originally; yet 
ea marriage had, and acquieſcence, and acts done in 
 - coalcequence 


2 0 


A; 


to make or 
add new 
defend:nts 
and on a- 
mendment 
publicati- 
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it ſeems 
that all the 
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and that a 
new exa- 
mination 
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riginal bill 
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gainſt ano- 
ther defeu- 
dant. 
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by one par- 
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an infant. 


(525) 


CASES Argued and Determined 


conſequence of it, this court has decreed them, and that 
notwithſtanding- the ſtatute of frauds ; becauſe all agtet- 
ments in part performed, or performed on one fide, the 
court carries into execution on the other.y The wife is rot 
exccuting party to the bond, which contains a recital of 
an agreement for ſettling her eſtate, nor conſequently to the 
agreement: but the bond was fairly made and before mar- 
riage, and the wife was of full age, and fully conuſant of 
the tranſaction; as appears on the evidence. It plainly 
proceeded on an uncertainty of the partics, of what nature 
and ſpecies the wife's fortune conſiſted, whether money or 
land. All, ſhe was intitled to, was after her mother's life, 
who was not privy to the marriage. The bond recites an 
agreement with ſomebody ;. and Pope admits by his anſwer, 
that there was an agreement. Then there muſt be two 
parties to that agreement; which muſt be ſomebody inter- 
eſted in it, either the wife herſelf or ſome one for her. — 
Though Pope has endeavoured toabate from that by ſaying, 
he does not know from whom the firſt propoſal came, that 
is not material, ſince there was an agreement: although 
his admifhon will not bind the heir at law. Nothing was 
done during the huſband's life ; it appears, he intended to 
act fairly at the time of making his will, and therefore has 
recited the bond in his will, and has cured what had the 
only appearance of hardſhip in this bond, and given the 
inheritance of the eſtate back to the wife, it no children, 
which by the hond was to go to the huſband. Taking it 
upon the bond only, if nothing more was in the calc, it 


-would be difficult to ſay, that the wife ſhould be bound hy 


this bond; becauſe if it is abſtractedly taken on the inſtru- 
ment, ſhe was no party; and the ſtatute of frauds ſays, it 
muſt be figned by the party; who is to be bound. But 
notwithſtanding the words in the ſtatute of frauds, it 
there is a marriage-agreement, by which one party only 
is bound or f17ns, if the other parties act under that, and 
ſubmit and aſſent they ſhall be bound by it. I may put ſe- 
v-ral caſes both on real and perſonal eſtate on this head.— 
Firſt, as to perſonal eſtate ; a man has made a ſettlement 
on his wife on marriage; and her perſonal eſtate has con- 
ſiſted of leaſes for years, mortgages, or things in acti- 
on; he dies; the wife ſurviving is intitled to her own ſpe- 
cies of her perſonal eſtate, or any choſes in a-iion, or leaic- 
hold eſtate, or mortgages: yet notwithſtanding, it the wite, 
though an infant at the time of the marriage, has inſiſted 
on the ſettlement made by the huſband on the marriage» 
and taken the profits of it, and benefit and enjoyment 
it, the is bound by that, and the repreſentative of the — 


a the Time of Lord Chancellor HARD wWIc RE. 


land is intitled; and the court will compel her to part 

with it for benefit of the huſband's eſtate. So if a ſree- So on will 
man of London make a will contrary to the cuſtom, and by huſband 
dies, though the wife is not perhaps exceuttix, nor does ſo — 2 
ſtrong an act as is done here by her proving the will, but 1 
has ated in this manner without declaring one way or the wife by her 


other ; the court will not ſuffer the repreſentative of the acts may be 


kd \ ths. 


LES a. oa Wh Mind *” 


| wife to inſiſt on the cuſtom, in contradiftion to what was d. 
| done by her; and that in caſes where, if the wife had 

. deen before the court, ſhe might have had an election; 

7 ticrefore if ſhe has done it for a ſhort time only, that ac- 
quickcence ſhall bind her and her repreſentatives ; and it ( 26) 
; would he very miſchievous, if the court ſhould ſuffer her 5 
f repreſentatives to take it up in prejudice of the children, 
, Zc. Theſe are inſtances of perional eſtate: but I will put 

g the caſe of a real eſtate. Suppoſe a woman an infant is 

g married, and intitled to a ſmall real eſtate of inheritance, 

6 and the huſband in conſideration of that real eſtate, and 

t that he ſhall have and enjoy the inheritance for his own 

' benefit, ſettles on that wite a provifion by way of jointure, 

; whether of land or perſonal eſtate is immaterial, and dies, 

8 and ſhe atter his death takes to that provihon ſo made for 

1 her and enjoys it, and afterward dies; I am of opinion, 

th: court would not ſuffer her heir at law to inſiſt upon the 
inheritance of that real eſtate by deſcent from her, but 

{ would hold her heir at law bound by her ſubſequent agree- 

t ment to that marriage-azreement ; and that ſhe had bound 

t herlelf by her own acts, and departed from her intereſt in 

| that real eſtate, and would decree her heir at law to be a 

. trattec for the heir at law of the huſband, and that agree- 

t ae o the rules of equity; and I believe, has been fo 

t held. * If that he ſo, conſider how far that goes in the 

tf pretent cate. Theſe inſtances, and the reaſon on which 

y they depend, prove, that a wife may be bound by ſuch an 

l aglecment hetore marriage, though not an executing party 

1 unhin the ſtatute of frauds, nay, though a perſon not ca- 

- pe to do o. This was not in all events that caſe ; be- 

+ cate eng lettlement was made by this agreement to ſettle 

6 te tate of the wife, nothing moving from him. This 

' t amount to an agreement to bind himſelf to oblige the 

N e to do it. But it does not reſt on this only; for it goes 

- ther, and the will muſt be taken into conſideration ; 

, which makes it a mixed and very ſpecial caſe. The queſti- 

4 on will be, whether her proving this will, reciting the con- 

non of the bond, is not an evidence of her aſſent, when 


® It was aid to be fo held in the caſe &f Felton Harvey. 
ſhe 
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the was free and ſole, after death of her huſband, to this 
agreement to ſettle her own eſtate for benefit of herſelf and 
her children. Now withont going into the evidence of the 
defendant Harr ſon (which is to be ſure a very ſtrong 
proof of her declarations) ſhe not only proved but ated un- 
der the will, and poſſeſſed this perſonal eſtate of her huſ- 
band ; in what manner ſhe volfeſſed it does not appear: 
but if ſhe enjoyed any part of his perſonal eſtate after his 
death under the will, I ſhall be of opinion, that was a ſub. 
miſhon and agreement to this ſettlement. It goes on both 
parts, I have been ſpeaking of; on that part which relates 
to Noys v. Mordaunt and the other — on that head, 
where 4 man will take under à will in one inſlance, 
( 527) whether perſonal or real eſtate; he ſhall not diſpute the 
will; and on the other part of the caſe whereby it appears, 
ſhe was conuſant of it, evidence ariſes of her intent. If 
then this was her intent, and by her expreſs aQs ſhe has 
declared it, *that will bind every body coming after her. 
The tenant by courteſy is equally bound to make good this 
agreement, if ſhe was bound herſelf. The only matter of 
doubt might be, how far ſhe had bound herſelf by her acts. 
I do not know, but it might he too hard to ſay, that barely 
by proving it a feme ſhould be bound. It was proved very 
ſoon after; and perhaps ſhe might not know the ſtate ot 
her huſband's affairs. If therefore the ſecond huſband in- 
fiſts on it, I will direct an inquiry, what acts were don: 
by her toward ſubmitting to the will andas an evidence 
thereof. I mean the general aQing under the will and 
taking the eſtate, ſuch acts as poſſeſſing the goods to 
her own uſe: but do not mean by way of giving her an 
election now. But that inquiry will be at peril of colts, 


The inquiry not being inſiſted upon, it was declared, 
that by her acts ſhewing her acquieſcence under the 
| agreement in the condition in the bond, and alſo her 
} ſubmiſſion to the will, ſhe had bound herſelf to the 
performance of the ſaid agreement; and therefore it ought 
to be carried into execution againſt the defendants; 4 
the eſtate equally divided between the two children. 


Caſer;ng, Whithorne verſus Harris, July 25, 1754. 


F £12. WHIT HORNE deviſes thus: “ Iten, 
= —_ « I give and bequeath to all and every perſon and 
will, ſuch ““ perſons, who are near relations to me, if any ſuch there 
as within „ be, the ſum of 250/. to be paid them within a year alte 


— my deceaſe; and if there ſhould be any ſuch — N 


WH OTF Ma. oi 
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* perſons, who are related to me, and do not apply for 
« payment of the ſaid ſum within a year after my deceaſe, 
in ſuch caſe I give the ſaid ſum to my two executors.” 


The plaintiffs firſt couſins of teſtatrix applied within the 
rear aſter an advertiſement by the executors. No nearer 
rclations applied; but ſome doubt had been, whether ſecond 
coulins ſhould not be included as near relations. 


lar Chancellor declared, & that ſuch relations only, as 
would he intitled to a diſtributive ſhare of her perſonal eſtate 
according to the ſtatute for ſettling inteſtate eſtates, ; were 
within the deſcription of near relations intitled to it; and 


ordered it to be paid to the plaintiffs. ( 52 8) 
Chilliner verſus Chilliner, July 20, 1754. Caſe 180. 


HE bill was for the execution of a marriage · agree - 
ment by conveyance of lands purſuant thereto.- 


On the marriage the father of the wife and the father On morri- 
of the huſband agree each to conveyance certain lands to age the two 
be ſettled. The wife's father does make the conveyance ; — 3 
but the huſhand's father not doing ſo at the ſame time, gives die lands. 

a bond for the payment of 600%, to the wife's father, his One does 


executors or adminiſtrators, in the penalty of 1200/. if he lo: the 0- 


did not convey his part of the lands. —— 

; : Sol. with 

After death of the wife the iſſue of the marriage brought 12e0i. pe- 

this bill againſt the huſband and his father. 2 bop 
| es not. 

Objected for defendants, that the wife's father did not isgien "ot 


perform the whole of the agreement on his part; for that terward 0 
part of 11s eſtate yet remained to be conveyed ; and next, !orfeit the 


that the defendant had an election either to ſettle the lands, o_ = 


REN * ſettle ment 
F. E TY : > being the 
: -r plaintiff. There is noevidence that the wife's father did primary 


d convey the whole: but ſuppoſing there was, it is totally — 


prog to the plaintiff, who has a right to come againſt the $201, 
"lira, —_— one of the contracting parties ſhould fail only a pe- 
tot in his part in pur z. , nalry cr 
P purſuance of the marriage · agrecment: . 
*, 1 curity. 
wa Vol. 231, 1 Wm.. 325, 2 Ch. Rep. 77, 146. Prec. Chan. 4or. 
adhere. 51. Ark. 4%. Bruwn 31, 293. In all theſe caſes the court 
abo = 4 the ſtatu to avoid inconvenience, otherwiſe all 
tired; th make any claim would come in; ſecus where teſtator 
thei: th e contrary as in 2 Vern. 381, where there were brothers ard 
»« Ckuren, theſe laſt took, per capita. 
25 


28 March 
1748. 
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lands ſhould be ſettled, and this 600. only to be con- 


CASES Argued and Determined 


as was on full conſideration held by Your Lordſbip in Har. 
vey v. Aſbley, that iſſue of the marriage may come againit 
either parent to have it performed, notwithſtanding the 
other parent has refuſed to execute his part. It ſhall be ex- 
ccuted as far as it can. In this, marriage- agreements differ 
from all others; for if there are mutual agreements between 
two who contract with each other, the whole ſhall be exe. 
cuted together, not in part; they ſhall not be left to their 
croſs remedies in equity as at law: but it is very different 
in marriage-agreements. This was not at the time of the 
marriage reduced into writing : hut it was in part perform- 
ed, and it is reduced into writing by the bond. Next, 
wherever an agreement is ſecured by the ſanction of a for- 
feiture, in this court the party ſhall be compelled ſpecifi- 
oy y to perform, though it would be the moſt tor his benefit 
to torteit. | 


F? 


Lond CHANCELLOR. 


I have very little doubt upon what is the true conſtruQi- 
on of this agreement: though I do not know, but it may be 
of more conſequence to the other caſes. I mean from the 
nature of the caſe, whether this ſort of proviſion ſhall be 
conſidered as an election, or by way of penalty; for agree- 
ments are frequently entered into with ſome ſort of provi- 
ſion or by way of penalty in caſe the agreement is not 

erformed. The general queſtion, whether the defendant 
bo an eleQion or option to ſettle the lands agreed in the 
bond to be ſettled, or to pay the penalty of oO. will depend 
on the conſideration, what was primarily and originally 
the intent of the agreement; whether it was, that the 


ſidered as a penalty or further ſecurity for it it ; or whether 
it was agreed and ſtipulated, that either the one or the 
other was to be the proviſion for the huſband and wife and 
iſſue of the marriage? I am of opinion, that I muſt con- 
ſider the agreement to ſettle the lands as the primary 
and kd agreement, and that the other was only 
by way of further ſecurity or penalty, (call it what 

ou will) and an inforcing the making that ſettlement. 

he court has in ſtronger inſtances taken it in this ſenſe, 
when expreſſed in a disjunctive manner; particularly in 
the caſe of Lord and Lady Coventry; in which the arti- 
cles on marriage were to ſettle lands and tenements com- 
priſed in his power, er otberwiſe, as he ſhould think fit : 
the queſtion was between Lord and Lady Coventry in the 


firſt inffance 3 and next between Lord Coventry and the 
| repreſentative 
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in the Time of Lord Chancellor Haxpwiexe, 
repreſentative of the huſband of Lady Coventry, whether 


this was ſuch a covenant, as amounted to a kind of execu- 


tion of the. power in a court of equity ſo as to bind the 
eltate againſt the remaĩinder- man; of whether the remain- 
der- man had not a right to ſay, he was not bound? The 
court there held, that Lady Coventry was intitled to have 
her jointure ſettled out of the lands within the power; be- 
* that appeared the original and primary 2 
and intent of the parties; and that the going on afterward, 
and ſaying or otherwiſe, was only meant by way of further 
ſecurity to her to reſort to the real or perſonal aſſets of her 
huſband. In that caſe it might be ſaid, that an election 
was given to Lord Coventry, which election he had not 
made, and that the remaindet-man by reaſon of that diſ- 
junctive was not bound abſolutely, and therefore it ought 
to come out of Lord Coventry's own eſtate: yet notwith- 
ſanding, the court held Lady Coventry intitled as aforeſaid 
according to the primary intent. That goes a great way as 
to the reaſoning in the preſent caſe. To go by ſteps; 
ſuppoſe this agreement which is contained in the condition 
of the bond, (which is a common, but inaccurate way of 
making marriage agreements : and this is inaccurately ex- 
preſſed, although the intent of the parties appear), had 
been in articles inſtead of the condition of a bond, and an 
expreſs direction in the ſame words as it is here, that the 
huſband and his father covenanted to ſettle theſe lands 

in ſuch a time, or in default thereof that then they ſhall 
pay 600. ſuppoſe all this had been in articles ; the con- 
ſtruction, the court would have made, would not be, that 
this gave an ele&ion to the huſband of his father to ſettle 
the lands or pay 6000. certainly not: but the court would 


without heſitation ſay that this was an agreement to ſettle - (5 30) 


the lands, and that the payment of 600. was only a penal- 
if they did not ſettle in a certain time, and nothing elſe. 
li this would be ſo, then there is no ground to make a diffe- 


rent conſtruction, when this is contained in the condition 


of a bond. But on the part of the defendants a circumſtance 
s made uſe of, andvery properly, from that form of working 
tup; that if this was a penalty, what occaſion was there for 
making a further penalty of 1200/. and that is the only cir- 
cumſtance, that tends to the favour of the defendants in 
this cauſe: but on conſidering the whole I think that barely 
an accuracy in framing the agreement, and that no ſuch 
ment or e nſtruction could be drawn from it, as is drawn 


"r the defendant, They had made an agreement before 


marriage to ſettle the lands (as I muſt take it, for it is ſo 
Vor. II. „ recited) 


* 


[ 
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recited) and if no ſettlement this penalty : they reduce this 
into a bond : what ground there is to hes, they intended 
this 600. a ſatisfaction? If indeed it could be ſhewn, that 
no good title could be made, and that the defe of per- 
formance aroſe from inability ; that they might have in 
view: but not if the huſband or his father had it intheir 
power to -make a ſettlement. For that reaſon I aſked, 
what was the value; and it appears to be Boy. fer annum, 
ſubject only to the payment of 200/. which is vaſlly more 
than 600/. and then it cannot be thought, they meant to 
defeat the whole agreement, and to give an alternative to 
the huſband or his father to perform one or the other. 
There could be no doubt, what election they would make; 
for the eſtate is near treble the value. That ſhews, that 
could. not be the intent ; becauſe it was no option, as the 
weight of advantage on one fide ſo far preponderates. 
Beſide no truſt is declared as to this 6001. but it is to be 

aid to the wife's father, his executors or adminiſtrators. 

t they intended that 600¼. in lieu of the ſettlement, on 
default of a ſettlement, they would have gone further ; and 
ſaid, it ſhould be for the huſband for life, to the wife for 
1 life, and iſſue of the marriage; it is impoſſible, but iy 
"of muſt have ſaid ſo. Therefore I am of opinion, I mu 
. conſtrue this 600. only a penalty or further ſecurity to en- 
8 force a performance. Conſequently the plaintiff js intitled 
1 to have a ſettlement made of the lands and premiſes in the 
| bond according to the true intent and meaning of the 
| | agreement contained in the condition of the ſaid bond; and 
| a conveyance muſt be made accordingly. 


if Caſe 180. Loder verſus Loder, July 22, 1754 
| Portions, * OHV Lo DER deviſes his Hinton eſtate to his ſon 
| Power to Charles for life, with power to raiſe thereout for f- 


| 

if 2 tions for younger children a ſum not exceeding 30000. to 
| whe © fix the time for payment, and intereſt for their mainte- 
| 


| 

| 

8 ſ 

not ex- glect to make an appointment of the portion, the cſtat- { 
] 


| Ou:1Ler | | , 
| childven nance not excceding. 5/. fer cent and if Charles ſhould nc- 
Ci s 
it _ ould ſtand charged with 3060/7. as a portion payable to 
| 


| | the ſons at twenty-one, to the daughters at twenty-one 0 
| (53 I) marriage; with a clauſe of furvivorſhip between them i! 
4 v0 aþ” n+ any died before payable; if all died before, it ſhould ; 
4 Ant! U 
bf —— eſtate | fink. 5 
13 charged ; . wt 
3 with 3oool. f r ſons at zt, daughters at 21 or marriage. Nothing veſted in - 
| ther's life; :n4 repreſentative of one, who attained 21, and became elder, 
died in ſathe,”; lite, not intitled to a ſhare. 2 

ranciiy 


inthe Time of Lord Chancellor HARDwIickxE. 


Francis, ſecond ſon of Charles, attains twenty-one, and 
by death of his elder brother .becomes the eldeſt ſon, but 
dies in the life of his father. 


The queſtion was, whether the plaintiff, widow of Frau- 

tis, was intitled as his repreſentative to a ſhare of this 

4009). as veſted in him and tranſmiſſible ? It being an im- 

mediate gift to grand-children not taking — their 

father, nor to be deveſted out of them by any act of his, 

but on the events teſtator provided; ſo that upon attaining 
twenty-one it abſolutely veſted in Francis; and it is imma- 

terial that he did not ſurvive his father, whoſe power had 

no other effect than to ſuſpend the raiſing the charge until 

his death. Then the accident of becoming eldeſt before 

will not vary the right; for though there have been ſeve- 

tal caſes, where the court has taken great latitude to an- 

ſwer the purpoſes of families, in determining that if a 

younger child became an elder before the time of raiſing 
| the charge intended for younger children; his capacity 
was defeated; yet in all thoſe caſes the time of veſting 
and of raiſing was the ſame z for where the time of veſt- 
ing is firſt, as where a clauſe for maintenance or-clauſe of 
} ſurvivorſhip (both which are in this caſe) though the child 
before the time of payment becomes elder, he will be in- 

titled to the portion. This diſtinction taken in Graham v. 
" Lord Londonderry, in 1746, where there was a truſt term 
to raiſe portions for younger ſons at twenty-one, for daugh- 

ters at eighteen or marriage which ſhould firſt, happen, 
with clauſe of ſurvivorſhip and payment of intereſt ; the 
elder died before twenty-one z and Lord Londonderry, though 
decome the elder before the time of payment, was held 


Mt intitled to the portion The ſame diſtin&ion was taken in 
T [ord Teyntam v. Webb, 2 March 1750 1. There are 
ba ieveral caſes where it veſts on a contingency reſpeQing 
p me perſon of the legatee, but the raiſing is poſtponed for 


fraſons reſpeQing the fund, though if the party dies be- 
Ire that, it ſhall be raiſed. King v. Withers, Butler v. 

cam, and others. There is no ſuch general rule that 
wa child muſt continue younger to the time of receiving 
> fortune; and the caſes ſo determined have been not 
on the mere event of his vecoming an elder, but upon his 
mung to the family-eſtate, | X 


Rr 2 Lord 
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Tal. 117. 1 
Will. 448. 
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(53 2) Loxd CHANCELLOR. 


Before I can come at the queſtion, whether any thing 
was loſt or deveſted out of Francis, I muſt firſt ſettle a 
previous queſtion, whether any thing veſted? And it does 
not appear, there poſhbly could be upon this charge. It 
is all leſt in the power ot the father to conſider, how much 
he would raiſe, as to the eſtate and as to the younger chil- 
dren; and the charge of 3000/. is only, in cafe he ſhall 
neglect to make a direction tor appointment of the portion. 
He might negled it during his whole life; and might do 
it by his will; and it was prudent and right; for he might 
have more children, I lay no weight upon the direction, 
that it ſhall be payable at twenty-one or marriage, where 
it is ſubje& to ſuch a power as to the quantum; becauſe 
thoſe words are only inſerted to prevent the raiſing it in 
the mean time, if the father ſhould die before. It could 
not be known how much was to be raiſed betore the death 
of the father; and before that he is the eldeſt ſon. In 
Butler v. Duncomb the father was dead; the fate of the 
fact could not be altered, and therefore it was held veſted, 
In Lord Londonderry's cafe the charge was certain, and the 
tather might have directed the proportion between the 
children; but in this caſe the quantum of the ſum was ab- 
ſolutely uncertain ; the father's power of reducing it and 
appointing a leſs ſum, if he thought fit, exiſting during his 
whole life; and it was variable alſo with reſpect to the 
younger children, Then it would be making the moſt 
forced conſtruction to ſay, that any thing veſted, when it 
was quite uncertain during his liſe what the ſum ſhould 
bez and at the time of the execution of the power he was 
not a younger, but the eldeſt child; which makes it the 
ſtrongeſt caſe poſſible. 


For plaintiff. Then the conſequence might be, that if 
all the younger children came of age, and left children, 
but died in life of the father, nothing could be tranſmit- 
ted; becauſe nothing veſted in life of the father. 


Lord CHANCELLOR. 


I will determine the caſe you put now; nor do 1 Of, 
that the father could give it unequally. Nothing cou 


veſt during the father's life; becauſe none could ſay, — 
0 


* 
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could veſt; and beſide the objects during his life vary, 
Then the charge of 2000/. ariſes on his making default 
to charge a leſs ſum : ſuppoſe he had by will executed his 
power, and directed 30000. or 2500/. to be divided among 
the younger children he had at that time, and not to the 
eldeſt ſon ; would or could the court have ſet that afide ? 
The bill muſt be diſmiſſed without coſts. 


Berkley verſus Ryder, July 22, 1752. | Caſe181, 


Ee con. (533) 
GEO RGE RYDER made a ſettlement to ſecure Giſt on 


proviſions for his brothers and ſiſters, who were un- con i en 
provided for by their father, creating a term of 500 yeats marry 
to raiſe 1000/. apiece to be paid to his ſiſters upon their —_— 
reſpective marriages, ſo as they married teſpectively with Ahere 
conſent and approbation of their mother, brother Geerge, good : 
and the truſtee, the ſurvivor and ſurvivors of them: but here only 
. . in terry- 
if all or any of them ſhould marry without ſuch confent rem. 
or approhation, then ſhe or they ſo marrying ſhauld not p,gyigon 
receive the 1000. nor ſhould any ſum of money be raiſed by 1 
* ther tor 
for her or them ſo marrying without conſent, 5 
poovided 
for on their marriage with conſent, otherwiſe not: conſtrued as if by a father: 
not ſo, if by a mere ſtranger. 


The bill was for the payment of 1000), portion of the 
plaintiff's wife Anne one of the ſiſters. 


The fact giving rife to the queſtion, as ſtated for plain- 
tit's was this. Mr. Berkley, ſecond ſon of his father, 
was intitled to 1500/. per annum after his father's death; 
and living in the neighbourhood, a courtſhip between him 
and the other plaintiff enſued. He was then about nine- 
tren; ſhe was tlurty-five; ſo that the diſparity as to the 
ge and fortune was greatly on her ſide. Her mother and 
brother encouraged ſo advantageous a match; but it was 
Kept a ſecret from his family. The brother died before 
the marriage, and fo did the truſtee ; ſo that it turns on 
inc privity and approbation of the mother, and her con- 
ent. They were married with licence, and publicly in 
church; but the mother was not preſent, plainly becauſe 
ot her intimacy with his family: but as ſoon as they were 


married, ſhe received them into her houſe, gave them her 
| bleſſing 


: 

" 
| 
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bleſſing and preſents, and was much rejoiced at it. The 


brother dying juſt before the marriage left a ſon under age, 
The plaintiffs applied for this portion to the guardians ; 
who refuſed to let them ſee the ſettlement ; and they were 
willing to wait until the ſon came of age. He died; and 
the eſtate came to the defendant at that time abroad. The 
plaintiffs waited until he came over; he is now deſirous 
of taking an advantage of this as a forfeiture, and puts his 
defence upon the marriage being without conſent, and ſo 
the 1000). loſt, The anſwer admits the brother died be- 
fore the marriage: and yet a croſs-bill is brought to ſhew 
that he was alive at the time of the marriage, and that 
therefore it was neceſſary to proye his conſent ; and there 
has been a forgery or raſure in the regiſtry to make the 
marriage appear to be before his death, This 1000). is in 
fact the only portion of the wife, being provided for ker 
by a perſon in loco parentis, a brother repreſenting his father, 
who was under an obligation to make a proviſion for them 
if unprovided by the father; and this court does that by a 
circuity, by compelling the brother to maintain the child 
if unprovided for. This is indeed a voluntary proviſion in 
law; upon terms; and the queſtion is, whether thoſe 


terms are complied with? The object was to prevent im- 


proper matches : this was greatly to her advantage : there- 
fore the mother could not reaſonably have oppoſed it, and 
the leſs evidence of her conſent will do than if otherwiſe. 
The declaration of this truſt requires not any particular 
mode of conſent, but only that a marriage ſhould be had 
with their privity and approbation, or rather without their 
diſapprobation. Conſent and approbation are ſynonymous 
terms. A tacit conſent, not putting a bar has been deter- 
mined equal to an open conſent; as the ſuffering others to 
build on his freehold, where contiguous ; a ſon's ſuffering 
his father's leſſee to build, and afterward diſputing his fa- 
ther's power. Qui tacet, aſſentire videtur. Qui poteſl, et 
nen fprohibet, jubet. So on endowment ex aſſenſu patris, 
where the father does not expreſsly diſapprove. Here the 
mother was privy; no evidence of her diſaſſent; and 4 
ſubſequent approbation. This court in conſtruing conſent 
to marriages has gone very liberally, and always regarded 
the ſubſtance. There are many caſes, where a privity to 
the courtſhip with a ſubſequent approbation, determined a 
conſent. M-ſgret v. Meſgret, 2 Ver. 580. Farmer v. Comp- 


t Ch. R. here onl ſubſequent approbation. 
ab. FEE... : ” There 
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There have been more modern caſes. Campbell v. Lord 
Netterville, in 19737, an appeal to the Lords from the 
Chancery in Ireland. Charles Campbell, by will, gives to his 
er1nd-daughter Catherine Burton, who always lived with him, 
60001. to be paid to her at her day of marriage, provided 
ſhe married with conſent of Samuel Burton, her father 5 but 
if ſhe ſhould die unmarried or without ſuch content, then 
over. The father encouraged propoſals by Lord Neterville, 
repreſenting her fortune to be 1 5,000/ and afterward drew 
back becauſe he could not make good his part of the pro- 
polals, They married privately ; ſo that in fact there was 
not the conſent of the father; to cure which, and prevent 
the forfeiture, articles were framed, making a proper ſet- 
tlement, and a ſecond marriage was had in face of the 
church This was admitted; and the reaſon of the father's 
drawing back was probably, becauſe the bank in which he 
was engaged was tottering. It was decreed for the portion 
becauſe of the courtſhip; and becauſe it was a reaſon- 
able and proper match, from which the father but for that 
cucumſtance would not have withdrawn; and on appeal that 
decree was affirmed. There was no pretence of any other 
conſent than his being privy to and encouraging the court- 
ſhip; and all the ſubſequent management did not hurt the 
caſe, Another caſe in 1738, of Daly v. Lord Clanrickard, 
the portion of whoſe ſiſter, Lady Anne Burke, was to be 
pa! on marriage with conſent of truſtees, and if without 
conſent given over. Mr. Dahy made his addreſſes to her, 


and propoſed, that his father ſhould ſettle her portion and 


49500 acres, worth 1 2001. per ann, the truſtees met upon this, 
and wrote a letter to Ireland to inquire into his circumſtan- 
ces, in theſe words: * Though the lady may marry better, 
* yet we are afraid it has gone ſo far, that if the father 
makes good the terms, we ſhall be obliged to give con- 
* ſent,” Nothing further was done by the truſtees, The 
fither made good the propoſal; and they married, The 
queſtion was, whether there was a forfeiture, it being argued 
that this conſent was extorted, as appeared from that let- 
ter? but Your Lardſbip held, that though the court would 


not encourage theſe things, yet in a hard caſe it ought to 


be liberal in conſtruing ſuch powers, and would conſider the 
ſuhſtance of them; and whether there was any objection to 
tne fortune of the man, which there was not, and would 
k0t ſuffer the truſtees being in the place of parents obſti- 
natcly to refuſe their conſent, and would not let them re- 


tract 


(535) 


CASES Argued and Determined 


tract this conditional conſent (if it may be ſo called) but 
held it a ſufficient conſent within the truſt, and decreed it 
accordingly, the match not being unreaſonable upon the 
propoſals being made good, Theſe caſes ſhew, that queſ- 
tions of this kind have been conſidered here; and that the 
evidence of conſent in this caſe is ſufficient, | 


Lord CHANCELLOR. 


If this portion is not given over, but is to ceaſe, that 
brings it to the caſe of Harvey v. Aſton; where the decree 
was reverſed by me with the aſſiſtance of the judges, 


For plaintiffs. There it was a condition precedent ; here 
ſubſequent. There a marriage with conſent was neceſſary 
to enable the truſtees to raiſe the money; here it is a de- 
feaſance ſubſequent to the direction to raiſe; a veſted inte- 
reſt even before marriage though got payable until then. It 
is to be raiſed out of truſt of a term, and therefore the con- 
ſtruQion is diffetent from a will; and though to come out 
of land, the court has not mad the diſtinction ſo ſtrong, 
that therefore a forfeiture enſues, though not ſo as to per- 
ſonal. But here is ſufficient evidence to intitle to this porti- 


on, and diſpenſe with actual conſent. 


For d:fendant. This is a very ſtale demand, due (if at all 
due) in 1720. Defendant not ſuſpecting it has married, 
and /eitled his eſtate, It was à mere voluntary act and bounty 
of the brother ; nothing yeſted: they were not to have 
theſe portions unleſs they married with conſent : otherwiſe 
nothing was to be raiſed, no maintenance. This is very 
like Harvey v. Aſton, where on the appeal Sir Foſeph Jelybs 
opinion was overturned; and all the rules in this court as 
to raiſing portions were ſetiled. Your Lordſhip held it not 
material whether it was given over or not; for that there 
was no ſuch rule as to portion; it relating only to legacies, 
and only on conformity to the rules and principles of the 
civil law; and ſettled, that in a legacy out of perſonal 
eſtate, a condition in reſtraint of marriage, whether prece- 
dent or ſubſequent, is merely in terrorem, unleſs a deviſe 
over; if out of real, this court follows the rule of the 
common law, and has ſaid, that though no deviſe over, ſtill 
the party muſt comply with the condition. Terms are paſt 
of the land itſelf, and, when the truſts are at an end, at- 


tend the inheritance z are ſubjeQ to the rules of * 
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law and natural equity ariſing on them as the lands them- 
ſelves, and not to the civil law. This is a term created 
out of and attendant upon the inheritance, and different 
from a chattel, which is part of the perſonal. The law 
requires not any preciſe words to make a condition. This 
is precedent from the nature of the thing, or elſe a qualifi- 
cation of the event on which the portion is to ariſe; not 
barely on marriage, but marriage with conſent, It is 
proved by the,regiſter, that the marriage was before the 
death of the brother, That is ſaid to be a forgery or ra- 
ſure ; but the defendant was not then come over. As to 


the admiſſion by defendant, he ſaid, he knew nothing of 


it, but helieyed they might be married at that time accord- 
ing to the ſuggeſtion in the bill; ſo that the admiſſion in 
the anſwer was owing to the following the bill. The court 
will indeed believe, where a defendant ſays, he believes: 
but will not go on that, where there is contrary proof, 
25 here from the regiſter, to which the defendant ſent, and 
thereupon filed a croſs bill, Next as to the mother's con- 
ſent : where no preciſe form of conſent is required in ſuch 
3 truſt, the court will receive evidence of implied conſent : 
but in all the caſes cited it is a Poſitive evidence of a previ- 
ous approhation; not a previous, inferred from acts of ſub- 
ſequent approbation. There the court conſidered any thing 
amounting to evidence of previous conſent as ſufficient : 
but very different where only to be inferred from ſubſequent 
approbation. That may indeed afford preſumptive evi- 
dence of previous conſent : but not in this caſe. The 
court conſiders the circumſtances under which that is of- 
fered, and will not always raiſe the ſame preſumption on 
the ſame evidence, but different as the parties appear in 
different lights, If this is offered by the iſſue, previous ap- 
probation might be inferred from ſubſequent : but from the 
parties preciſe evidence js expected becauſe of their know- 
lcige. Then the length of time will have great weight, as 
on all demands in law and equity. The bill was filed until 
long after the death of the mother, who might have proved 
her conſent, The marriage was had in a different pariſh 
from the mother's; and the plaintiff's evidence ſhews, ſhe 
knew not of it; and there is proof for defendant, that ſhe 
declared, ſhe never did conſent. In the anſwer to the croſs 
bill they do not ſay they believe the mother knew it; but 
that is the opinion of diſintereſted perſons, and that it is 
uppoſed, ſhe concealed her knowledge. It is ſaid, the 

| ſubſequent 


(537) 


CASES Argued and Determined , 


ſubſequent conſent is enough, as it is a proper match : but 
the court will not lay down a different rule for great or in- 
ferior people: and the public advantage requires the ſtrict 
hand of the court as to marriages. 


Fur defendant it was offered to read the regiſter, and the 
mother's declarations, 


Lord CHANCELLOR. 


— You can read neither. As to the regiſter, can you bring 
not by croſs a croſs bill to bring in queſtion what you have admitted by 
bill queſti= anſwer to the original? It is a direct admiſſion on oath ; and 
= 3 7 I cannot help it. It would be a very dangerous precedent, 
by anſwer; If you miſtook, you muſt correct that by moving to amend 
but oy the anſwer, before you can bring that into the cauſe. 

prove to 


=_—_ an- As to the merits, His Lordſbip (aid, it would be very hard 
; on one ſide, that the plaintiffs under all the circumſtances 
ſhould not in a reaſonable way have this portion: yet there 
were ſome things on both ſides, which made him have a 
doubt in his own mind, which he would determine, if the 
parties could not agree : but aſked, if the defendant would 
pay the plaintiffs 1000/. with intereſt to a particular time 
without coſt on either ſide: ſaying he ſhould conſtrue this 
ſettlement and truſt, juſt as he ſhould have done, if it had 
been a proviſion by a father, becauſe jt ſtands in the ſame 
ſtate : that there has been a diſtinction, and reaſonably, in 
the conſtruction of clauſes of this kind in a will or ſettle- 
ment by a mere ſtranger without conſideration either gf 
blood or duty to provide: but where a proviſion is by an 
eldeſt brother for younger children, five of them deſtitute 
of either portion or maintenance, and nothing but the mo- 
ther's jointure to ſubſiſt on, he ſhould take it on the foot it 
had been argued for the plaintiffs, that he is in /oco parentss, 

and conſtrue it in the ſame manner, 


( - 8) For defendant. Application has been made to the two 
53 other ſiſters to file the hills on the ſame queſtion, and there- 
fore the defendant fears to make the precedent. 


Lord CHANCELLOR. 


What I have propoſed is matter of conſent, and will be 
no precedent; therefore it is better for the defendant to take 
it on the foot of conſent, | | 


The propoſal was agreed to. Intereſt ſettled at 4 pr 


in the Time of Lord Chancellor HaRDWICKE. 


Ex parte Dupleſſis. July 22, 1754- Caſe184, 
Loxp HARDWICKE, Lord CHANCELLOR 


SR THOMAS PARKER, Lord Cniztr Baron. 
P. TION by Mrs Roſe Dupleſſis to ſtay the execu- Poſt. 27 


tion of a commiſſion into Middleſex to enquire whether July. 
the petitioner Was an alien; ſhe having been found not to 
be an alien upon a former commiſſion by a jury of Middie- 


ſex, 
Lord Chief Baron, 


The firſt queſtion is, whether the finding the petitioner Alien, 
not to be an alien is concluſive? Secondly, it not, whe- 
ther the commiſſion is the proper proceeding ? Thirdly, 
whether the crown ſtill by law can have a melius inquirendum 
into the county of Middleſex ? 


For the petitioner has been cited 4 H. 9. c. 16. and Finding 
Bruck, Office 33, that an office ſhall not be taken on a ſur. 79 alien 
miſe after an office, which 1s contrary to the matter of the nd: 
firſt office, Ic. and Dyer 248, 249, where were three crown: but 
commiſſions upon an inquiſition, and the firſt office allowed, WP Mr. 
Sc. On the contrary tor the crown it is infiſted, that an on but a 
office for the ſubje ſhall not bind any party; for it is only melivs in- 
evidence; and in anſwer to 4 H. J. is cited Bret, Inqueſt Jum, if 
22, and in anſwer to Dyer Staunford Prerog. 52, that a new ground for 
commiſſion may iſſue, I underſtand that learned authority '* 3 if — 2 
to mean there a melius inquirendum. Several precedents ondluüve. 
have been left with me; and that of Anthony Colley ſeems to 
be relied on for the crown to ſhew, that there may be a 
new commiſſion contrary to a former. It was 35 Eliz. 
but thoſe were commiſſions to inquire after the deaths of 
Uifferent perſons, not of one and the ſame perſon : but ſup- 
poſe they were for one and the ſame perſon, they would be 
no precedent for the crown in this caſe; becauſe two dif- 
ſerent claimants may have two original commiſſions, 5 Co. 45. ( 5 39) 
A. and there by the commiſſion upon the firſt John Colley 
was found to be ſon and heir of Anthony, and that commiſ- 
lion was ſued out by him: but the widow ſued out a manda- 
mus in behalf of her infant ſon Anthony. I apprehend that 


Paris S/oughter's caſe (which is the true name of it) Hil. 
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77. 1. and reported 8 C. 168. will in a great meaſure rule 
the preſent. By thoſe precedents left with me it appears a 
melius inquirendum has iſſued purſuant to the opinion in 
S\'aughter's caſe. They confirm Sloughter's caſe ; and ſhew 
in a great many inſtances, where after complete findings 
upon writs of diem claufit extremum & mandamus, that ma- 
nors and lands were held of the King or meſne lords in 
common ſecage; writs of melius inquirendum have iffued, 
and found to be held otherwiſe, In Mick. ny I. after 
the death of William Nicho/ſmm, Mich. and Hil. 18 i. 
on the death of Rowland Wynne. Paſ. 21 J. 1. on the 
death of Mathew Rogers, Mich. and Hill. 21 J. 1. on the 
death of William Furneſs. And Mich. and Hil. 22 J. t. 
atter the death of Peter Doleman. Though in other reſpects 
between a melius inguirendum to inquire of the alienage of a 
particular perſon, and to inquire into tenures, there is a 
difference ;; yet as to this, that there may be a finding con- 
tradiQory to the former, there is no other difference, but 
that the one relates to land, the other to the perfon; and 
therefore a melius inquirendum may iſſue in this caſe as well 
as in the caſe of tenures, provided there is ſufficient ground 
tor it, I have in my ſearch met with a caſe or two con- 
trary to Paris Sloughter's, In 2 Ard. 204. it is expreſsly 
held, that where there is a perfect finding on a diem ciauſit 
extremum no melius inguirendum ſhould go: but the anſwer 
1s, that caſe was in the reign of Q. Eliz. and before Paris 
Sloughter's ; which laſt caſe is grounded on great reaſon ; 
tor otherwiſe the crown could not be on an equal foot with 
the ſubject; for the crown could not traverſe, but would be 
bound by the ſirſt inquiſition: otherwiſe as to a ſubject: 
which is Lord Cale's reaſon. Another is the caſe of Rg, 
2 Jo. 198, where it was held, that no melius inquirendum 
ſhould go : but it was, becauſe the party grieved had re- 
medy by traverſe; therefore that is no authority : for if a 
melius inguirendum is not to go in this caſe, the crown would 
be concluded by the firſt finding. It is proper to take no- 
tice of Manlgve's caſe, 2 Sal. 469, where it is laid down a5 
a rule, that where an inquiſition is defective and uncertain, 
that cannot be ſupplied by a melius inquirendum ; but that 
where it found ſome well, there may be a melius imqui- 
rendum, The ſame caſe is in 3 Med. 335, which refers to 
three books, as authorities for what is laid down, but there 
does not appear to be any thing in them about it, Iam 


not ſatisfied with the fidelity of this report of what the 
p | F 8 judges 
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judges ſaid in Sal. and Mod. becauſe 3 Lev. 288 is ſilent as 
to this point. Hob. 50 ſays, a melius inquirendum is a ſup- 
plement to a defect or uncertainty of a former office, And 
Finch of the law 129, 130, (cap. 23.) ſays, a melius ingui- 
rendum upon any other defect in the office, as if the office 
was inſufficient or uncertain, Fc, I am of opinion there- 
fore upon theſe authorities and precedents, and the anſwers 
| have given to thoſe two caſes, that the finding Mrs. 
Dupleſſis not to be an alien is not concluſive to the crown : 
though I think the new commiſſion has iſſued improperly, 
and to be ſuperſeded: yet ſtill the crown may have a melius 
inquirendum into Middleſex, if there is a ground to grant it. 
What will be the proper ground to iſſue it muſt be ſubmit. 
ted to the court, when application ſhall be made for it, 
Upon the whole, if a melius inquirendum ſhould iſſue, and 
Mrs. Dupleſſis be again found not to be an alien, it would 
be concluſive to and bind the crown; and fo this courſe 
would not be liable to the inconvenience of commiſſions 
iſſuing in infinitum : but if the contrary is found ſhe may 
traverſe. 


Lord CHANCELLOR. 


This has depended longer than I could wiſh : but it was 
not to be avoided; for at the former hearing it was upon 
precedents, which could be only found in the books; 
trom which we received no light. Several material prece- 
dents for the crown have been laid before us, but not until 
after laſt Hilary term: ſince which this is the firſt opportu- 
nity the court has had to take it into conſideration. Upon 
the caſes and precedents, as they appear from copies of 
records left with us, Lord Chief Baron has taken great pains z 
therefore I ſhall contract what I have to ſay into a narrow 
compals, 


The queſtions are rightly tated. The firſt is, whether 
the oflice which was found in the firſt commiſſion into Mid- 


de, that Mrs. Dupleſſis is not an alien born, is concluſive 


to the crown as to the lands in that county? The ſecond, if 
that office is not concluſive to the crown as to the lands in 


that county, what is the regular method of proceeding for 


the King to have a new inquiry; whether by a new com- 
miſſion (which has iſſued, and is now prayed to be ſuper- 


ſeded) or by commiſſion in nature of a melius inquirendum ? 
Theſe 
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Theſe are the two queſtions; for I take the laſt, though in 
the disjunctive, as one queſtion, 


So little is to be found either on precedents upon record, 

or of judicial reſolutions, or optnions in books, on this caſe 

in point upon a commiſſion, whether alien of not alien, 
that it is agreed on both ſides, and rightly, to argue this on 
analogy and on the general reaſon on other cafes, as writs 

of diem clauſit extremum, mandamus, or commiſſions in na- 
ture of ſuch writs to find, who was heit to the King's 

4 Lev. 288. tenant, and what was the tenure. All the authorities ex- 
cept the K. and Q; v. Manlove have been of ſuch caſes; and 

(541) indeed as to the point in queſtion before us, I think the rule 
properly may and muſt be drawn from caſes of that kind, 

as they appear in the books and upon records of the proper 

Offices on courts of revenue; for though theſe offices in the caſe of 
3238 if tenures as to the effects and conſequences of it, do not 
againſt the hold throughout in the preſent caſe, yet as to this method 
K. a ned of proceeding, and whether the crown is to be concluded 
1 by one inquiſition found againſt it, or can have a new com- 
death of miſſion upon a ſurmiſe contrary to the finding of the firſt, 
next te- I am of opinion, it will be the ſame, and the law will be 


— the ſame. The material difference between theſe caſes 
If found : 

not alien, (that is caſes of office upon tenures and offices found upon 
— — * commiſſion to find whether a perſon was alien or born) 
— or turns rather in favour of the crown; for here the King is 


ſuing; and the finding, when it is for the King in ſuch a 
commiſſion, is called the King's declaration. I ſay, the 
King. is ſuing for the inheritance of the land, which he 
claims to be veſted in him by purchaſe of an alien; and it 
he is to be abſolutely concluded by one finding, he is barred 
for ever thereby: whereas in caſes on a diem clauſit extre- 
mum or mandamus, the queſtion is only concerning the te- 
nure and ſeigniory, and upon the death of the next tenant 
the King might have a new writ according to this title: 
for however it might be ſaid, that the King is concluded, 
it is only in that inſtance; for on the death of the next te- 
nant he may have a new inquiſition found, in caſe the real 
title is with him. So that there, in the caſes of inquiſitions 
on offices upon tenures, the miſchief was only temporary : 
here, if the doctrine contended for the petitioner was to 
Prevail, the miſchief would be final and perpetual to the 
crown, To argue this caſe then upon theſe principles | 
take it (as the Lord Chief Baron has done) that the law Wa; 


ſettled on great conſideration in Paris Sloughter's caſe; and 
nothing 
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rothing has been done ſince to unſettle it. Before that, it 
appears from Lord Colꝰs report, and more fully from the 
caſes laid before us, that the law was ſomewhat unſettled 
ard imperfect upon this queſtion; and therefore Lord Coke 
concludes his report (as is uſual where there is a variety of 
caſes) that with theſe diverſities all the books are well re- 
conciled: this therefore being a ſolemn determination, and 
ſollowed (as now appears) by a courſe of precedents on re- 
cord ſubſequent to it, I need not run back to the original 
caſes, and examine the firſt foundation of them : for then 


there would be no end of proceedings, and the law would 
be unſettled. 


Taking that to be a full authority, let us conſider, whe- 
ther that does not furniſh a clear reſolution to all the queſ- 
tions before us. 


The firſt queſtion is, whether the office found, that Mrs. 
Dupleſſis is not an alien, is concluſive to the crown ? What 
was determined upon that queſtion in Sloughter's caſe ? 
(for now I am proceeding on the principle, that this is to 
be determined by analogy to thoſe caſes on tenures.) In 
that caſe the court held, the ſecond commiſſion of a melius 
inguirendum was a repugnant commiſſion, and therefore were 
of opinion to quaſh that melius inquirendum, but immedi- 
ately awarde#a new one, One of the points they deter- 
mine is, that if a writ of diem clauſit extremum or mandamus 
is found againſt the King, there ſhall not be a new writ 
of that kind awarded, but there may be a melius inquiren- 
dum; ſo that is a clear and expreſs determination, that the 
orown is not abſolutely concluded by that finding on that 
hiſt commiſſion ; which ſurniſhes an anſwer to the firſt 
queſtion in this caſe, whether the King is abſolutely con- 
ciuded by the finding on the firſt commiſſion ; and equally 
ſo to the firſt part of the alternative in the ſecond queſtion, 
what was the regular method for the crown to take; for 
dy this determination the King could not have a ſecond 
original commiſſion, but a melius inguirendum; and might 
have a ſecond melius inguirendum, when the firſt was out of 
the caſe; for when the court were of opinion to quaſh 
that melius inquirendum, becauſe it was abſurd and impoſſi- 
ble, they awarded a new one, becauſe the firſt was out of 
the caſe z and that is the general doQrine that is laid down z 
and the book ſays, it ſtands with reaſon, that as the party 
may traverſe, when found fer the King, ſo when againſt 

the 
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the King, who cannot traverſe, he ſhould have a meliur 
inquirendum : ſo that is a clear authority, unleſs there is 
ſomething in law-bouks to overthrow it upon all the queſ- 


tions. 


But on the part of the petitioner ſeveral obje&ions are 
made to that determination ; eſpecially that it is contrary 
to former caſes, and particularly to Lady Dacre's caſe, 4 
3 16. and Brot; Office 33, and to Baſſet's caſe, Dy. 
248. | 


As to Dyer, that is plainly diſtinguiſhed from being a 
caſe where a remedy might be taken by ſcire facias ; be- 
cauſe the King had got poſſeſſion, and there was an ame- 
veat manus, in which caſe the King may have a ſei. fa. be- 
caufe within the ſtatute of Lincoln, 29 E. 1. and that way 
one of the determinations in S/oughter's cafe; for to bring 
it within the Stat. of Lincoln there muſt be neceffarily a ſei- 


| ſure and amovear manus in order for the King to take that 
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remedy. But however that is, it appears, that the rules 
in Sloughter's caſe are ſupported by a courſe of precedents 
ſubſequent, and as many authorities as could be expected; 
ſince all the laws as to this queſtion of tenures were repeal- 
ed not many years afterward, If indeed Sloughter's was a 
ſingle determination contrary to former (which was, wh 
I wanted to have looked into) it would hate deſerved | 
weight : but that is not the cafe. 


But there are other objections to it, and one more mo- 
dern authority. Firſt, that ſuch rule as is laid down there, 
of giving the King a privilege to make a ſurmiſe contrary 
to the firſt finding, and upon that a melius inguirendum, puts 
the ſubject on a very unequal foot with the crown; and 
therefore that theſe proceedings by commiſſions and 


offices found on them muſt be taken, as they ſtood at 


common law before the ſtatutes, which give a traverſe on 
monſtrans de droit upon office found; for that thoſe ſtatutes 
extend only to the party, and not to the King; and that 
in S/oughter*s caſe Lord Coke reaſons from the liberty given 
to the party to traverſe. The next obje&ion was, that if 
a nielius inquirendum may be in any caſe, yet not upon 2 
ſurmiſe directly contrary to the fact found by the firſt office. 
Thirdly, that the objections againſt theſe are the ſtronger, 
becauſe the conſequence is greatly to the prejudice of the 
ſubject, in order to turn the proof of being a — 


. / // . * 
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upon the party. And the fourth objection was drawn from 
Manlwo?s caſe in 1690, which certainly is made, as far as 
it goes, a great authority. 


To conlider the firſt objection, that this puts the ſubject A. com. 
on an equal foot, becauſe this proceeding muſt be conſi- mon law 
ted, as it ſtood at common law. U agree to the princi- the ſubject 
| ich | de; th th 8 
plc, upon which it proceeds; that as to the crown this on ef 
muſt be taken, as it ſtood at common law, that the King right: by 
i; not within thoſe ſtatutes, which give that benefit: but SY 
a5 it ſtood at common law, it put the crown on an equal } 


2 . 2 * | 
ſoot only with the ſubje&.: for the ſubjeQ_had one remedy /, {7 / 7 £7 * 
at common. ker nt T It is true, that was. „ ,, 
not ſo facile a remedy, as the ſtatütes afterwards gave of 177 / 


traverſing the monſlrans de droit e this was an eaſier remedy, 17 0, 
and was therefore given by thoſe ſtatutes : but the petition 7 ä YF 
of right was a legal remedy, and therefore it is not to be — 

ſaid, that becauſe a man has no remedy but by petition of 

right, therefore he had none: for when a proper caſe was 

laid before the King, the crown was bound to give a pro- 

ber anſwer, and a commiſſion was to iſſue under the great 

ſeal to inquire into the fact of the petition and title of 

the party ſet forth therein, (I am conſidering the caſe as at 

common law) and the conſequence was, that after the ſub- 

ject had obtained the uſual anſwer, which the crown was 

bound to give, he was to have a commiſſion to inquire. 

There was a ſecond commiſſion to the party, though the 

firſt was found againſt him. What was the caſe of the 

crown? The King could not petition himſelf; therefore 

he was upon a proper ſuggeſtion to have a ſecond commiſ- 

ſion out of the court of Chancery under the great ſeal} in 

de manner: but not on petition, becauſe impoſſible. 

lord C:ke's arguments in Sloughter's caſe, which are drawn 

om the ſtatutes, which give traverſe to a mon/trans de droit, 

are only uſed as auxiliary arguments adding further ſtrength 

to the King's having chat remedy; and certainly right ( 544) 
rein; for if the King had that right before, then when 

tne ſtatutes had given an additional one to the ſubjeR, it 


ſrengthens the argument, that the King ſhould not be pre- 
Cuded by one. M 


The ſecond objection was, that a melius inquirendum can- 
rot be on a ſurmiſe directly contrary to the fact found by 
the firſt office. But this objection is only encountering the 
authority of S.oughter's caſe, and not reaſoning or citing 

Voc. II. ; 8p | autho- 


Melius in- 
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to firſt 
tinding. 
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authorities againſt it; and alſo encountering the autho- 
rity of other books. Staunf. ch. 17, 52, 53, has been 
cited; which is a clear authority, that a new commiſſion 
of ſome kind may iſſue upon a ſurmiſe even contrary to 
the firſt ; and I underſtand that book, as Lord Chief Baron 
does, that it means a melius inquirendum. But to that J 
will add Fitz. Nat. Brevium upon the writ of diem claufit 
exlremum, que plura; which was to find, if there were any 
more lands, of which the p..rty died ſeiſed, than were in- 
cluded in that commiſſion, It is in the new edition 572, 
573. Upon what he ſays there, an obſervation may be 
made, perhaps of curioriſity. Fitzherbert makes a diſtine- 
tion between a melius inquirendum to ſupply defeQiveneſs 
or uncertainty in the firſt office, where that office was found 
by writ or commiſſion to the eſcheator, and where that 
office was found by the eſcheator ex officio without writ or 
commiſſion; that in the laſt caſe it ſhall be abſolutely 
quaſhed for the uncertainty; if by commiſſion, a melius 


inguirendum may iſſue to ſupply the uncertainty, which per- 


> 
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haps may account for, what is ſaid in The King and Queen 
v. Manlove; for there the court were of opinion to quaſh 
the office for uncertainty, not entering into that diſline- 
tion: perhaps it was not argued fully before them: but 
according to Fitzherbert (who was very learned in theſe 
kind of caſes) the court would not give that credit to let 
it ſtand for any part in the one caſe, though it would give 
credit as to what was found certainly, by giving credit to 
the commiſſion. But -the principal point for which I cite 
this book, is under title melius inguirendum 573, by which 
it appears in terms, that ſeveral of theſe inſtances, he men- 
tions, are of melius inquirendum iſſuing upon. ſurmiſe con- 
trary to the finding of the firſt office; for it ſays, that it 
may find, they were held by other ſervices: as held in 
capite by Knight Service, though found before in common 
ſacage; in conſequence of which the heir would be in 
ward, though not by the firſt finding; which is contrary 
in terms to the firſt : and the precedents which have been 
mentioned, are ſo ſtrong, that ſome of them expreſolj 
take notice on the face of it, of the contradiction between 
the two findings. I am of opinion therefore, that this 
objection upon the contradiQtion to the firſt finding encoun- 
ters the authority of S/oughter's caſe. (which is fully eſta- 
bliſhed) and alſo other authorities in the books before tha! 


caſe, 2 


a | Ypon 
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Upon the third objeQion it was ſtrongly urged, that this 


was a contention to gain an advantage greatly to the pre- 
jutice ot the ſubject; for if this ſecond commiſſion was 
tound for the King, that Mrs. DuplefFs was an alien, that 
would turn the proot on her. As to that I do not know, that 
it is of weight, if the fact is true, in the preſent queſtion z 
becauſe legal proceedings being eſtabliſhed, they muſt be 
taken as they are, however the proof turned, as the law 
is ſettled, But if found for the King, ſhe may traverſe 
that within the ſtatute ; and mult plead, that ſhe is indi- 
cena, born in theſe kingdoms, and traverſe, that ſhe is 
an alien. The King mult take iſſue upon that, and prove, 
that ſhe is an alien born. It 1s true, the King has a pre- 
rozative in pleading, and has an election in ſome caſes to 
tike iſſue on the traverſe or inducement, that is, may 
reply maintaining his own title, or may traverſe the title 
made by the defendant. Yau. 62. Tbe King v. Biſhop of 
IWrrc-fler. But the exerciſe of that prerogative muſt be, 
where traverſe and inducement are both material; and 
where, if found againſt the party, would make an end of 
the buſineſs : but inthe preſent caſe (ſuch as I have ſtated) 
the inducement ſets forth no new title in the ſubject, but 
both the traverſe and plea relate to the ſame queſtion : and 
if the Attorney General was to take a traverſe on the inJuce- 
ment, and that ſhould be found againſt the party, it would 
not ſhew a clear title in the crown, for the party might be 
be the child of an ambaſſador born abroad, or within the 
ſtatute of 7 Q. Anne, or within the ſtatute born ultra mare: 
ſo that if the crown ſhould take traverſe on ſuch induce- 
ment, it would not make an end of it, and therefore it is 
not material to take iſſue on ſuch inducement, but the 
crown mult take iſſue on the traverſe. 


The fourth objeQtion, or rather an authority againſt 
Shrgbter's caſe, was K. and Q; v. Manlove, Mich. 1690, 
which muſt be allowed to be a caſe of great authority, as 
far as light can be: but reflects none in the preſent caſe. 
Lord Chi-f Haren has given it a very proper anſwer. It 
appears in Lev. and in a great meaſuie in the other two 
books, that it turned on another point; that the office had 
not found what eſtate Manlove had in the office of warden 
of the Flcet. That was in nature of a quo warrants; and 
tne court held, that the finding was uncertain and void, 
for want of finding what eſtate he had in the office, whe- 
ther for years, for life, or in fee. But as to that point, 
"ith vaſt deference to the authority of thoſe great men, had 
"not been for their _—_— I ſhould much have 2 
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ed of it; for it was a ſtrongeprefumption to make, that 

by poſſibility the crown might have granted out that office 

in fee, &c. when nothing of that kind was found or ap- 

| ( 5 46) peared to the court at all. The court ſaid, this was to find, 

whether there had incurred a forteiture to the King or 

not; and it was only found, that he was warden of the 

Fleet ; he might be warden for life, and other perſons have 

the inheritance of the office, and the crown not have the 

reverſion. That, I ſay, is a ſtrong preſumption ; for rim 

facie by common intendment of law it is in the King, un- 

leſs ſhewn to be granted out by him : therefore 1 ſuppoſe, 

there was {ome reaſon the court took that caſe in a ſtrong 

light againſt the proceeding: but however that may be, 

another anſwer 1s to be given, which proves it ot to be 

at all applicable to the preſent caſe. I ſhould not obſerve 

ſo much on this cate hut for this; that if S/ugbter's caſe 

had been encountered by others, or not confirmed by ſub- 

ſequent caſes, I ſhould not have laid weight ſo much upon 

it: but this is the only caſe againſt it. The court there 

quaſhed the proceeding. It is manifeſt, what was the con- 

tention in that caſe on the part of the crown 3 which was, 

that the inquiſition ſhould ſtand, as far as it goes; it has 

found the act of forfeiture fully and clearly; and a melius 

inquirendum goes to ſupply the defeQ of certainty as to the 

eſtate in the office; which, the court ſaid, they would not 

do, as one material part of the finding was uncertain; 

they would quaſh the whole ; they would not enter intothe 

diſtinction in Hitzberbert as to the. writ of gue plura, but 

quaſhed the whole ; and the conſequence of that was plain, 

that the crown might have ſued out a new original com- 

miſſion the ſame day; for the firſt, being quaſhed, was en- 

tirely out of the caſe. This was indiſ putable; for in Slough- 

ter's cale the court granted a new melius inquirendum, not 

becauſe they can grant a new melins inquirendum after a 

: Writs. In melius inquirendum (tor the court reſolved the contrary, q 

real action that it ſhould ſtop there, and there ſhould not be a ſecond ; q 
no new and the King is on a level with the ſubject in that) but the 


— firſt was gone. This is the common courſe, where a writ 
ture: un- abated, whether by plea or other exception, by motion th 
leſs where a new writ of the ſame nature may be ſued out. That cc 
— creates no prejudice to the right of the party. This is an ge 
aanſwwer to the arguments drawn from other proceedings, th 
as in real actions, that a new writ of the ſame nature of 
ſhould not be in that caſe one after another; and there ap 
ſhall not; but if the party ſues out a writ of novel diffeiſin, ſc! 
and that abates, he has a new writ of novel diſſeiſin, be- be 
cauſe the firſt abates. In that caſe of Manleve the fil up 


writ 
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writ abated, and therefore there might be a new one. All 
at can be ſenſibly collected from the rough account of that 
caſe in the books, is a contention, that tle crown might 
avail itielf of the forteiture, 


am of opin'on therefore, that hoth the points are ſettled 
by authorities and precedents. Firſt, I concur, that there 
ought not to be a new original commiſſion after a former 
found againſt the King is ſtanding in force. If it had been 
quaſhed, it might be another matter. I am of opinion 
allo, there may be a melinus inguirendum upon a ſuggeſtion (5 47) 
though contrary to the firſt finding; but that this com- 
min, appearing to be a new original commiſſion, ſhould 
be ſuperſeded. As to the latter part of this, it muſt be 
elt tothe conſideration of the King's counſel, how far it is 
proper to pray a melius inguirendum or not. 


Lord Chief Baron. 


In K-lway 199, the very ſame diſtinction is taken, as is 
ken by Fitzherbert. 


Attorney General verſus Bowles, July 24, 1754. Caſer8s. 
LA Bowles by his will 34 of May, 1745, . 


gives and bequeaths to truſtees 500%. to he raiſed by be BE 
and out of the perſonal eſtate upon truſt to lay out part in land or 
thereof in erecting a ſmall ſchool-houſe, and a little houſe fome real 
10ining for the maſter to live in ; the whole purchaſe and 228 
building not to exceed 208/. the remaining 3000. to be laid maſter: 
out in the purchaſe of land or in ſome real ſecurity for the void with- 
maintenance of maſter. - ee 
Mort- 
t was urged, that real ſecurity meant ſubſtantial, good, ah 3 
and effectual ſecurity z and therefore that it was not within 


the flat. of Mortmain, 9 G. 2. with 


Uri Chancellor held otherwiſe, and that he muſt take 
the word real in the known, legal, ſignification of it, and 
could not annex a new idea to it; therefore the 3oo!. le- 
gac) was void within that ſtatute. But as to the 200/. if 
they could get a piece of ground by the gift or generoſity 
ot any perſon, not by purchaſe, they might be at liberty to 
apply to the court to lay out that 200/. in erecting a 
chool-houſe thereon, when the truſtees can lay a propoſal 
before the court: but not to be laid out in land to build 
von: and this propolal muſt be in a certain time. 


Hylton 
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| — 
Caſe 186. Hylton verſus Hylton, July 25, 1754. 
Annuity | 
— H E plaintiff had confiderable gifts or proviſions left 
tee ſoon to him by the will of Philippa Downes, his aunt, 


— Charles Palmer his half brother. The defendant his 
fer d uncle, was acting executor and truſtee in both thoſe wills, 
upon gen and alſo acted as guardian to him during his minority, 
ral pricif having neither father or mother, Coming of age in 
pr April 1146, he in Oftober 1747» entered into a tranſ- 
_ apd action with his uncle, whereby the plaintiff granted to him 
alſo on annuity of 60/. gave him a general releaſe and two writ- 
Particular ten diſcharges, al figned the ſame date with the grant, 
circum- * 1 hf f 
ftances of upon his delivering up ſeveral papers. 
im oſition. : en : 
The bill was to ſet afide this grant of annuity upon the 
( 548) general principles of being made juſt aſter coming of age, 
Not { if without being thoroughly informed; and that it is not neceſ- 
donefwith ſary to prove impoſition, for the voluntary grants have not 
eves pen been allowed in ſeveral inſtances ; and are to be compared 
ee fret. to a gift to an attorney pending the ſuit; ſo of marriage 
gan Hod'at brocage-bonds. In Pierce v. Waring, 13 Nov, 1745, Mr. 
uberty ; as Hall coming of age made a preſent to his guardian of 
are ward. 43500/. ſtock: Your Lordſbip held, it ought to he ſct aſide 
on the general principles from the dangerous conſequences, 
it a guardian is allowed to take preſents, before he deli- 
yu over every thing ; for that it was an honorary truſt, 
r which the law would allow them nothing ; as that 
would induce guardians to flatter the paſſions of their 
pupils; and it was ſet aſide for being retained by him on 
pretence of trouble during his minority, in management of 
the truſt ; and that caſe is not ſo ſtrong as the preſent. 


For defendant it was faid, there were particular circum- 
ſtances diſtinguiſhing this trom the common caſe ; that all 
was fair, and the defendant delivered up all the eſtate 
under both wills, and what more would the plaintiff have ? 
That it proceedtd freeſy and voluntarily from the ount) 
of the plaintiff, and for ſervices done, and to relieve the 
diſtreſs of his uncle and guardian; and that there appears 
a letter from plaintiff to defendant uſing many kind 
favourable expreſſions, and ſhewing that he thought, the 
defendant had acted fairly. e, 
LoxDp CHANCELLOR. 


The queſtion is, whether the plaintiff is in this court 
( intitled to be relieved, totally againſt this ;grant, or we 


in the Time of Lord Chancellor HAK DWIcCkI. 


ther it is to ſtand for the whole or any part. The grounds 
far relief are firſt the general grounds and principles allow- 
ed in this court: next particular grounds from circum- 
ſtances in this calc. 


* The general grounds to be relived againſt this annuity 
are certainly of ſuch a kind, as the court has allowed in 
other inſtances, provided the circumſtances of this cate 
came up to the rule laid down therein. Where a man acts 
as guardian, or truſtee in nature of a guardian, for an 
infant, the court is extremely watchful to prevent that 
perſon's taking any advantage immediately upon his ward 
or ceſluy que truſi coming of age, and at the time of ſet- ( 
ling acc-unt or delivering up the truſt ; becauſe an undue 
advantage may be taken. It would give an opportunity 
cither by flattery or force, by good uſage unfairly meant, ( 5 49) 
or by bad uſage impoſed, to take ſuch advantage; and 
therefore the principle of the court is of the ſame nature 
with relief in this court on the head of public etility, as 
in bonds obtained from young heirs, and rewards given 
to an attorney pending a cauſe + and marriage brocage- 
bonds. All depend on public utility; and therefore the 
court will not ſuffer it, though perhaps in a particular in- fi 
ſtance there may not be an actual unfairneſs. Upon that ,orny 
ground I went in the caſe cited; in which I have added at pending 
the end of my note taken at the hearing of the cauſe, ** 4% t. or on 
« be abſolutely ſet aſide, being between a guardian and bis — 
« ward juſt come of age, and on reaſon of public utility.“ 1461 fide on 
How does this caſe ſtand ? The defendant appears to ſtand public 
in the place, not of a common truſtee barely of a particu- uilitFe \ 
lar eſtate, but of a truſtee acting in fact as guardian for 
the minor his nephew, and taking care of his perſon and 
his eſtate ; ſo that the condition of theſe perſons, the 
plaintiff and defendant, comes within this rule. Next 
conſidering the nature of the tranſaction, which was when 
the plaintiff was about twenty-two, the reſult is, (and 
ts brings it within Pierſe v. Waring), that at the very 
time this uncle, who was truſtee and ated as guardian, 
pretended to come to an account and deliver up the eſtate 
the plaintiff was intitled to, he took a voluntary beneficial 
grant of an annuity from this ward of his. That is the 
very time at which there is the beſt opportunity to 


* 1 Wms, 118, where huſband before marriage covenants to re- 
leaſe his wife's guardian of all accounts, it was held not binding. 
22 692. Salk. 158, Gilb. Ch. 297. 10 Mod. 447. 1 Eq. 
F Salk. 156. 2 Vern. 392, 589, 652. 1 Veſ. 254. 1 Brown 124. 
1 Vol. 256, 277, $03. Ante 264, 375- 
take } 
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take the advantage of getting ſuch a bounty as this; for 
at that very time the eſtate is to be aceounted for and de- 
livered up. The thing ſpeaks itſelf. ** J will not deliver 
« up the eftate you are intitled to, and atcount, unle(; you 
© grtht me this.” Beſide, it appears to be a previous de- 
ſign of the defendant, and that he ſtipulated and haggled 
for that annuity at that very time, when a truſtce ſhould 
avoid it. The rule of the court as to guardians is ex- 
tremely ſtrict, and in ſome caſes does inter ſome hardſhip; 
as where there has been a great deal of trouble, and he 
has acted fairly and honeſtly, that yet he ſhall have no al- 
lowance : but the court has eſtabliſhed that on great utility, 
and on neceſſity, and on this principle of humanity, that 
it is a debt of humanity that one man owes to another, as 
every man is liable to be in the ſame circumſtances. Un- 
OY if after the ward or ceſluy que truft comes of 
age, and after aCtually put into poſſeſſion of the eſtate, he 
thinks fit, when ſu: juris and at liberty, to grant that or 
any other reaſonable grant by way of reward for care and 
trouble, when done with eyes open, the court could never 
ſet that aſide : but the court guards againſt doing it at the 
very time of accounting and delivering up the eſtate, as the 
terms : for the court will not ſuffer them to make that the 
terms of doing their duty. This caſe therefore is within 
thoſe general principles. 


Next, as to the particular circumſtances relied on to 
diſtinguiſh this out of the general rule, I am of opinion 
they all bear againſt that, and tend to ſhew actual impoſi- 
tion on the part of the defendant. It does not appear, 
that the nephew was in circumſtances to grant this clear 
annuity, any more than the uncle was to provide for 
himſelt; as to whoſe ability there is nothing in proof ex- 
cept what ariſes from the plaintiff's letter. The circum- 
ſtances plainly ſhew the detendant would not part with the 
eſtate until he was ſure of this grant: then here is a ground 
to go not only on the general principles, but to ſhew that 
the defendant did actually make uſe of that influence. The 
plaintiff's letter, and the kind expreſſion therein ſhew, he 
was impoſed upon, thinking every thing was ſurrendered 
up, whereas the legal eſtate is ſtill in the detendant : nor 
is there any evidence of an account made up of the peric- 
nal eſtate proved to have come to the defendant's hands. 
Certainly, if any thing could make ſuch a tranſaction ſup- 
portable, it muſt he where there was a real and fair ac- 


count; of which there is no evidence: yet a general releaſe 
| ls 
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'; riven upon delivering up ſeveral papers and vouchers, as 
they are called. 


Therefore on the general rule and nature of this par- 
ticular caſe, and the deluſfon and deception under 
which the plaintiff was, this grant ought to be ſet aſide 
with coſts 3 and a conveyance, and an account, it plain- 
uf prays it. 


Hawkins verſus Penfold, July 28, 1754. 
1 E plaintiff and defendant were ſureties in a bond 


for a woman, whom atterward the plaintiff marries. 
Ine plaintiff's wite pays the money due on the hond to 
the def:ndant the other ſurety, in order to pay off and 
dicharge that hond. The detendant, inſtead of doing that 
applies the money to his own uſe. An action is brought 
by the ohligee againſt the plaintiff and his wife; the money 
5 recovered 3 and plaintilF pays it off. After this, and 
after an act of hankruptcy by the defendant ; there is a 
further tranſachon between them; and the detendant puts 
into the hands of, and indorſes to, the plaintiff two bills of 


exchange 3 upon which the money is received by the 
plaintiff. 


The queſtion was, whether the plaintiff muſt come un- 
der the commilſton ; ſo that the bills of exchange coming 
to his hands ſhould make no alteration ? 


Lord CHANCELLOR. 


If the creditor has no notice of the act of bankruptcy, 
| think it will make an alteration. It is ſome hardſhip in 
leſpect of a creditor of a bankrupt, when he receives the 
money. After recovery in the action by the obligce the 
detendant was diſcharged in reſpe& of the obligee, and 
undoubtedly became dehtor to the plaintiff for ſo much 
h1d and received to plaintiff's uſe. I take the putting the 
ils of exchange into the plaintiff's hands to be done in 
oder to make ſatisfaction for the money on the bond. If 
tens money was received by the plaintiff from the defen- 
dant before ſuch time às the plaintiff had notice of the act 
of bankruptcy committed, it was a good payment ; for 
there is an expreſs proviſo in the att of parliament, which 
indemnifies creditors in receiving money for their debts, 
though after an act of bankruptcy, * notice; and 
tre is no difference between an actual payment of money 


Caſe 187. 


Bankrupts. 
Creditors 
receiving 
money or 
bills alter 
act of 
bankrupt- 
cy com- 
mitted: a 
goo! pay 
ment if aa 
notice. 


(551) 
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in ſatisfaction of a debt, and indorſing bills of exchange: 


provided the money was received on them before the com- 
miſſion of bankruptcy iſſued: for I ſhould take that as 
only a medium of payment and no more : and otherwiſe it 
would be very hard. But if the plaintiff had notice of the 
act of hankruptcy at the time, there would be no ground 
to ſet off; for the act of parliament ſays, „where mutual 
** dehts are conttacted before the act of bankruptcy is 
committed.“ If therefore notice was given, it would 
he a fortious receipt. It depends then on this fact; and 
the conſequence is, I mult either dircQ an iſſue to try it, 
or give liberty to reply to the anſwer, in order that they 
may prove notice. 


5 Geo. 2, 


Caſe 188. Attorney General verſus Governors of Harrow 
School, 7uly 26, 1754. 


Charity. OHN LYON in the reign of Queen Elizabeth 


Where f ave certain lands to truſtees, governors of Harrow 
——_ ö Nb that they ſhould employ all the profits yearly to- 
have adiſ-= wards repairing and amending the common highway from 
cretion to Edgware to London, when, and as often, and in fuch 
—_ — manner, as the governors ſhould think fit; and if here- 
court will after it ſhould happen, that the ſaid highway ſhould be 
not inter- ſufficiently amend.d, or not to require the whole profits to 
= _ be laid out, as o ten as that ſhould happen, the governors 
mandy ſhould lay out on the road from Harrow to London the 
yet will whole, or ſo much as ſhould remain after repairing the 


not diſmiſs Edgware road. 
the infor- 


mation. 


The information was grounded on the expending thoſe 
profits on the Harrow, which ſhould have been all laid 
out on the Edgware, road. 


For defendants, an objection was made to the juriſdic- 
tion of the court, which proceeds only in caſes where a 
charitable commiſſion could iſſue; which could not in this 
caſe from the proviſo in the ſtat. 43 Eliz. and that in a 
foundation of this kind, where no ſpecial viſitor is ___ 
the viſitatorial power reſulted to the heir of the founder. 
2 Wil. 325. 


Where Lord Cbancellar allowed, that theſe perſons by being 
there is a made governors were not viſitors; but as to the point 
Lamon. juriſdiction, the court had already taken it to be otherwiſe 


fron within than was inſiſted upon, and had interpoſed ; as appeared 
43 El. 


| 
| 
{ 
\ 
| 
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Ly a decree by Lord Elleſmere in 1611. The conſtruction 
of that clauſe in 43 £liz. is, that where a college, hoſ- 
pitl, or ſchool is founded, a ſpecial viſitor appointed, or 
4 viſitor by operation of law, the commiſhon by virtue 
of that ſtatute ſbould not interpoſe. If therefore this in- 
formation was for the revenue of the ſchool, that objec- 
tion might ariſe : but this is a diſtin charity from the 
ſchool, a collateral truſt, and upon that diſtinction the above 
d:cree has proceeded, Yet I do not ſee at decree I can 
make upon this iniormation ; and I think, the tounder in- 
tendcd to leave it in a good meaſure to the diſeretion of the 
governors of the ſchool ; though not abſolutely, if they 
ated partially and corruptly. The Edgware road appears 
to have the aſſiſtance of two turnpike acts, which the Har- 
re road has not, and appears by the evidence to be in 
very had repair. Suppoſe the Edgware road had or could 
have been put into the like condition or repair, it is now 
in, by the pariſh-rates, and the Harrow road proved to 
have been in the like condition it is now; it could not be 
ſaid, the truſtees had done wrong in applying the revenues 
in repair of the Harr.w road. The queſtion is, whether 
the truſtees have not done rightly, in thinking the Zdg- 
ware road is ſo good as not to want the aſſiſtance of this 
charity, and that the other did? At preſent I do not ſee 
how I can interpoſe 3 and if I ſhould, it would be in 
contradiction to the intent of the donor; which was to 
leave it in the ſound diſcretion of theſe judges ; and where 
they act fairly, and not corruptly or partially, a court 
of juſtice would do too much to controul their acts. Be- 
ide, it would end in a trial between the pariſhes which road 
wanted it moſt: but though I will make no decree at pre- 
lent, yet I will not diſmiſs the information, but ſtill keep a 
hand over them, | 


Stace verſus Mabbot, July 20, 1754. 


Motion was made for a new trial : the queſtion was as 


to the forgery of a certain r relative to the eſtate 
of Captain Girlington. 1. ; 


Againſt it it was ſaid, Tuſtice Faſier, who tried the if. 
ſues, had certified, that he was ſatisfied with the verdiQ ; 
and two caſes were cited. The firſt an action of Trover, 

rought among ſeveral other things for an ewer ; wherein 
evidence was given, that thoſe particular goods were deli- 
ood to one, who took them into his cuſtody, was an- 
"Cable for, and did not deliver them. A motion was 


made 


Otherwiſe 
of a colla- 
teral cha- 


Caſe 189. 


Trial. 


(553) 
New trial 
upon new 
evidence, 
where the 


conſcience * 


of the conrt 
was not ſa- 
ti-fied, al- 

though the 
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julge cer- made for a new trial; for that upon looking into Mr. 
cafe” Ira Deard's books it was tound, there were two Ewers : where. 
verdig ang 25 upon the material evidence, on which the converſion 
whereir was found, it was one Ewer only; but that was denied, 
would not for the court ſaid, the parties might have introduced this 
: — evidence before. The other, Walker v. Scot, B. R. F., 


Court 0 . 0 _ . . 
law, which 1749-50; which was an action for criminal converſation, 


is ttrict-r, and a motion for a new trial on evidence, that the plain- 


po tir oy tiſf was married to another; and therefore was not hul. 
— band to the woman, and could not maintain his action; 
new, or an- and that the evidence given was infamous: but this was 
fwers'o denied, becauſe it would be dangerous, if the court was 
evidence. to permit the credit of evidence to be impeached by ſub- 

icquent evidence, which was in the party's power be- 

tore: and the fact ot marriage might have been gone into 


betore. 


Lord CHANCELLOR. 


If this had been an application for a new trial in a court 
of common law, “ in the ordinary courſe of proceedings 
there; I believe it is not ſuch a caſe, that it would be 

New tri-l; granted; for they hold theſe motions for new trials by 

of modern pretty ſtriẽt rules. They have been a modern introduc- 

age 92 tion; and by the diſcretion of the courts introduced in or- 
avoid dith. der to avoid the difficulties of defeating verdicts by attaint, 
culties in in which it was difficult to prevail. But however, on mo- 
attaint, tions for new trials at law the rule is, that if a verdict is 

Granteq given on evidence fairly according to proper notice, and the 

hore incaſe Judge does not report, that he is diſſatisfied with it, or that 

of inheri- it was againſt evidence or new anſwers to evidence; for 

e wake the parties are ſuppoſed to come prepared to ſupport the 

where the characters of the witneſſes on either fide z which is always 

cour' was Preſumed, and is right for courts of law to adhere to that: 

* fatis- otherwiſe it would be endleſs. But this court direds iſſues 

1 to he tried at law to inform the conſcience of the court as 

fugery, to facts doubtful before; and therefore expects in return 

| ſuch a verdict and on ſuch a caſe, as ſhall ſatisfy the con- 
ſcience of the court to found a decree upon; if therefore 
upon any material and weighty reaſon the verdict is not 
ſuch as to ſatisfy the court to found a decree upon, there 
are ſeveral caſes, in which this court has directed a new 
trial for further ſatisſaction, notwithſtanding it would not 

( 5 54 be granted, if in a court of common. law; becauſe it 5 

diverſo intuitu, and becauſe the court proteeds on different 


Prec. Chan. 194. |; 
| grounds. 
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crounds. This is known to be the ordinary rule of this 
court, where a matter of inheritance is in queſtion; for the 
court ſays, an inheritance 1s not to be bound by one ver- 
dict, if any ſort of objection ariſes ro the trial; and that 
not withſtanding the objection of inconvenience in examin- 
ing over and over, which objection has not prevailed. 
This extends alſo to a perional demand, where of confi- 
d:rable value, and where the court is not ſatisſied with the 
grounds on which the determination was made at law, and 
when an objection is made and ſupported by proof; and 
particularly in a caſe of forgery new trials have been grant- 
ed, and that by judges who fat here, who have been as re- 
|utant as any, and who inclined to adhere to the rules of 
common law. I remember a caſe in Lord King's time re- 
ating to a rent charge, granted out of the ettate of Mr. 
Hckmare in Devenſbire. It had been twice or thrice tried 
it common law, tried upòndiſtreſs taken on the rent charge 
and an avowry, and where the queſtion was ſingly whe- 
ther it was a forgery or not, and upon all thoſe trials ver- 
dict was found for the deed. A bill was notwithſtanding 
brought here to ſet it aſide for forgery; and Lord King 
{ent it to trial under an iſſue directed by the court; and, [ 
believe, there was a new trial after that: and not withſtand- 
ing all thoſe verdits Lord King made a decree to have it 
brought into court and cancelled here, the former trials 
not being to the ſatisfaction of the court. Undouhtedly 
therefore it is in the diſcretion of the court to grant new 
trials, if they think fit, if there is a ground tor it upon 
the circumſtances here; and the queſtion is, whether 
there is ſo or not? I own, I had very great ſuſpicion, 
when it was on before me upon exceptions : however I did 
ot think fit to determine it, but ſent it to a jury. The 
zudge has declared, he is well ſatisfied with the verdict ; 
and if nothing appeared to me but what appeared to him 
thereon, I think J ſhould have been of the ſame opinion 
with him. My opinion therefore in granting a new trial 
15 grounded upon new evidence, which was not before the 
jury there, and which is material. I cannot ſay, that my 
conſcience is ſatisfied as to the grounds and truth of the 
evidence, upon which this verdict is given. I proceed 
therefore upon the principles of this court in directing tri- 
als, and not to break in upon the rules which are wiſely 
lid down by courts of law as to granting new trials; and 
ſhall therefore dire& another trial upon theſe iſſues: but it 
mult be on payment of colts. 


night 
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Caſe 189. 5 Knight ex parte Dupleſſis, July 27, 1954. 
( 55 5) A Motion was now made on the part of the crown ſor 


a melius inquirendum in Middleſex upon this ſurmiſe, 

Ante. that ſince the execution of the former commiſſion findin 
July 22. Mrs. Dupleſſis not to be an alien, there had been material 

"HIUS 1 . : . 

quirendum Evidence on the part of the crown from Switzerland, the 
for the country in which ſhe was ſaid to be born; and a finding on 
King on a a commiſſion into Norfolk that ſhe was an alien. That as 
1 to * in the court of Wards, they lie in ſuch con- 
mans as fuſion, that nothing could be collected from them: that on 
ter, ſearch of commiſſions by the great ſeal but one could be 
found, in 1697 moved ex parte Regis, where it iſſued on 
a ſurmiſe barely without affidavit ot facts: whereas this is 
founded on affidavits z but according to that inſtance there 
is no need to read them. That indeed was not ſtrictly ne- 
lius inguirenlum; it was to inquire into abuſes by the Mar- 
den of the Heet; and therefore a new commiſſion was pray- 
ed and ordered accordingly. This is the only inſtance where 


it has been iſſued by order of the court. 
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Lokpd CHANCELLOR. 


This precedent is nothing like a melius ing»irzndum, but 
is a ſurmiſe for an original commiſſion ; therefore ic is quite 
a new commiſſion, and I do not know but it might have 
iſſued by fiat of the Attorney General. You mult lay evi- 
dence before the couit for your ſurmiſe ; therefore read the 


alhdavits. 


This matter was fully conſidered upon the former queſ- 
tion, whether the commiſſion was regular; which was held 
not to he ſo by the Lord Chief Baron and by me, but that 
a melius inquirendum might go; and the finding in the 
county of Nerfolk contradictory to the other, is proper to 
lay before the court to ſupport a ſurmiſe for a melins inquir- 
endum ; which brings it within the ground of Sloughter's 
caſe, 8 Cz. 168, determined by great men, and that upon 
grounds of equity as well as law. The rule as to neut 
inquirendum is this, that in found diſcretion the court ſhould 
not award it unleſs on ſome matter of record, or ſome other 
pregnant matter to ſhew the former to be miſtaken : 2 
Lord Chief Baron and I were of opinion, that the finding 
on the commiſſion in Norfo/k was a pregnant matter to be 
laid hefore the court for further inquiry. What the Lord 


Clief Baren meant by a pregnant matter for the King, — 
mat 


8 Co. 169. 
r 169 
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matter pregnant with evidence of the King's right; and 
this is fuch 3 and here is further corroborating evidence 
laid before the court by witneſſes. Therefore let the melius 
inpirendum iſſue in this caſe for the King. 


Gage verſus Lady Stafford, July 27, 1754. 


Motion was made for a commiſſion to iſſue into France 
to prove ſome matters at Paris. 


The bill was againſt the repreſentatives of Mr. Cantillon, 
ate banker at Paris, for payment of what was due from 
lim and his partner Hughes for money depoſited by the 
plaintiff with them; for which they accounted with the 
plaintiff at a decrealed value, the ac/zons having inthe mean 
time fallen. | 


A plea was put in of a ſentence in a court of final ju- 
riſdiction (as it was ſaid for defendants) erected at Paris to 
determine the caſes of adlrons which regarded the Mifiſſip- 
ji, where the queſtion was litigated between Gage and 


the repreſentatives of Cantillon, and determined againſt 
Gage, 


His Lordſbip held it not proper as a plea, but let it 
ſtand for an anſwer, and reſerved the benefit of it until the 
hearing. 


The facts now deſired to be examined to were as to the 
matters in the plea, it being alledged for the plaintiff that 
the arret of the French King was never regiſtered by the 
parliament of Paris, and that ſuch regiſtry was neceſſary 
to give a juriſdiction to that court. Next that it was a judg- 
ment by default, and that ſuch judgment there is vers 
nal. Next that the ſubje& matter was not proper for that 
court. An affidavit was read to ſhew, that it was neceſſar 
for the plaintiff to have this commiſſion. The defendants 
n their anſwer rely on the ſentence of the court of Ai- 
ens in Paris, which makes it neceſſary for the plaintiff to 
mquire into the authority of that court, to ſhew it was 
not properly conſtituted 3 for though a judgment in a for- 
eign court will not make judgment-debt in England, 
vet where between proper parties, it may have weight 
at the hearing. Where there is a tentence of a muni- 
cipal court in a foreign country, it is proper to inquire 
into its juriſdiction 3 for it may be limited, circumſerib- 
ed as to locality or matter; and then no faith is given 
to 


Foreign 
courts, 


Commiſſ- 
on to exa- 
mine at 
Paris as to 
extent of 
juriſdiction 
of a court 
erected 
there, and 
the n2ture 
ana eff-& 
of the ſen. 
tence and 
Oceed- 
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to it in another country, but upon ſeeing that it pro- 
ceeded on matters within its juriſdiction, and the cauſe 
proper for its determination. A judgment by a munici- 
pal court abroad 1s not regarded in a cauſe depending here, 
which is to receive the judgment of a court here; and 
in our courts of common law it has been refuſed ; lately at 
Guildhall in Trover for a large quantity of hemp at Riga 
to the amount of 2000/7. the action was brought to try the 
proper«y here; and the queſtion was, whether it was con- 
ſigned ſo as to give a property to the merchant abroad, who 
failed, or whether only ſent to him as a factor, who had 
the cuſtody of it : the judgment abroad was refuſed by Lee 
C. J. who ſaid, he could not take notice of a determina- 
tion of a court abroad as to a matter, which came to be 
tried here. 


For defendants, it was ſaid, this extraordinary examinati- 
on, as to points which would be very difficult to determine, 


*would not be objected to, provided the plaintiff gave ſecu- 


rity to anſwer the coſts, beyond the ordinary rule where 
the party lives abroad; and alſo conſented, that the de- 
ſitions and exhibits on both fides in a cauſe, wherein 
ord Montgomery was plaintiff, may be admitted at the 
hearing; and to examine to this only. 


Lord CHANCELLOR. 


It is an old rule eſtabliſhed, * that it ſhould be go. to 
anſwer coſts of ſuit ; but that is now very low; and the 
court has often taken notice of the lownefs of it. That 
was ſettled at a time when the coſts of this court did not 
run any thing like what they do now. There are few 
cauſes now, where that is near the amount of the coſts. I 
have directed an inquiry; and no inſtance is found, that 
the court increaſed it by their authority: though it has 
been done upon terms. It is doubtful, whether the court 
ſhould make ſome rule, or leave it to diſcretion ; I believe 
it ſhould be diſcretionary : although that will burthen the 
court with motions, where the parties live beyond ſea. If 
therefore you will take it upon thoſe terms, that upon che 


* 2 Wms. 152. An Ambaſſador's ſervant bringing a bill was 
forced togive ſuch ſecurity, beivg a privileged perſon. In Comper, 
158. motion in B. R. for plaintiff, living abroad to give ſecurity fo. 
coſts was refuſed, but in Durnf. and Eaſt. 269, ſuch motion has — 
granted, for if plaintiff fails, proceſs cannot be ſerved on him for coils; 
even if plaintiff reſides in Ireland, he mult give ſecurity, Durnt. 
and Eall, 30a. Sayer's Law of Colls, 152. dai «7% 
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plaintiff's giving ſecurity to anſwer 3oo/. (which is pro- 
polcd by the plaintiff) and upon the other terms, the 
. ſhall iſſue. 


The propoſals were agreed to on both fides. 


Lord CHANCELLOR- 


Then I will give you ſome warning upon this examina- 
tion. As tothe fir point, that this court or commiſhon 
was not regiſtered, and that it was thought neceſſary at 
that time, I will not enter into the determination of that 
queſt on in an Engliſh court of Chancery; I will not de- 
termine here what is the prerogative of the Ae Chriſtian 
King as to the granting commiſſions. I will tell you before- 
hand, what would be my opinion. Where a juriſdiction 
has been erected by the ſovereign of a country, which has 
been de facle executed and ſubmitted to in general by the 
ſubjects in that country, I ſhall take that to be a lawful 
court of that country; for otherwiſe this court would be 
to determine the original conſtitution of the ſeveral nations 
in Europe, and how far the power of the ſovereign is ab- 
ſolute 3 which would be infinite. If therefore you enter 
into a general examination concerning that point, I will 


make you pay coſts as to that. If indeed you examine 


as to the extent of that juriſdiction, that is proper for you 
to ſhew; and alſo to ſhew the nature and effect of the ſen- 
tences and proceedings in the ſaid court: but not as to the 
firſt queſtion, of which I will not take upon me to judge : 
and, I think it would defeat the intent of the commiſſion, 
if it was known there, that it iſſued to inquire into that. 
By conſent of parties therefore as aforeſaid, let the com- 
miſſion iſſue to be executed at Paris. 


Hare verſus Roſe, July 27, 1754. 


A account is taken and an eſtate ſold in purſuance 
1 of a decree in 1730, by which coſts of ſuit were 
given to all parties generally out of the eſtate. 


An order had been obtained laſt term for payment of 


coſts to the plaintiffs and defendants before the report was 
made final. x 


A motion was now made to ſet afide that order for irre- 
— „and want of notice to the creditors before the 
. . 


Vor. II. . 


— 
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Loxd CHANCELLOR: 


The courſe of the court is, that when a bill is filed by 
parties intereſted in the ſurplus of an eſtate againſt proper 
parties to have the account taken, ſome of which are credi- 
tors, and a decree 1s made, and liberty to all other creditors 
to come in; in any preceeding in the cauſe between the 
plaintiffs and defendants (um eſs ſuch as affect the particular 
creditors coming in before the maſter, and concern their 
rights and demands) there is no occaſion to give notice to 
fuch creditors; for then the particular ſolicitor of every 
ereditor mult have notice. 


The eourt now does not often give coſts generally, 
though it was frequently done formerly. Sir Jeſ. Jetyl did 
it upon the foundation, that it would be expenſive to come 
again. Coſts are given in this caſe, they are firſt to be 
paid before the debts ; for colts of ſuit are always firſt to be 
drawn out wher given in this manner. Upon an applica- 
tion to have their colts taxed, the court has made an order 
for that purpoſe on conſent of the defendants, who had a 
right to conſent; and they certainly had as againſt creditors, 
who come under the decree ; and it was the ſame to thoſe 
creditors, whether they had it ſooner or later. Ina aſuit 
by a mortgagee or one particular creditor againſt perſons 
intitled to the ſurplus of the eſtate, andall other creditors 
to come before the Maſter, it often happens, that after a 
decree, if it be a deficient fund, and. the plaintiffs and 
defendants are out of the ſuit, it is a common cale for the 
creditors, who come in, to apply to the court to proſecute 
the ſuit in the name of the plaintiffs for their own benefit ; 
for the plaintiffs are not compellable to carry it on. Then 
conſequently when theſe coſts are taxed, the plaintiffs may 
be out of the caſe ; and then it may be right for theſe cre- 
ditors to apply- They muſt have their. coſts out of the 
eſtate, before any of theſe creditors are intitled to their 
demands. | 


Hawkirs verſus Obeen, July 27, 1754. 


Tz? E firſt limitation by a wilt was a charge of alt 
debts and legacies upon an eſtate 5 the next to 

and his heirs on truſt to the ſeveral uſes and truſts afterward 
declared; to the uſe of the plaintiff for life without impeach- 


Prec. Chon, 234. 2 Wms. 549. 3 Wms. 387. 
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ment, &c. remainder to Oheen and his heirs to ſupport 2 Annes 
contingent remainders 3 and ſo to others for life, femainder Not whet 


in like manner to Obeen. | infant has - - © 
an intereſt, 


A decree was made for ſale of the eſtate, and that Obeen or doubt 


ſhould join in the conveyancez who dies after the decree. sft * 
leaving an infant ſon and heir. | proper ſuit] 


Upon motion the queſtion (ſaid to be à new queſtion) 
now was, whether thatintant ſhould join in the conveyance 
under the ſtat. Q. Anne made to enable infants truſtees 


to convey ? 
LorD CHANCELLOR. | 

I have no doubt at preſent; but that he is an infant truſ- 
tee within that act of parliament. To be ſure in any caſe 
where an infant has an intereſt in an eſtate, or there is 4 
doubt, whether he has an intereſt in it of his on or not, 
it is determined not to be within it q andthe court will not 
determine it by fuch an interlocutory method to be within 
the act of parliament : but it muſt be by propet ſuit, where 
the rights of the infants themſelves are in queſtion : but 
here is no pretence that the infant has any kind of intereſt 
beneficially for himſelf. This may be poſſibly an uſe ex- 
ecuted : but it is impoſſible to raiſe the charge on the eſtate 
but out of the fee of the eſtate itſelf. If there is ſuch a 
charge for the debts ſo far he is certainly a truſtee. But 
ſuppoſe this is a deviſe of the legal eſtate; arid veſts the 
whole legal eſtate ſubject to the debts in the ſeveral de- 
viſees, then the coriveyarice muſt be from the ſeveral per- ( 5 60) 
ſons, in whom that legal eſtate veſted. Then the only 
doubt is the truſt for contingent remainders. But if the 
hrſt charge is for payment of debts, it is abſolutely neceſſary 
for him to join to deſtrs the contirigent remainders as to 
ſo much for the debts. He is but a truſtee therein, and 
mult Joint ſo far. Taking this as a deviſe of the legal eſtate 3 
and ſuppoſe a ſon had been born of the plaintiff, and had 
tained twenty-one, that ſon would be decreed to join in 
this conveyance to raiſe money for payment of dehts and 
legacies ; this infant is nothing but a truſtee for him; and 
muſt join therein. Here is no doubt as to any beneficial 
intereſt in the infant; and if there had been ſuch doubt it 
would not be material; for here a decree has been; if 
therefore there had been once a queſtion concerning the 
deneficial intereſt, and a deeree binding his anceſtor, that 
"0uld bind the infant. | 
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Slcech verſus Thorington, July 29, 1754. 


hs 4/4 Coos At the Rolli. 
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CAT, EVERAL queſtions aroſe upon a will, the firſt on 


tneſe words: ** give the remaining Soo. Eaftl-India 


4 ſtocktoall the other children of his ſaid George Randal, 


„ which he now has or hereafter ſhall have by the preſent 
* wife, equally ſhare and ſhare alike, and to be applied 
& by their father to put them out to proper trades in order 
© to get their livelihood.” 


The next was upon the words; *“ Item, I give to my 
«© couſin Anne Becket 7oo/l. South Sea annuities ; but if ſhe 


« happens to marry again, I give and bequeath the ſame 


ce to the ſaid Gesrge Ran1al.” It was ſaid for her, that 
the teſtatrix procecded on a ſuppoſition, that Anne Becket at 
the time of making the will was a widow; that ſhe was in 
fact married unhappily ; her huſband had embezzled part 
of her fortune, and gone abroad at the time of putting in 
her anſwer, and ſhe had no maintenance from him; and 
therefore her property under the will ſhould be paid to her 
ſeparate uſe without the intermeddling of her huſband. 


The next on this bequeſt ; ** [tem I give and bequeath 


* unto the ſaid George Randal 400. Eaſt-India bonds on 
ce truſt to pay the intereſt thereof from time to time to 
* my niece R. H. until her age of twenty-one or marri- 
age, and. afterward to pay the ſaid 4ool. Eafl-India 
& bonds to her.” The teſtatrix recites this bequeſt 
in her codicil; and alſo recites another bequeſt in her 
will of three Excheqyer orders, which ſhe had fince ſub- 
ſcribed into the bank of England, and ſubſtitutes in the 
place of thoſe orders a pecuniary legacy. At the death 


the teſtatrix only one Eaſt India bond was found in her 


poſſeſſion. The queſtion was, whether this was to be con- 


- ſidered as a legacy merely of quantity, ſo as to amount to 


a ditection to the executor to lay out ſo much of the refi- 
due of perſonal eſtate as would purchaſe it; or whether 
to be conſidered (as contended for the charities, to which 
the reſidue was given) as a ſpecific thing exiſting, a 
the property of teſtatrix at the time of her making the 
will, though not found in her poſſeſſion at her death, 
therefore as a ſpecific legacy of which there was an ad. 
emption. ; | 


The 
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The next concerning 2413. 13 5. given by the will to 
ſeveral perſons in ſevetal parcels and different proportions 
by the name of Sonth-Sea annuity ſtock or South- Sea an- 
nuitics, giving to her coach- man the remaining 13/7. 13 #. 
$:uth-Sea ſtock ſtanding in her name. It was admitted, 
that the Sourb-Sea annuities, of winch ſhe was potſefſed at 
her death, amounted to no more than 2157/. 12s. 1d. the 
queſtion was, whether the deficiency ſhouid be made good 
out of the reſidue. 


The next upon this part of the will; „“ Item, I give 
« and hequeath unto the two ſervants that ſhall live with 
me at the time of my death 100 . new auth. Seca ſtock 
to be equally divided between them.” In fact, the tel- 
tatrix had but two at the time of making the will; and af- 
terward took another, who lived with her to the time of 
ker death. 


Sir Thomas Clarke. 


If there was a neceſſity for an immediate determination 
upon the firſt queſtion, it would be attended with tome dif- 
hculty ; for the firſt words import a preſent veſting imme- 
diately on death of teſtatrix, b-cauſe otherwiſe there could 
not be an equal diſtribution ;3 Gearge Randal could not know 
low many children he might have: the ſubſequent words * 
refer to future events and contingencies, and contradict the 
leſign of a preſent veſting. But the ſame children exiſt at 
tic making the will and death of teſtatrix; and it will be 
time enough to determine upon the meaning, when any of 
the contingencies require an application to the court, In 
the mean time let the 500/. ſtock be transferred by the exe- 
cutors jubject to the truſt and purpoſes of the will, 


sto the Jol. if a proper caſe was laid to warrant what Raron and 
's inhited upon, the court would without difficulty take terre. 
care ol the wife's property from coming into the huſband's (862 
hands; to which purpole ſeveral cafes have been. In ge- Rafband 
n:ral where a huſband comes into court for the wife's pro- faing for 
perty, or any thing he claims in her right jure mariti, he wie's pro- 
15 "'bliged to ſubmit to the terms of the court, and make a 2 
*tlement or reaſonable proviſion out of that. Various in- — 
ſlances have been, where the wife has inſiſted, huſband he inter- 
ſhould have nothing; the court has not thought itſelf im- 228 
povered to take from the huſband the wife's fortune ſo long — f 
as he is willing to live with her and to maintain her, and otherwiſe 


* realon for their living apart; even where the huſband if hemain- 


Cited ante 
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v. Ward, 
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will not come in before the maſter, the court will not go ſa 
far as to do any thing in diminution of the huſband's right 

ſo as to take away the produce from him, or prevent his 
receiving the intereſt ; hut conſtantly where he maintains 
the wife, accompanies the direction for a ſuſpenſion with 
payment of the intereſt to the huſhand. it is otherwiſe 
where he leaves her uaprovided ; Celner v. Colmer by Lord 
King. But more particulariv in Watkyns v. Watkyns, De- 
cember 10, 1740, where exactly like this caſe the huſband 
was gone abroad, and left his wife unprovided for, the 
court laid hands on the money, which was in the power of 
the court, and directed payment of the intereſt to the wife, 
until the huſband returned and maintained her as he ought. 
Here no one appears for the huſband. The wife is a de- 
fendant ; and her anſwer is not replied to; ſo no proof can 
he of that fact of the huſband's being abroad to warrant 
the court to give ſuch immediate direction. All I ſhall do 
therefore will be to direct the maſter to inquire whether ſhe 
has been deſcrted by her huſband without a maintenance, 
and whether he has made any and what ſettlement or pro- 
viſion for her; and in the mean time until ſuch report 
made it will be under the power of the court, and ſhall be 
transferred ſubject to further order. 3 


As to the Eaſt India bonds, it will depend partly on the 
will and codicil, partly onthe fact of only one being found, 
and partly on what was laid down in “ Purſe v. Snapling. 
It is very certain, that in this as in every caſe where this 
queſtion ariſes, it can only ariſe where there is a ſuffici- 
ency ; and there is in the preſent caſe. The words are ge- 
neral; and it is very material as a circumſtance, that no 
pronoun poſſeſſive is added to the deſcription of the annui- 
ties; which is the more obſervable, becauſe the teſtatrix 
in the two legacies immediately preceding adds in terms 
that very expreſſion my . It it happened accidentally to 
be omitted in the will, which might have been ſuggeſted, 
if it depended entirely on the will, yet in the codicil, 
wherein ſhe recites the will, ſhe has not added the word 
my, as ſhe has to the two preceding legacies. ' It is re- 
markahle, that if they exiſted at the time of making the 
will, and ſhe had ſold them out at making the codicil, 
ſhe muſt have taken notice of that redemption, þ as ſhe ha 
of the Exchequer orders, and ſubſtitutcd pecuniary lega- 
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cies; it is impoſſible, if that had been the caſe, to give a 
reaſon why ſhe ſhould not have taken notice of it, and done 

the ſame to one as well as the other. The want therefore 

of the expreſſion my in the will is ſtrengthened by what 
appears on the face of the codicil; which makes a ſtrong 
argument againſt thoſe who contend it was a ſpecific be- 
queſt; for it was the diſtinction in Purſe v. Snapling, which 
diſtinction is fully eſtabliſhed in Swinb. (though he ſome- 
times contradicts himſelf) but it was eſtabl-ſhed in other 
books, The Digeſt, . Inft. and Miffinger's Comment; 
which I ſhall only allude to. It is ſaid, that it is to be 
preſumed ſhe had this property at the time of making the 
will: but this fact does not warrant the inference, however 

it happens. It is not to be preſumed that, becauſe moſt of 

the other legacies did exiſt at making the will, this ſhould 

be of the ſame kind ; for if that prevailed, it was the very 

caſe of Purſe v. Snapling, where that was not of weight. 
There the teſtator had the identical ſtock exiſting in his 
name at the time of making that will; The Maſter of the 
Kills made an equal diviſion among the legatees upon a 
ſuppoſition of an intent to give but one: Lerd Chancellor 

was of a different opinion, and did, what is contended for 

on the part of the legatee here, that it ſnould be purchaſed 

out of tho reſidue. f own, I am not the leſs ſatisfied with 

the preſent opinion conſidering the nature of the 1 
bequeſt: though it is a very good and uſeful charity. It 

is very different from what it would have been, if the con- 
ſequence of taking this out of the reſidue was to fall on any 
ſingle perſon. It is ſuch a loſs as will be contributed to by 

an indefinite number. Though that would not induce the 
court to determine it a legacy of quantity without other cir- 
cumſtances, yet the court 1s not ſorry that there are ſuch. 
This then is not ſpecific, but a bequeſt af quantity; and to 

be made good out of the perſonal eſtate of teſtatrix, by a 
purchaſe by the executor of four Ea/t-India bonds. Let 
the Maſter compute the intereſt which theſe bonds would 
have carried from a year after death of teſtatrix, becauſe Try 
conſider them as a bequeſt of quantity only; for if _ ; 7 
were ſpecific, it would be from the death; and thoug ? 

one bond happened to be found after her death, that I con- 
fider only as accident; and then it would be abſurd that it 9 
ſhould be in a different way from the reſt. 


0 
_— 


As to the South-Sea ſtock or annuities, theſe according NDevife of 


to the true ſenſe and conſtruction of the will ® are ſpecific flock in ſe- 
2 * 

7 cola ſpeck» 
a 


# ; Atk, 103, cz 
bequeſts ; deficiency , 


in the ſum 
not made 
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bequeſts ; and the laſt is a ſpecific parcel to the coachman 
as part of a greater ſum ſtanding in name of the teſtatrix. 


good out of None of them are independent, but all connected from the 


(564) 


Talb. 152. 


22 July, 
1742. 


Legacy to 
. 
vants liv- 
i. g with 
me at m 
death. 
thicd taken 
afterward 
is intitled 
1 he word 
fav9 re je t- 
et, as o 
therwiſe 
void for un- 
certainty. 


original bequeſt ot the firſt portion of South - Sca ſtock to the 
laſt; which ſhe computed to be a reſidue, though errone- 
ouſly ; they are conncded by this laſt being given by wa 
of remainder ; and this is only a ſpecific bequeſt of ſuc 
an identical, individual thing, as the teſtatrix gpprehend- 
ed ſhe had. It is material, that there is a direction to her 
executors to ſell ard conve:t part of it into money; which 
direction it is impoſſible ſhe could have given, if fhe meant, 
part of this ſhou!d be purchaſed out of her perſonal eſtate ; 
that was a vain circumſtance, and was laid hold of in Afb- 
ton v. Aſhton; which is in point; where the court put it 
upon the devile of a real eſtate, which the teſtator had not; 
the deviſee could not come to have it made good out of the 
reſidue, it muſt take its fate. There are indeed inſtances, 
where teſtator had an eſtate, he was in poſſeſſion of at his 
death, and deviſed it to A. who enters, and 1s evicted, the 
court has been of opinion, he ſhould have an equivalent ; 
but that was under particular circumſtances which are not 
here; like the caſe of Coventry v. Carew, where an eſtate 
given to be exchanged with a college ; the college would 
not exchange, though a beneficial one; and the heir at 
law inſiſted, that as the deviſe could not take effect, it was 
lapſed: but the court conſidered, that as the deviſee could 
have the thing deſigned, he ſhould have the thing in heu. 
"There are inſtances therefore, where the court has done 
it; but in general a deviſce cannot come and inſiſt, that 
ſuch a thing ſhould be made good out of the eſtate of teſ- 
tator. The deficiency therefore ought not to be made good 
out of the reſidue; but the loſs muſt be borne in average 
by the ſeveral perſons intitled according to the proporti- 
ons deſigned for them, to be ſettled by the Maſter. 


As to the ſervants; ſuppoſe the teſtatrix had four ſer- 
vants, and had ſaid, „“ I give to all the three ſervants liv- 
* ing with meat my death,” I think all the four would 
be intitled to a ſhare 3 the indefinite word all would have 
warranted the court to have rejected the word #bree as re- 
pugnant ; for ſhe ſcems to me to have no particular = 
ſons in view. Here, if theſe three ſervants had left her, 
and ſhe had taken two or three others in their room, thoſe 
new perſons would have excluded the others before ; be- 
cauſe they anſwer in general the deſcription of the per- 
ſons ſhe deſigned that bounty for. Then by analogy of 
reaſon it ſhould be ſo in this caſe ; the wards, the two, C 


in the Time of Lord Chancellor Haxpwickr. 


ing as inconſiſtent as in the caſe I put the word all, &c, 
Ut res nagis valeat it muſt he determined in that way, other- 
wiſe the bequeſt is void for uncertainty ; becauſe it is im- 
poſſible to diſtinguiſh which two ſhe meant. Butthere is a 
caſe running guatuor pedibus with this; Tomkins v. Tom- 
tins in 1745 ; where teſtator gave to his ſiſter, 50/. and to her 
three children ol. each, in fact ſhe had four children. The 
words were as indefinite, and intended to take in all, as ( 56 5) 
if he had ſaid all bis ſiſterꝰ i children; and the parties were 
diſpoſed to let them in. Lord Chancellor ſaid if that had 
not heen agreed, his opinion would have been ſo; and reli- 
ed much on the argument, that otherwiſe it would not be 
for the benefit of the perſons contending, as it would tend 
to give the legacy to the reſiduary legatee. Living with 
her at the time of her death is the circumſtance of her 
bounty, and if ſhe had taken two more, | ſhould think, 
r the aforeſaid reaſoning, it would be deviſable among 
the four, 


Pit verſus Cholmondeley, July 30, 1754. Caſe 194. 


N exceptions to Maſter's report the general queſtion Account. 
was, whether governor Pit in his life-time received Onus pro- 
any and what ſatisfaction for 2000/. South Sea ſtock, men- — on 
tioned in an account in 1720, between him and his fon — 
Lord Londonderry; which 2000. it was admitted, in ſome berty to 
ſhape, governor Pit was intitled to ſome ſatisfaction for, ſurchar 
either in ſpecie or money, as it was part of 600. South . 
Sea ſtock included in a contract entered into between Lord 
Lindonderry and Mitford and Mertin, Bankers in Lombard 

_ = which contract governor Pit was intitled to 

onc-tht 


The Maſter by his late report on a reference ſtated his Difference 
opinion, that ſatisfaction had been made, and the par- between 
teular manner in which that aroſe, by a transfer of Watandan 
lock by the order of Lord Londonderry to governor Pit f. 
in 1722. count. 


To this way of the Maſter's accounting for ſatisfaction 
ſeveral objections were made as impoſſible or highly im- 
pro able, and two exceptions taken by the plaintiffs ; one 
ot which encountered the Maſter's way of accounting for 


*. In 2 Brown 85, legacy to the two daughters of A, Who has 
OI they all take equal ſhares; Sir Lloyd Kenyon ſaid, in this 
de, Lyield to the authocity, but not to the reaſon, of the caſes. 


this 


(6566) 
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this tranſaQion ; the other ſet up a way of the plaintiff : 
OWN. 


Lord CHANCELLOR. 


It 1s certain, that upon this queſtion ſome things appear 
dark and obſcure ; as they muſt in the nature of cales of 
this kind, which ariſe on ſuch a tranſaction, particularly 
in 1720, when they come to be examined after ſo great a 
length of time: but the court muſt proceed on ſuch evi- 
dence, as ariſes on the facts, and I am of the ſame opinion 
with the Maſter, 


Some general obſervations are to be made by way of 
poſtulatum. I am not now upon a queſtion ariſing on an 
open general account, but barely upon a liberty given to 
the plaintiff'® to ſurcharge and falſify. The onus fro- 
bandi is always on the party having that liberty; for the 
court takes it as a ſtated account, and eſtabliſhes it: but 
if any of the partics can ſhew an omiſſion, for which cre- 
dit ought to be, that is a ſurcharge ; or if any thing is 
inſerted, that is a wrong charge, he is at liberty * 
it, and that is falſification: but that muſt be by proof on 
his ſide; and that makes a great difference between the 
general cauſes of an open account and where only to ſur- 
charge and falſify, for ſuch muſt be made out, Now this 
is not only after a great length of time, but alſo after a 
number x4 accounts ſettled between the parties; which 
adds conſiderable ſtrength to the ahjeions made on the 
part of the defendant (executor of Lord Lendonderry ;) 
becauſe, alter ſuch a variety of accounts ſtated, and (o 
often under conſideration, it muſt be a ſtrong caſe laid 
before the court to falſify. Another thing, material in all 
theſe caſes, is, that this is a liberty to ſurcharge and fal- 
ſify theſe ſeveral ſtated accounts between perſons of great 
ability and capacity and very great experience in that way. 
It is not like a liberty to ſurcharge and falſify an account 
(which the court often does) ſtated between a guardian 
and ward juſt after the ward come of age, or between 
perſons one of whom is conuſant of the ſubjea matter of 
account, the other not, or not in ſuch a degree; in which 
the court will take it with a latitude, and make that the 
ingredient: here the parties were on a par, great 4 
equal ſkili and — on both ſides, and therefore the 
court expects clear evidence, before they will make any 
variation. | Ye fe es 


2 Prown, 62. After 
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After theſe general obſervations, conſider the evidence, 

In 1720, a great contract was entered into by Lord Lon- 

dinderry by a tranſaction of 6000/7. South Sea ſtock at 5000. 

fer cent. which was purchaſed by him at that rate, and 

amounted to 30,000/. under a contract to be reſold to At- 

fer and Mertins tor 32,4907 This contract was not per- 

formed on the part of Mitford and Mertin, who broke ; 

and it was not to be expected, their aſſignees ſhould. Un- 

doubtedly under this contract 2000/. was brought to the 

debit of governor Pit, who muſt have ſatisfaction for this 

in ſtock or money: and certainly, unleſs ſomething ariſes 

from the facts and tranſaction in the cauſe, which can take 

of the force of that transfer, and make it not applicab'e, 

it might be applicable to thut ſum, though not mentioned 

ca mine. Was it lo, or not? It is faid for the plaintiff, 

that this is contrary to many things appearing in the 

cauſe ; firſt, from the auſwer or Lord Londonderry in 1728, 

ater his father's death, wherein he does not pretend, that 

he had made ſatistaction to his father for this contract, but 

ſtates it as a thing then depending, and that a ſuit was de- 

pending with Mitferd and Mertins, Certainly it was not 

tinally ſettled and full ſatisfation made. The aſſignees 

inſiſted, it was an uſurious ccntratt; and I believe, the 

jury found prety favourably, in finding it was not. The 

greateſt part certainly remained {till to be ſettled : it is 

laid, ſatisfaction could nat have been made ; becauſe if it ( 6 ) 

was held an uſurious contract, and the afhgnees had pre- 597 

vailed, that would have reſcinded the whole : but as to 

that, this ſum was at hame. Suppoſe the affignees pre- 

vailed, and the court held this an uſurious contract, and 

conſequently that Lord Londonderry could not have had a 

d:cree, and the aſſignees had brought a bill to have that 

dccree: the court would not have decreed a refunding, 

which is contrary to the rules of the court in every inſtance. f 

This court does not relieve againſt an uſurious contract to —— 

make a man loſe his principal as well as intereſt. But Sr 

ho«ever that be, this is ſaid to be contrary to the nature pal yot 

ot the tranſaction, and Lord Londenderry's own bill againſt loſt as well 

Mitferd and Mertins, wherein he ſays, he attended on the © intereſt. 

day, and had Mitford and Martins called, and they not 

Ippearing, he ſold this ſtock; ſo that the ſtock being 

tld could not be transferred to governor Pit, as the Ma- 

ter fays. But 1 am clearly of opinion, that this allegation T;an-fer 

in the bill was nothing but a colourable fale, in the man- of ſtock in 

ner as thoſe things were tranſacted in 1720, the mere —_ 

common courſe of procceding ; ſo that I want no evidence able Hale 

o that; and if this had been in queſtion in 1720, or given way 
8 | Son IE tg incourts 
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1721, a man would be laughed at, who thought this a 
real ſale. That was a tranſaction they had eſtabliſhed in 
Change Alley, to which courts of juſtice gave way, (though 
Holt has ſaid, he would not ſuffer Change Alley to give law 
to Weſtminſter Hall). Where a contract was for delivery 
of ſtock at a diſtance, they came on the day, and ſtaid 
until the laſt period of time of doing the act, making the 
transfer, then had the buyer called to come in and accept 
the ſtock, otherwiſe it would be fold. In ſome inſtances 
perhaps they might make a real ſale: but if not, they 
had it transferred at the price to ſome perſon for them. 
The ground they went on was, that there was occaſion to 
alter the property of the ſtock ; for otherwiſe, if the ſtock 
remained in the hands of the vendors, it might have riſen 
again; and then if the ſtock bargained for remained at 
home without alteration of the property, the buyer would 
have ſaid, he would take the ſtock and pay the money. 
But I do not go barely upon ſpeculation and memory, but 
think Lord Londonderry's bill clearly ſhews this to be the 
method and conſtant uſage. There is then no contradic- 
tion between this ſtated by the Maſter, and the fact ſet 
forth by Lord Londonderry in his life; and there is not ſuſ- 
ficient ground to ſurcharge theſe accounts with that ſum, 
or to ſay this was an error; and if I ſhould do ſo, I ſhould 
make the ſtrongeſt preſumption of ignorance in theſe par- 
ties, that ever was made. I lay weight principally on this, 
that what is called a ſale, is only n and that 
this 6ooo/. remained at home, and was to be accounted 
for. In theſe accounts governor Pit, who appears to have 
uſed great caution in his affairs, could not have paſſed this 
over. 


( 5 6 8) The exceptions muſt be over- ruled. 


Caſe 195. Hucks verſus Hucks, July 31, 1754 
Maſter cf the R:Uls for Lord Chancellor. 


Son not in NW articles before marriage, Jeſeph Hucks covenants, 


3 * that if he ſhould beget on his intended wiſe one ot 
le: than more ſons, he would ſettle lands of 200/. per annum to 
ellate tail, wife for life for a jointure, and afterward to truſtees to 

2 contingent remainders, for the ſon begotten on 


er body, and to the firſt ſon of ſuch firſt ſon, with remain- 


* 3 Burr, 1632, 1 Atk, 593. Fearne, 3932. 
ders 
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ders over, but with power to the huſband to receive the pro- 
fits during his life. 


He left one ſon by the marriage, the preſent plaintiff ; In man 
who was decreed an eſtate tail in the lands to be purchaſed. s im 
Even if the parties had deſigned an eſtate for life, it ought tation to 
not to take effect; as in point of law a fon not in being firit fon, 
cannot be conſidered to take a leſs intereſt than eſtate tail, — 
when he comes in being. Humberſlon's caſe, 1 Will. 332. gf fon, an 
Prec. Chan. 455+ SS © 92 Lern. 375+ S. C. Gi. Eq. eſlate tail 


Kep. 128. S. C. to ficht ſon. 


But lands purchaſed by the father were conſidered as a 
ſatisfaction pro tante, and part-pertormance. 


Nate: A caſe was cited upon the will of Duke of 
Marlb:zr:ugh, the drawers of which did not at- 
terapt to make the ſons, who were to be born, te- 
nants for life, but inſerted a power in the truſtees 
to reduce the eſtate-tail to an eſtate for life, upon 
a tender to the truſtees by the tenant for life after he 
had a ſon 3 which was long a queſtion, how far that 
was good or not; and Lord Chancellor called in the 
aſſiſtance of the judges, and thought it going a 
great way toward a perpetuity : but upon the death 
of the Dutcheſs it never was determined. 


Ellifon verſus Airey, Auguſt 1, 17 54. Caſe 196. 


PRANCIS NICHOLS by will charges all his per- Charge by 
ſonal eſtate with debts and legacies 3 “ and fo much as — hn 
the perlonal eſtate ſhall fall ſhort to anſwer and pav, he «ae in 
charges all his meſſuages, lands, and grounds in Durham aid cf per- 
with payment thereof in aid of the perſonal eſtate, and pore * 4 
directs the perſonal to be fold. By a ſubſequent clauſe he on we 
ies a particular farm to be ſold for payment of his debts not re- 
and legacies 3 and by another clauſe deviſes all his real firainei by 
ſtate ſo charged and chargeable to truſtees to relieve and 328 
take the firſt two years profits, that ſhall ariſe and become of a p. 
Payable out of his eſtate in Durbam, for payment of his cular part 
deots and legacies, if the perſonal eſtate proved deficient, — _ 
and to the maintenance and education of his nephew — — 
in ſuch manner as the truſtees ſhall think fit, and no negauve 
more. | words. 


Ante 271. 
725 It 
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( 69) It was inſiſted, that only that particular part and the 
; 5 two years profits are charged, the generality of the firſt 
charge being controuled aud reſtrained thereto expreſsly; 


Lond CnaxcrELilLlLoR; 


* Upon all the rules of charging for payment of debts, 
the whole truſt eſtate is ſubject to payment of debts and 
legacies : the charge of the perſonal eſtate therewith was 
unneceſſiry, Atterward there is a full and complete charge 
on the real of ſo much as the perſonal proved not ſuffi- 
cient to ſatisfy; It muſt be ſomething very ſtrong in the 
will to reſtrain that charge to a particular part to go no 
further; If it reſted on the clanſe, which gives the farm, 
would the expreſs direction of the will to fell a particular 
eſtate toward paytnent of thoſe debts and legacies, that the 

| Perſonal eſtate was not ſufficient for, afford a negative im- 
plication, that no more ſhould be ſold? Certainly not; 
for there are ſeveral caſes; where thefe is a charge of the 
whole eſtate for payment of debts, and afterward a direc- 
tion that a particular part ſhould be ſold ; that has been 
taken only to be a declaration of the intention, that that 
ſhall be firſt applied. Then the ſubſequent part is no more 
than what is done by the former clauſe, taking out a pat- 
ticular part z as one was of the inheritance, the other the 
profits. If indeed negative words were added, it cannot go 
farther z but I take thoſe negative words, and e more, to 
be applied to the maintenance. There are ſeveral caſes 
of a general charge by words not near ſo ſtrong as this, 
and a deviſe afterward of a particular eſtate for that pur- 
poſe, yet that was not ſufficient to reſtrain it. That was 
the caſe of Lord Warringten v. Booth. This general charge 
then ſubſiſts ; and I cannot make any other conſtruction. 


Caſe 197. Woffington verſus Sparks, Auguſt 2, 1754 
AI the Rolls. 


Bonds. HE plaintiff joined as ſecurity for another in a bond 
— for the payment of 150/. lent by Sparks, and now 
—— brought a bill againſt both, that the obligee might either 


co-0bli- 

gor, who 2 Eſtate deviſed to be ſold for payment of debts, decreed ſo to be. 
pays it, is without expreſs words to exonerate the perſonalty, 2 Brown 6s. 
of no uſe; 1 Brown, 144, 454. 1 Vol. 482. put 
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put the bond in ſnit againſt the prigeipes or aſſign over as even the 


— 
the bond to the plaintiff, that the plaintiff might do it: Rs eel 
ſuggeſting that the obligee had refuſed ſo to do, when the — 
principal was declining in his circumſtances. in nam - 
obligee; 
but cafe lies, or perhaps indebitatis Mungjit. 


Sir Thomas Clarke, (570) 


The aſſignment would be of no uſe to the plaintiff; for 
if the co-obligor in the bond is paid off, the principal might 
take advantage of that, and plead payment in bar of an 
ation inſtituted by the plaintiff in the name of the obligee, 
45 it muſt be, There is no doubt of that; becauſe the 
bond was given only for the payment of one ſum of money, 
and, when once ſatisfied to the obligee, is functus officio. 
There was a caſe of Gammon v. Stone, 7 Dec. 1749, upon 
that very point of the neceſſity or nvn-neceflity upon the 
obligee to aſſign to the plaintiffs, repreſentatives of a ſurety 
in the bond, who had tendered the money. Ney 55, was 
there cited : The Attorney General laboured it exceedingly 
for the plaintiffs ; but Lord Chancellor held, that the aſſign- 
ment was not to be inſiſted on, becauſe it was quite an uſe- 
leſs thing. That was accompanied with the ſtronger cir- 
cumſtance of a tender: here there was no ſuch thing as a 
preparation for payment of the money. But it is ſaid, 
though this is ſo in the caſe of a bond, a judgment would 
have been different : conſider how that is, Suppoſe execu- 
tion had been offered to be taken out upon that judgment; 
if that judgment was entered up after the money was paid, 
no doubt but that the King's Bench would have ſet it afide : 
| mean a judgment entered up in conſequence of a motion 
for liberty to enter up judgment on a ſtale bond by the 
obligee after ſuch time as he had received the money. But 
taking it the other way, that the money was not paid, when 
the judgment was entered up; if execution were offered to 

taken out upon the money's being paid afterward, it is 
allowed relief might be; I believe there might be an in- 
ſunction (as it has been ſaid) upon a bill here: but that 
brings it to what is now the queſtion : for the plaintiff is 
dow juſt in as good a condition, as ſhe would be then, 
deing now plaintiff, and having filed a bill againſt the obli- 
dee and her co-obligor; But it does not reſt there: the 
Plaintiff had no occaſion for this circuitous way ; for ſhe 
ght have paid the bond, and had the remedy in her own 

hands; 


(571) 


Caſe 198, 


Demurrer, 
Puitne in- 
cumbran- 
cer may 
ndente 
7 take in 
the firſt and 
— a pre- 
erence to 
4 — 
tackin 
fs firſt - 
the thi-d: 
but not if 
done after 
a decree 
and direc- 
tion to ſet- 
tle the pri- 
orities ; ſor 
that would 
open adoor 
to colluſion 
detween 
creditors, 


CASES Argued and Determined 


hands; for though it might be a doubt, whether or no 3 
general indebitatus aſſumpſit would lie upon the implied con- 
traQ for the ſurety, who had paid the bond, to recover the 
money back again from the principal, there is no doubt but 
that independent of that queſtion, a ſpecial action upon 
the caſe mult always remain, if a ſurety pays money for a 
principal on a bond, having no counter bond. One reme- 
dy or the other was in her own hands: confequently the 
lacheſs was her own. There is not a ſufficient ground to 
relieve the plaintiff upon any other than the common 
terms, againſt the penalty, as the defendant is in the caſe 
of a common creditor, . 


The plaintiff reimburſed her coſts againſt the co-obligor, 


Wortley verſus Birkhead, Auguſt 3, 17 54. 


DECREE had been made in 1748, * in a cauſe 

wherein the now plaintiff and defendants among 
other creditors were plaintiffs, for the ſale of the eſtate of 
one Manaton. The Maſter was directed to inquire into 
the priority of the demands. The plaintiff brought in an 
incumbrance in 1694, and made a claim before the Maſter 
to have it.tacked to his Mortgage, and thereby to be paid 


before the defendants; the Maſter refuſed to make any 


report as to that ; whereupon the plaintiff filed this bill. 


A Demurrer was put into ſo much and to ſuch part of 
the bill, as ſought to have a ſatisfaction for the money 
claimed by the plaintiff to be due under the ſecurities in 
the bill ſet forth in preference to defendant's mortgage. 


For defendant. The demurrer is for want of equity in 
the bill, which is of a new kind; and on an original bill 
to alter a direction under a decree between the ſame par- 
ties. + That never is allowed, unleſs for fraud. "The 
opinion of the court in one decree cannot be varied by 
original bill; nor can the decree be affected but by ſuch 
proceedings, as will alter the decree itſelf, Upon error in 
the decree, apparent or newly diſcovered, there may be a 
proper bill of review: or if it is not inrolled, there ma), 


according to the practice now eſtabliſhed by Tour Lardſb'P, 


* 3 Atk. 809, S. C. 2 Vent. 33). Brown 63. 2 Ak. 347: 
+ : Chan. Caf. 44. 2 Freem, 179. 3 Ack. 817. Lalb. . 
Bunb. 56. | | te 
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be a ſupplemental bill in nature of a bill of review, and 
application to rehear at the ſame time; which is an impro- 
per bill of review: but then if altered, the whole progreſs 
is altered. Either the matter is or is not concluded in the 
former decree, and either way this bill is improper. Upon 
a motion made for an order that the Maſter ſhould be di- 
tected to receive evidence of this new diſcovered deed, 
Hur Lordſhip refuſed it, thinking it a new attempt, leaving 


it before the Maſter, to whom the queſtion of priority is 


properly referred; and upon exception to the report it will 
finally come. They muſt firſt get rid of that decree by 
ſome of the ſaid methods; not by an original bill to vary 
the right as it ſtood then, by ſomething afterward, and it 
is not like a diſcovery of that evidence, which if then be- 
ſore the court, there would have beegea different decree, 
Bt upon the merits; it never has been held, that a ſubſe- 
quent mortgagee after a decree, to which he is himſelf a 
party, can take in a prior incumbrance in order to ſhut out 
a meſne incumbrancer. That would be attended with 
fraud and confuſion, and there would be no end to it; for 
then if any other perſon got a deed of a prior date, he 
might bring a new hill, and overturn all, The rule is in- 
deed eſtabliſhed in Marſb v. Lee, 1 C. C. 162, and 2 Ven. 
337, that a third mortgagee might take in a prior mort- 
gage or judgment, and exclude the ſecond :; but it was a 
hard rule, and has been doubted of by the ſame judges : 
and though it is eſtabliſhed, yet ſeveral diſtinctions out of 
it have been made, laid down in * Brace v. Dutcheſs of 
Marlborugh, 2 Will. 491. But no caſe has gone ſo tar as 
to ſet up a priority after a decree. Earl of Briſtol v. Hun- 
grrfard, 2 Ver. $24, beſide no legal advantage could be 
gained: for it is above 60 years ago. 


Fir plaintiff. This aroſe incidentally before the Maſter, 
and not appearing at the time of the decree, there may be 


2 ſupplemental bill thereon to enable the court to do com- 


plete juſtice : there is nor eport, nor decree ſigned and in- 
rolled, As things ſtood at the decree, the plaintiff was a 
Prior incumbrancer under a mortgage in 1726, for the deed 


8 In this caſe it was held that a creditor by judgment, fatute or 
yk zance, ſhall not tack a prior mortgage to his judgment, as he 
= Is lend his money on the credit of the land ; Poſt 662. 2 Atk. 
went din Prec. Chan. 454 the contrary was held, as the judg- 

. a hen on the land, but this is over-ruled in the modern 


taſes 


Vol. II. b u : in 
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in 1724, which the defendants have ſince brought in be- 
fore the Maſter, did not then appear; it was only recited 


in their deed in 1727, and no relief was prayed under it. 
The court directed the Mafter to ftate the priority of the 
incumbrances, and to inquire whether there was ſuch a 
deed in 1724, not determinig any thing; and therefore the 
Maſter could not report in purſuance of that direQion, and 
leave it to the court to judge upon it ; ſo when that deed 
in 1724, was diſcovered by the defendant, and brought be- 
fore the Maſter, they thereby gained a priority againſt the 
Plaintiff; who, not having the leaſt notice of that deed at 
the time of lending his money, began then to look about 
for an older deed, which he had no occaſion to do before; 
and having found this in 1694, took it in to protect him- 
ſelf, and produced it before the Maſter, who would only 
report as to the deed in 1724; and the plaintiff not prevail- 
ing in the motion, has now taken this as the only method 
to have juſtice done. Whoever has the merits, it is not 
proper to cut it ſhort by demurrer. A purchaſer for valuable 
conſideration witheut notice is regarded in the moſt favour- 


able light. The facts in the bill muſt be taken to be true: ] 
the ftalenefs of this prior incumbrance is no objection; h 
for the court will not by preſumption, that it is ſatisfied, 
aſſiſt againſt it. The rule is admitted, and, though looked 
ON as a hard caſe, was determined on principles of equity; L 
which if varied, there will be no knowing where to go. c 
Here the plaintiff has regained his priority; and the law k 
does not ſtop any where; for wherever it can be done, a * 
court of equity does not impeach it; for though the le- s 
| eſtate has been got minus juſte, yet the law and equit 10 
gal eſtate een got minus fuſte,) quit th 
will prevail againft equity; or where equity is equal, the ' 
law ſhall prevail. Aſarſb v. Lee, and 2 Ver. 29, and , 
T59, 81. The queſtion then is, whether the plaintiff has 
that priority by not getting it early enough? lt is only ter 
an interlocutory decree to ſee, how the priorities ſtand of 
/ at that time: that was the ground of the Maſter's not in 
allowing the plaintiſf to come in: becauſe though a 0 
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lien upon the land, it was not ſuch in the plaintiff, a in, 


j could at the time of the decree be taxed, Until a final tos 
7 decree there is no judgment. An interlocutory judgment . 
in a bill for diſcovery of aſſets is not pleadable, not affed- per 
ing until it comes to be final: for a judgment to account bee 
is only interlocutory; and cannot be uſed as a judgment. onlz 


' 
1 
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fore judgment, that equity is got, which always is allowed 
and the legal eſtate is ſuch, as can be tacked to it. In 
Lord Briſtol v. Hungerford there was a report, and there- 
tore probably a final decree. The plaintiff will have the 
ſame juſtice to have this done now, as when the decree 
was made; at which time if he had got it in, there is no 
doubt; and it is right to have an inquiry made on a new 
fact: but he could not bring a bill of review, as that would 
be praying to have « ah part reverſed, which the plaintiff 
now defires to ſtand, that priority may prevail. Suppoſe 
articles for a purchaſe z a decree to ſee whether defendant 
can make a good title: if he can at any time before the 
report, it will be good. 2 Vill. 630. The law looks on 
theſe things to be at the time, when judgment 1s finally to 
be given; and then the plaintiff apprehends, he will have 
a priority; from which he is not to be barred. 


Lord CHANCELLOR: 


Two queſtions come before the court by this demurrer, 
Firſt, whether the plaintiff has that equity, he inſiſts on by 


his bill? Next, ſuppoſing he has, whether he has purſued 
a proper remedy ? 


The demurrer goes not to the whole bill ; ſo that the 
whole matter demurred to is not the plaintiff's * 
ſatis faction out of the eſtate upon the judgment, of whic 
he has taken an aſſignment; but to that particular point 
of ſatisfaction, the preference he claims, to have the 
julgment tacked to his mortgage of 1726, ſo as to give 


that a preference in point of payment z and upon that this 
qeſtion ariſes, 


As to the equity of this court, that a third incumbran- 
cer having taken his ſecurity or mortgage without notice 
of the ſecond incumbrance, and then being pui/ny taking 
in the firſt incumbrance, ſhall ſqueeze out and have ſatis- 
laQtion before the ſecond, that equity is certainly eſtabliſhed 
in generalz and was ſo in Marſb v. Lee by a very folemn 
Gterminatton by Lord Hale, who gave it the term of the 
Creditors tabula in naufragis that is the leading caſe, 
Perhaps it might be going a good way at firſt; but it has. 


been followed ever ſince, and I believe, was rightly ſettled 


only on this foundation, by the particular conſtitution of 
the law of this country, It could not happen in any other 
Uusz couptry 


; 
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country but this; becauſe the juriſdiction of law and equi. 
ty is adminiſtered here in different courts, and creates dif- 
ferent kind of r'ghts in eſtates; and therefore as courts of 
equity break in upon the common law, where neceſſity and 
conſcience require it, ſtill they allow ſuperior force and 
ſtrength to -a legal title to eſtates; and therefore where 
there is a legal title and equity of one ſide, this court never 
thought fit, that by reaſon of a prior equity againſt a man, 
who had a legal title, that man ſhould be hurt; and this 
by reaſon of that force this court neceſſarily .and rightly 
allows to the common law and to legal titles. But it this 
had happened in any other country, it could never have 
made a queſtion ; for if the law and equity are adminiſ- 
tered by the fame juriſdiction, the rule, gui prior eft ten- 
Pore potior eft jure, muſt hold. This has gone ſo far, (and 
the original caſe was) that if a puiſny incumbrancer took 
in the firſt incumbrance' pendente lite, ſtill he ſhould have 
the ſame benefit; for in Marſh v. Lee there was a lis pen. 
dens, yet was not the party affected with it; and ſo, I take 


it, in general it would be notwithſtanding a lis pendens; be- 


cauſe the principle, upon which all theſe caſes depend, is 
this, that a man's having notice of a ſecond incumbrance 
at the time of taking in the firſt does not hurt; it is the 
very occaſion, that ſhews the neceſſity of it. It is only 
notice at the time of taking in the third, that will aff-& 
him; for then no act, he can do, will help him. Then 


tainly as good as that by a /is pendent; one notice is in 
conſideration of this court as ſtrong as another, Nay ac- 
tual notice is ſtronger than that implied by a lis pendens ; it 
will not therefore affect him. That was Marſb v. Lee ard 
the other caſes, which I agree to. But no caſe is cited, 
wherein a puiſny incymbrancer, a party in a clauſe, and 2 
decree made in that cauſe for ſatisfaction of incumbrancers 
according to their reſpeQive priorities, has taken in a prior 
© to tack to his puiſny incumbrance, that he ſhall be allowed 
to make uſe of that in any other ſhape, than that origival 
incumbrancer would be. Lam of the ſame opinion, © 
Lord Camper was in the Earl of Briſtol v. Hungerford in 
general, and do think, it would be moſt miſchievous 4 
pernicious, if the court ſhould allow that doctrine of tack- 
ing to be carried to that extent. Firſt, taking it upon the 
terms of the decree, all theſe decrees, where there tt 
ſeveral incumbrancers before the court, a ſale Su? 


a lis pendens is nothing but notice; an actual notice is cet- 
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and every thing neceſſary to be done to clear the eſtate in 
order to that ſale, proceed on this foundation; that the 
rights of the parties are to be taken, as they ſtood at the 
time of the decree; and therefore direct an inquiry into 
the priorities, What are thoſe priorities? Such as they 
ſtood at the time of the decree : not that afterward the 
priority ſhall be varied. The Maſter is only to inquire, 
and that is into the condition it ſtood in at the time of 
making the decree. It is very different from the caſe put 
for the plaintiff, of a decree to inquire as to a good title, 
Certainly where there is a contract for ſale of an eſtate, 
difficulties to the title often happen, which muſt be cleartd 
up afterward; and then, what was ſaid for the plaintiff, 
ſhall be allowed, But the terms of theſe decrees are very 
different. Not to reſt upon the niceties of the words of 
theſe decrees the ſenſe, reaſon, and juſtice of the caſe re- 
quire it; for otherwiſe where an incumbrancer on an eſtate, 
which is affected with ſeveral incumbrances, brings a bill 
for ſatisfaction of his incumbrance, and all proper parties, 
and has a decree for it as between himſelf and the owner 
of the equity of redemption; ſome of the incumbrances 
are prior, others poſterior, to his; if it is allowed, that 
atter ſuch a decree is mde, one of thoſe defendants who 
happened to be prior to him, ſhould convey to another 
vetendant, who was puiſny to him, it would ſhut out the 
Plaintiff after the decree made, at which time the rights 
are to be conſidered. What would be the conſequence ? 
Nothing could lay a foundation for greater colluſion and 
contrivance between the parties, to exclude each other, 
than ſuch a liberty would, and to the great deceit of the 
Plaintiff; for then a man ſhall loſe his coſts by ſuch a 
Proceeding, the plaintiff having 4 right to his debt, princi- 
Pa, intereſt, and coſts according to the reſpeQive priori- 
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tis; and that is the direction of this decree; and here? 


"a> a ſufficient fund according to his then right to pay all 


wh but after that decree was made, two of theſe de- 
endants may by colluſion give a third incumbrancer 


more than his debt (and it would be worth while to do ſo) 


in order to exclude the plaintiff, who happens to be a 
ſecond incumbrances. It would be carrying ſecurities to 
3 in that manner; whereby the purchaſer of them 
ull not only ſtand in the place of the party ſelling, but 
would acquire a new equity, which it would be miſchiev- 
cus to allow; I mean in general caſes. This is juſt the 
ſame 


(576) 


CASES Argued and Determined 


ſame to perſons incumbrancers, who were not parties to 
the ſuit, but who will come in under the decree; for they 
muſt come in upon and ſubmit to the ſame terms of that 
decree, though no parties; and therefore this judgment- 
creditor of 1694, if they could not make a title without 
him, muſt have come in under the terms of the decree to 
receive a ſatisfaction out of the purchaſe-money, but ſhall 
not be ſuffered after this decree made to aſſign his judg- 
ment ſo as to give a new riglit to the aſſignee of it, not 
only to receive his but to increaſe that firſt incumbtance. 
That doctrine is contrary to the meaning of theſe decrees, 
and to the juſtice of the caſe, and would open ſuch a door 
for traffick and marketing between creditors, as would in- 
troduce miſchief, and therefore it is not to be allowed, 
This is ſaid to be an interlocutory decree, and like a de- 
cree quod computet ; but why is it interlocutory ? It is the 
judgment of the court, and not in the nature of ſuch a 
decree, quod computet : which depends on a different reaſon, 
Therefore I never was clearer in opinion that upon this 
Part of the caſe as to the general right. If the plaintiff 
can diſtinguiſh this from the caſes, that might be a dif- 
ferent conſideration; and that will depend on his manner 
of charging it ; but this is my opinion upon the general 
right, 


But admitting the plaintiff may have this, or admitting 
it doubiful, and not proper to cloſe on a demuwrrer, the 
queſtion is, whether he has purſued a proper method tc 
obtain that? I am of opinior, he has not. Firſt, raking 
this as a general queſtion, it is a point, the plaintiff might 
have come at under the former decree; becauſe there is 4 


direction to take an account of what was due for principal 


and intereſt upon all the incumbrances, and to inquire into 
the priorities of them; therefore taking it upon the gene- 
ral ſtate, he ſhould have come in before the Maſter, and 
ſaid, that, though ſubſequent to the decree, he had taken 
an aſſignment of this judgment, which ſhould be tacked to 
his mortgage, and therefore he had the priority. This 
queſtion of priority he might have brought before the 
Maſter, and that without any new bill, and then it might 
have come properly before the court upon exceptions * 
but the Maſter's opinion will not be a ground to bring? 


new bill. The utmoſt, that could be wanting as to mo 
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ing a bill, would be this; * if the judgment - creditor muſt nj1 of re- 
have brought a bill for ſatisfaction, then perhaps the plaintiff view muſt 


ſtanding in his place might ; but I do not ſee, why the 
judgment-creditor could not, for it was an incumbrance 
hovering over the eſtate, But I think it would be a bill 
in nature of a bill of review with ſupplemental matter; and 
indeed on looking over this it looks like a bill of that kind, 
(but there has not been the leave of the court for it,) for 
it ſaid in the bill, there is a new matter diſcovered. What 
has he diſcovered? Not a right in himſelf, but in another 
perſon : but that would not be a foundation for fuch a bill 
of review ; for the new matter muſt be new to ſhew that 
the right of the party, who brings the bill of review, ex- 
iſted at the time of making the decree, but was not known 
to him at that time.+ But this is a right in another perſon, 
who was not hurt by that decree : but has ſince taken an 
aſſignment of this judgment and prior mortgage, and that 
is new matter, but not exiſting at time of the former de- 
cree: and therefore I doubt, that will not bring it within 
the rule, The only thing which can bring it within the 
rule, is, that in the former cauſe this mortgage in 1724, 
was ſo charged, that the preſent plaintiff could not know 
how far he was affected by it; for that they ſtated it only 
by way of recital ; and that it did not appear, whether 
that affected the ſame lands; and therefore the preſent 
plaintiff might be miſled thereby, and prevented from 
helping himſelf and getting this tabula in naufragio, which 
otherwiſe he might have done. If there is any ground 
for that, it may create another conſideration : but not on 
this bill in this manner : it might be by bill of review for 
new matter. The court has ſo far taken notice of that 
ceed in 1724, as to direct an inquiry as to all the incum- 
brances, and particularly whether any mortgage was made 
in 1924, preceding that in 1726. That inquiry was di- 
refted, becauſe that did not then appear: but when that 
Inquiry is made, if the Maſter finds, there was ſuch a 
mortgage, that mortgage falls under the direQion in the 
decree to take an account of the ſeveral incumbrances : 


and therefore it is particularly taken notice of in this de- 
cree, 


* 3 Wms. 351. 2 Atk. 178, 534. 3 Atk. 26. 1 Vol. 430. 
Or ſiuce ſuch time as he could have uſed it for his ad vantage in 
Ge former cauſe, 1 Vol, 434. 
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I am of opinion therefore, that in the point of equity 


inſiſted upon it would be attended with miſchievous conſe- 
quences ; but if there is any thing in that, they muſt come 
at it in another method, and cannot by this bill, Theres 
fore let the demurrer be allowed. * 


Kinſey verſus Kinſey, Auguft 3, 1754. 


LEA of a decree + in a former ſuit as having de, 

termined the matter, wherein the preſent defendant 
was plaintiff, and the preſent plaintiff in his anſwer thereto 
inſiſted on the ſame matter, he had charged by this bill; 
that there was a decree niſi by default, which was made 
abſolute vpon no cauſe ſhewn, 


It was ſaid, this bill was filed before that decree and to 
have a diſcovery ; that the decree cannot be pleaded, be- 
cauſe it was not ſigned and inrolled; and the caveat was 
entered to prevent inrolment, that the cauſe may be te- 
heard, and both come on together. 


Lord CHANCELLOR, 


The great objection to the defendant is, that the decree 
is not ſigned and inrolled. It is a matter of great conſe - 
quence to the proceedings in this court ; for it often hap- 
pens, that the court will not delay the original cauſe by 
reaſon of the depending of a croſs bill. Indeed in general 
the court cannot do it, unleſs ſomething appears to war- 
rant it, So that the plaintiff in the original often happens 
to get a decree; but the plaintiff in the croſs bill may 
by caveat ſtop the inrolment for forty days, petition to re- 
hear, and bring on both together. Then the queſtion 15, 
whether by the ſtrict rules you can plead that decree, that 
is not ſigned and inrolled? You may inſiſt on it by anſwer; 
but that is another thing; Þ this cannot be inſiſted on by 
way of plea. Let it ſtand for an anſwer with liberty to 
except, and ſave the benefit to the hearing. 


7 I — 2p A 

2 Atk. 603, Ante, 450, : 
T 3 Atk. ws Though ſuch decree cannot be pleaded aueh 
bar, it might be, to ſhew that the bill was exhibited contrary to 
uſual courle of the court, Chan, Pleas, 8g, * © 
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Anonymous, Auguſt 6, 1754. 


O TION for liberty to examine the books of the 
manor of Netherbury near Sarum, to prove the ad- 
miſhun of the plaintiff's anceſtor to a copyhold eſtate, 
which was ſaid to be purchaſed with notice of plaintiff's 
tile, and this admiſſion being neceſſary tor the plaintiff's 
title, + 


Lord CHANCELLOR, 


have no authority to make an order to take copies of 
books of this kind except public books, as court-rolls, &c. 
If it is a queſtion between perſons, who are tenants of the 
manor, the court will make an order on the Lord or Stew- 
ard to produce the court-books. Nay fo far I will go, that 
it a book was aſcertained or ſhewn tu me to be a court- 
book or of the court-roll of the manor, and it got into 
the hands of another perſon, I ſhould take that perſon to 
ſtand in the place of the Lord of the Manor or his ſtew- 
ard, and make an order on him to produce it; but that 
muſt be firſt ſhewn to be a court-book : whereas here is a 
book in the hands of a private perſon, proved to be the 
contrary to a public book. It would break throvgh all 
ſorts of rules to grant it as to that. The plaintiff may file 
a ſupplemental bill, and make the perſon a party, and ſo 
get at it; but not in this ſummary way. 


King verſus King, Auguſt 6, 1554. 


OTION to the part of the huſband to diſcharge 
an order for a ſupplicavit on the part of the wife. 1 


It was made on affidavits; and ſaid to be more proper 
for friends to interpoſe than a court of juſtice. 


7 * 621, | 
cuſtomary of a manor, appearing to be of great antiquity, 
and delivered down with the Ae ago > from ſteward to ſteward, 
though not figned by any one, is good evidence to prove the courſe 
of deſcent within the manor. Durnf. aud Eaſt, 456. 
2 Wme. 202, 2 Eq. Ab. 726. | 
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Lord CHANCELLOR. 


I think ſo too: but when it does come before a court 
of juſtice, the court muſt go according to its rules, I never 
knew a writ of ſupplicavit or rules for ſurety of the peace 
in E. R. diſcharged unleſs it has appeared to be à mere 
contrivance and falſity; and then in a particular inſtance 
(or two, I believe) I have known them diſcharged, The 
reaſon is, that they are for prevention; if therefore the 
parties conclude, they believe their life to be in danger, 
the court will not try theſe facts on affidavits on both ſides 
in ſuch a caſe, It muſt therefore be ſome ſtrong caſe to 
ſhew, that it was a mere contrivance or falſity that will be 
a ground to diſcharge a writ of ſupplicavit or rule of ſurety 
of the peace: but here the facts are not at all denied, and 
Jam to take care of the perſon who ſwears her life is in 


danger. 1 cannot diſcharge this order, 


Lubiere verſus Genou, Aug. 6, 1754- 
O TION that depoſitions in the croſs cauſe might 


be read on the account directed on the original 
cauſe; for though the croſs bill was diſmiſſed, that does 


not vary the truth of the depoſitions, 


Maſter of the Rolls granted it, ſaving juſt exceptions, 


Ex parte Higham, Aug. 8, 1754- 


| USBAND petitions, that his wife's fortune, near 
1000/7, ſhould be paid out of the bank to him.“ 


They had been married about half a year; the wite was 
lately come of age; and being preſent in court, was very 
defirous it ſhould be ſo; and the huſband ſaid, he could 
make much more of it in the way of trade of a trunk- 
maker than to make any ſetilement of it upon his family. 


* 2 Wms. 641. 3Wms. 12. In 2 Atk. 67, on wife's defire, her 


whole fortune was paid to her huſband, though inſolvent, * og 


\ proviſion ſor her; Maſter of the Rolls ſaid he never refer 
N fe might 


aſter unleſs ſraud or compulſion appeared, and that a vi 
diſpoſe of her perſonal — to her huſband, over which ſhe had 33 
much controul, as well as his real by joining in a fine W 


band. 


1. 


r . 
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Lard Chancellor ſaid, though he might do ſo, he might 
alſo ſpend it; and would not ſuffer the whole to be paid to 
him; but let him have the greater part, the remaining 
400/. to be ſettled on his wife and family. | 


Kemp ver/us Mackrell, Aug. 8, 1744. 


N exceptions to the Maſter's report for allowing ſe- 

veral notes to be brought into the account by the 
plarnriffs, afſignees of Cordwe!l a bankrupt, ſeveral iſſues 
were directed to try the validity of thoſe notes. They 
were all found forged alter a trial of four days in B. R. 


It was now ſaid for the plaintiffs, that whether thoſe ex- 
hibits were true or falſe, there was other evidence, which 
made them immaterial, 


Lord CHANCELLOR. 


Whether this is the caſe of aſſignees under a commiſſion, 
or of a perſon ſuing in his own right, I muſt go by the 
ſame rule, When iſſues are directed either on hearing of 
the cauſe or on exceptions upon facts of this kind, it is 
atterward taken to be deciſive as to the fact directed to be 
tried, and as to the conſequence of that fact, unleſs it is a 
diſtint conſideration; as where there was a double conſi - 
deration, whether the deed was forged or not and the con- 
ſideration of equitable circumſtances, It is now ſaid, that 
whether theſe exhibits are true or falſe, there is other evi- 
dence which make them immaterial, If the court ſhould 
now go into that other evidence, there would never be an 
end of things; therefore for the ſake of precedent I will 
not do what is now deſired by the plaintiffs, The parties 
muſt abide by the defence they ſet up; and if they ſet up 
a forged defence, they muſt reſt upon it, and cannot aſter- 
ward ſay, that piece of evidence is nothing to the purpoſe, 
Therefore I ſhall take this verdict, found after ſo long a 
rial, to be concluſive upon all theſe exceptions : which 
mult be all allowed in canſequence of the verdi&; and [ 
vill direct all theſe notes to be cancelled by a line drawn 
tough them, and to remain in the hands of the Maſter 
ſubject to further order. 


On the original bill againſt the preſent defendant's father 
an account was directed, and coſts to the hearing given to 


Caſe 204. 


Exhibits 

ound 
forged 
cannot af- 
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ſaid to be 
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him as well as the plaintiffs ; but his croſs bill was diſmiſſed 
with coſts. He died; and an exception was now taken by 
the plaintiffs, becauſe the Maſter had not allowed them the 
coſts of that diſmiſſion. 


For plaintiffs, The general rule was admitted, that coſt:, 
being a perſonal injury, follow the rule of law, and die 
with the perſon, and there canndt be a reviver for coſts 
alone : but though a court of equity follows that rule, it is 
allowed to be a very hard caſe, and there are ſeveral excep- 
tions thereto; as where coſts are connected with the duty, 
or if there is any fund out of which they are to be paid, tho? 
the party dies, ſtill coſts ſhall be paid out of the fund. The 
reaſon of the rule is, that the decree is at an end; but here 
the decree ſubſiſts, and muſt be performed throughout, and 
the two cauſes ate connected. 


For defendant. The croſs bill being diſmiſſed with coſts 
is at an end; is connected with nothing elſe, and out of 
court as much as if it had been a ſingle bill only; and the 
whole decree is pronounced in the original cauſe. The 
plaintiffs might have gone before the Maſter for thoſe coſts. 
The general rule is admitted, and this caſe is not within 
any of the exceptions; and there cannot be a revivor or 
proceeding tor thoſe coſts not made a duty before death of 
the party, 


LckRd CHANCELLOR. 


To be ſure the general rule is ſo; that where a bill is 
diſmiſſed with coſts, and nothing is done by the decree but, 
giving the coſts, and nothing remaining to be done; by 


© death of the party before the coſts are taxed they are loſt: 


if taxed, there may notwithſtanding the death be a pro- 
ceeding for them againſt the repreſentative of that party. 
That is the rule of the court, and the diſtinction upon 
which it is founded: yet it has been always ſaid to be a 
hard rule, and to turn on a very nice diſtinction, vis. whe- 
ther there has been a taxation or not. The right is as cer- 
tain before taxation as afterward, Wherever the court 
ſees a reaſonable foundation out of that rule, the court 
always allows itz and I am of opinion this is one of thoſe 


caſes; for wherever any thing of a duty has been wy" 
ere 


in the Time of Lord Chancellor HarDwicke. 


here undonbtedly it is out of the rule: * or wherever cofts Ante 461. 
are given out of a particular fund, though nothing more is White v. 
to be done, the court has taken it to be out of the rule. 1 N 
determined it ſo in one or two caſes of late; and it is right 17, and 
ſo to determine to anſwer the juſtice of the caſe. Here is 0” v. 
a caſe heard on bill and croſs bill at the ſame time; the Ane 466. 
court makes an entire decree; diſmiſſes the croſs bill with 3 Atk. 772, 
colts, and then goes on to give the defendant coſts to the 813. 

time of the hearing, and that if any ſurplus remains, that 

ſhould be paid to the plaintiff in the original cauſe; ſo that 

thoſe coſts given at the hearing were to come out of that 

fund, The croſs bill is conſidered as one part of the de- 

fence: The court has ordered the defendant to pay coſts 

on one part of his defence, and that he ſhould have coſts 

on the other; then ſhould not thoſe coſts given againſt him 

be deducted out of thoſe to be given to him on the other 

part of his defence to the original bill? I am not clear, that 

the plaintiffs could have gone betore the Maſter to tax the 

coſts given againſt the defendant's father ; for he might 

have (aid, that there was a long account, and that coſts on 

the original bill were given to him, that therefore one 

ſhould be deducted out of the other, and that the plaintiffs 

in the original ſhould not proceed to recover thoſe coſts 

given againſt him, and leave him to take his chance to re- 

cover thoſe given for him ont of the eſtate, until the event 

of the whole is ſeen. They are therefore connected toge- 

ther, Here is a long account, and the croſs bill is part of 

the defence to the original. This brings it within thoſe 

cute, where there is a fund out of which it is to come, I 

am of opinion therefore, the M.ſter ought to allow theſe 


ts. © 
Colts (582) 
Tudor verſus Anſon, Aug. 9, 1764. Caſe 205. 


T the hearing 22 Fuly laſt, the defect of ſurrender of NefeR of 

the copyhold to the uſes of the will was direRed to 1 
| 2 : copy- 
bu tuppled in tavour of the widow and children; the court hold. ſup- 
declaring it need not be ſaid they were unprovided, for pti-4 for 


the tather was a judge of that: + but that a grandſon er — 
but — for 
* So decreed in 1 Brown 438, the coſts being ordered to be paid 4 
into the bank. 2 a n g or Paid child, or 


| Natural 
. Prec. Ch. 478. 1 * Ab. 123. S. C. Gilb. Eq. Pep. 139. S. C. child. 
2 Wms. 46s, 499. 3 Atk. 508. Ante 164. 1 Vol. 228, Poſt 33m. 


natural 
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natural child has been held not within the rule, and a fartiuri © 
a couſin of the teſtator is not. 


15 15 * Apctition was preſented by the creditors to reAify the 
creditors, minutes by extending the direction to them; the will bein 

where — introduced with thefe general words, / will, that al my juſt 

or 4 © debts and funeral expences be paid and ſatisfied.” The ieſ- 

a general tator left no other real eſtate; and theretore the general 
——_— deviſe will carry the copyhold; and be a charge for pay- 

after a di- ment of debts in aid of the perſonal eſtate; 1 Per. 411. 
— — 2 - 22 ny = 3 Warrington's caſe; and Colley 

Y * ,V. Mickleſion 20 May laſt, where the words were, “ 1 will 
.. 5 y that my debts and funeral expences be firſt paid and dif. 


Vet: LH. hi —_— and then followed particular diſtin& deviſes of 
2 his real eſtate. 


LEE 4 
| Are Ge fe This was not oppoſed, it being the intention of the court 


ers. | Felon 


| 
{ 
Z L221 Sat the hearing; and Lord Chancellor ordered the defect of | 
. 2 2 — 3 3 8 for benefit of creditors, if the per- 
<4 2 100al proved not iumctient, I 
Se r, >» W Pr ay” . 
Caſe As EAR A TLC AS CG, n 2 | 
3 Ex porle Dumas. Aug. 9, 1754. , 
Merchants ( 
abroad W O houſes of merchants were correſpondents, Du- a 
_ m— mas and Co. at Paris, Julian and Co. at London, and 4 
pondent they had in general a dealing between themſelves. 4 Dur- b 
tor a parti- ing the courſe of that, and not long before the bankruptcy N 
— of Julian, the former drew bills of exchange to the amount . 
, e N * . * th 
and remit Of 111 5. upon the Juliant, with an order to place thoſe 6 
pe” — to a particular account marked letter G. The Julians, a 
> hag the Partners here, accept thoſe bills, and in their anſwer ex- » 
correſpon- preſsly declare, they will place them to that particular of 
—- vlog account, 'The partners at Paris ſoon after draw other _ 
bankrupt: bills of exchange on other perſons here for the ſum of I 
thoſe bills 1146/; 11s. 11d theſe they ſend to their correſpondents the m 
— Julians with a direction to place them to the account letter th 
ated en G; and it was ſworn that this was done in order to anſwer th 
— — and reimburſe the Julianc for what they ſhould pay upon m. 
97 the bills ſo drawn before upon them. The former bill 10 
or the me- not being paid when due, are ſent back proteſted; and the * 
Ney re- N 
— of * A mar, hed debts on land, eoprholds are liable as well as free- * 
thereon, holds, one being as unnatural a fund as the other. 1 Brown 473. | 
A Pon + t Atk. 232. S. C. de 
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Julians become bankrupt. Part of the latter bills of ex- 
change remaining unnegociated at the time of the bank- 
ruptcy, to the amount of 580/. the petition prayed, that 
the aſſignees under the oommiſſion ſhould return thoſe bills, 
or that, if they had converted them into money, they 
ſhould account for the money received on them. 


The aſſigrees objecting that perhaps the petitioners at 
Paris had not paid thoſe bills, it was ordered to ſtand over 
to have that fact cleared. Affidavits to that purpoſe were 
now read. 


Fir the petitioners it was now inſiſted, that thoſe bills, 
which remained in ſpecie at the time of the bankruptcy, 
and were ſent over to be appropriated to a particular pur- 
poſe, which could not now be anſwered, ſhould be conſi- 
cered as the property of the drawers, who had paid them 
on their coming back, and not as caſh in the ſhop or as 
blended with the bankrupt's eſtate and hecome part of their 
property, ſo as that the petitioners ſhould he only as com- 
mon creditors. Julian and Co. being all along indebted to 
Dumas and Co. theſe bills remitted to them are only autho- 
rities to them to receive ſo much money on account of Du- 
mas and Co. which they may negociate for valuable con- 
lideration : but receiving them only for a particular uſe as 
agents truſtees, that uſe being abſolutely at an end, the 
authority is revoked thereby ; ſo that if upon theſe bills 
becoming due Julians had received the money on them, it 
would not be on their own account, but money had and 
received to uſe of the drawer ; and then the aſſignees, if 
they have converted them, can only ſtand in place of the 
bankrupt. This court, and courts of law go as far as they, 
can in caſes of bankruptcy to follow the property. If 
goods can be traced, before the property is converted, the 
original owner ſhall have them, notwithſtanding they 
were conſigned to a factor, who might have ſold them. 
do in other things liens are allowed in that caſe. T rover 
might have been maintained for theſe bills upon ſhewing 
the particular circumſtances, and that the property was 
then remaining in Dumas and Co. Theſe bills therefore 
muſt be conſidered diſtin& and ſeparate from thoſe which 
had been negociated by the bankrupt in his time; the mo- 
ne received upon which cannot be purchaſed, as being 
danged into the property of the bankrupt, and veſted in 


bis algnees. 


In order to narrow this, Lord Chancellor ſaid, it muſt 


very extenſive queſtion, whether the property of _— 


(583) 
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bills in point of law remained in the petitioners, ſo that 
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they might maintain Trover at law. They were all made 
payable to Julian or order; and then he doubted no action 
of Jrover could be maintained; for the property of the paper 
will follow the choſe in action? but it would be ſufficient, if 
they could be made truſtees for the petitioners z and ſup- 
pole they had remitted over goods, would it not come to the 
fame cate? | 


For the aſſignees. There is no ſpecific lien upon theſe 
bills: they were part of the general eſtate of the bankrupt ; 
who cannot be conſidered as a truſtee, but as acting in ge- 
neral as a merchant, and theſe are general remittances, 
and not appropriated to a ſpecial purpoſe z for though to 
be placed to the account of G, meaning (as it is infiſted) 
the houſe at Cadiz, that is in fact to the uſe of their houſe 
at Paris : for the houſe at Cadiz was their own, and be- 
longing to the ſame partnerſhip ; ſo that it cannot be ſaid to 
be on account of another houſe, but accepted to the uſe 
of the partnerſhip in the general account between them. 
Then the ſpecial circumſtances of the caſe not ſhewing 
any truſt, it is within the ordinary courſe of negociating 
hills of exchange, and comes to the general queſtion, whe- 
ther ſuch bills, remitted and indorſed to Julian or order, 
(by which the property is veſted) and remaining unnego- 
tiated, are to be conſidered on the fame foot as goods un- 
diſpoſed of in the hands of a factor 1 are held to be 
the property of the merchant who ſent them over) or as 
calh ? This is a queſtion of great conſequence to trade in 
general. No authority is produced, where they have been 
conſidered otherwiſe than as caſh in the hands of thoſe to 
whom they come; as from their nature and the conſe- 
quences they ſeem to he. In general they are of the- nature 
of caſh ; are diſcounted with bankers ſoon after their com- 
ing to hand, and are conſidered as part of their ſubſtance 
or ſtock ; as they have credit in proportion. Theſe bills 
might have been negociated immediately before or after 
the day of payment at diſcretion. The remitters them- 
ſelves muſt have conſidered them ſo ; as otherwiſe they 
could not anſwer the purpoſes for which they were remit- 
ted; which was to enable the Fulians to pay other bills 
which would become due ſooner. Beſide, there was an 


- atual treaty not long before the bankruptcy was entered 


into for the aſſignment of theſe bills in truſt to pay the 
bankrupt's creditors 3 which aſſignment is an appropriation 
of them, independent of the firſt queſtion whether they 
were caſh or no. But it will depend on the taking the ge 
ne 


— 0 - 


7 — 


> 
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neral account, in which the amount of theſe bills muſt as 
raſh he conſide ed as an item, and applied as the balance 
ſhall appear; which, there is reafon to think, will turn out 
in fxvour of the hankrupt againft the petitioners on the ge- 
n:ral account; and which ought to be ſet againſt the ba- 
lance on the particular account: | 


* 


Lord CHANCELLOR. | 
> 585) 


This appears a very plain caſe to entitle the petitioners | 
to theſe bills remained unnegotiated, amounting to 580“. — 
|: is true it is a queſtion (if a queſtion at all) of great ius * þ 
conſequence ; and that may be ſaid either way: but I vel all 
think, it is of the greater conſequence the other way : and 8 ; 
turns againſt thole; who urge that: that is, that one 1 
man's property, whether a chattel in poſſeſſion or choſe in rupt'=ſtate 
eftion, may not be diſſipated to pay another's debts. * Jt ov: for 
is true, the general end, intent and view of the laws of aſtguyes 
bankruptcy is to level all creditors, and that all, which f:bj-& to 
belongs to the bankrupt, may be equally divided among all equi- 
all without regard to ſuperiority in point of law: bat that 3 
is the bankrupt's eſtate, and therefore whatever is both in banktugt- 
law and equity his, is ſo liable in an equitable propottion; cy. 
but if the ſubje& matter of the queſtion is not the hank- 
rupt's eſtate in point of law and equity, eſpecially if not in 
equity, the conſequence is, that it is not conſidered in the 
didribution as his eſtate, hut that the perſon intitled either 
tothe legal intereſt for his own benefit or to the equitable is 
intitled to have that to himſelf in ſpecie > + for the aſſig- 
nees under the commiſſion take the eſtate of the hankrupt 
and any legal intereſt in the bankrupt ſubject to all the 
lame equities, as it ſtood in the bankrupt at the time of the 
bankruptcy : otherwiſe the admiſſion of commiſſions of . 
v1nkruptcy would be intolerable, for it would ſo change of 24-6, oy 
the property as not to be endured. Conſider how far courts goods are 
of law and equity have gone. All thall be equally divided c figned, 
among the creditors: but if that bankrupt was a factor, 3 lega 
and his principal abroad had ſent over to him a parcel of * — 
goods by conſignment to him or his order (as theſe hills of n may 
exchange are made payable) which came to his poſſeſſion, ſell, a — 
and he might (if he pleaſed; or if he had an opportunity) Gaby © and 
laye ſold them the next. day, and taken the money, in a ral 2 

a TW bd. 7 , / tor: bu 

* P:rtnerſhi a f. f iſdon, if un- 
there — 77-09-11 1 n changed, 
dacht to be paid out of the bankrup!'s eſtar, which is compoſed of has a lien 
iis ſeparate eſtate, and if a p2riner, of his ſhare of the joint eſtates. 2" them; 
ter Lord Thurlow. 2 Brown 5. Or Upon 


+ 1 Brown, 398, Poſt, 633. 2 


Vor. II. X * „ ieh 


Ante, 
27 Jannary 
177950. 


(586) 


CASES Argued and Determined 


which cafe the party could only come as a general creditor 
upon his eſtate and taken his dividend, yet notwithſtand- 
ing that legal property the factor had in and power over 
them, if they remained in pee e in his hands, it has been 
determined over and over, that thoſe goods being in the 
hands of the factor unchanged ſhall be delivered to the 
principal, who has a lien upon them as his own property, 
and the bankrupt only as truſtee “ and agent for him. 
And this has been determined contrary to the words of the 
Stat. 21 J. 1. which took up ſo much debate in Ryal v. 
Rorules, which ſtatute ſays, that all effects in the hands of 
the bankrupt, or in his controul, + power, Lc. ſhall be 
divided among the creditors : yet as the bufineſs of a factor 
is a diſtinct thing, and they were not put into the hands of 
the factor for a fraudulent purpoſe, that has been conſidered 
as a caſe out of that act of parliament in order to ſupport 
the right of the parties, and not to interrupt the courſe of 
commerce. Even courts of common law have gone fur- 
ther: there was a caſe not long ago in the Common Plens, 
in which the factor had ſold the s, and taken notes for 
them; it. was determined (I believe) that the original 
owner had a ſpecific lien upon, and was intitled to thoſe 
notes: though they held, that it the money, which has 
no car-mark, had been received, it would be different; ſo 
far it has been carried in the caſe of a factor. Then con- 
fider the preſent caſe, and the ſtate of the evidence : this 
is endeavoured to be compared to the caſe of a general 


tranſaction; but I do not take it ſo, but that theſe bills 


were drawn to be appropriated to particular purpoſes, not 
only for that account /ctter &. but to anſwer and reimburſe 
the Julians thoſe bills which they accepted. The account 
G. meant the account of the houſe at Cadiz; it is faid to 
be the ſame perſon's with the houſe at Paris but I take 
it not ſo, and there is a diftin& perſon. The Fulians never 
paid thoſe bills they accepted; conſequently were intitled 
to no indemnity or reimburſement for them. When thoſe 
bills drawn on other perſons came into the hands of the 
Julians indorſed, they might have negociated and diſcount- 
ed them, and received the money, which I could not have 
followed, and would have a right to retain certainly, 

did ſo as to part: but as to that part they did not, the * 
tion is, what muſt become of them? Now it woul be 
very hard to ſay that theſe bills ſhould go to be diſtributed 


among all the creditors under theſe-circumſtances. The 


* Ums. 186, Cow p. 233. 


FI Vol. 348. | 
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ground upon which that is contended for, is, becauſe they 

are ch>ſes in adlion, and the bankrupt might have diſpoſed _ 

of them; and ſo he might. Guppele, lnvepd of drawing 

hills on orhers to reimburſe them, they had remitted a cargo 

of goods to anſwer that, and they had come to the hands 

of the Fulians, and remained undiſpoſed of, the court 

would conſider the Fulians barely as truſtees as to thoſe 

goods, and would have ordered them to be returned, be- 

cle not ſent to anſwer the general account, but for a 
particular purpoſe which the Sulzans had not anſwered, 

and were not damnified; and conſequently they remained 

in theit hands as truſtees for thoſe at Paris: ; and this 

court is to conſider, as if the legal property was ſtill in the 

original owner. It is attempted to make a kind of affign- 

ment of theſe bills ſo as to affect them before the bankruptcy, 

33 diſpoſed of before the bankruptcy : but that muſt be laid 

out of the caſe, for nothing was done upon it, and there 

ore no alteration of theſe property of theſe bills: after the 
bnkruptcy the bills remain in the hands of the aſſignees 

and in the ſame eaſe : the acts of the aſſignees will not al- 

ter the rights. It is ſaid, there is reaſon to think, Dumas 

ind Co, will on the balance of a general account be debtors 

o the bankrupt 3 and then that notwithſtanding theſe bills, 

re remitted over to be placed to a particular account, they 

wil conſider that as their account j and therefore if they 

ue creditors on the balance of a general account, the mo- | 
ney on theſe bills may be applied to anſwer that, though 
remitted to a particular purpoſe { but it clearly appearsy * ( 8 ) 
hat Dumas and Co. are not debtors on the general account, 5 7 
dat that the Julians are. However, ſuppoſing the con- 

tary, the conſequence would not have been that, which is 

aierred, that the whole of theſe bills ſhould be conſidered 

ic part of the bankrupt's eſtate ; but it ſhould be taken up- 

on the foot of mutual demands upon the act of parliament, 

nd that whatever was ſuch balance, ſhould be deduQted, «8 
le ud not deduct the whole. It appearing therefore that 

he Dunes and Co. have paid and taken up all the bills amount- 

N- to 1115. dtawn on the Julians, and their acceptance, 

ve Ling ſtruck out and diſcharged, and allo that the aflignees 

nd ne fince the iſſuing the commiſſion of bankruptcy re- 
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e- ird the money on the remaining bills amounting to 

be al let the aſſignees pay that ſum to the petitioners or to 

* <1 perſon as they ſhall appoint. | | 
0 * 
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 Caſe207. Earl of Bath verſus Earl of Bradford, OGH. 26, 1754. 
ORD BRADFORD makes ſeveral leaſes with 


Intereſt. covenants tor quiet enjoyment during the term. By 
his will he creates a truſt for payment of his debts, viz. 
that the truſte es ſhould by mortgage or ſale of a compe- 
tent part of the eſtate raiſe ſo much money to pay debts 
and legacies, as the perſonal eſtate was not ſufficient to 
ſatisfy. | 


The tenants under thoſe leaſes are after his death evicted 
by the remainder-man, and bring actions at law again(t 
the executors, and recover. f 


The perſon to whom a real eſtate was deviſed by the 
will until the defendant Mr. Newport came of age, joins 
with the truſtees in paying off thoſe debts and taking affign- 
ments thereof. | | 


The Maſter being directed to compute the dehts of the 
teſtator computes intereſt upon theſe debts : the 'report 
is made in 1753, and abſolutely confirmed without ex- 
ception. | $336 4 


The queſtion now upon petition and exceptions was, 
whether the defendant Mr. Neupert, who was a lunatic, 
and committees appointed, ſhould be let into the exceptions 

ta the report? tt 


That intereſt ſhould be allowed on theſe demands were 
cited Carr v. Lady Burlington, 1 Will. 229, and Maxwell v. 
Mettenball, 2 Will. 26. TE {han 


(588) ; Lonp CHANCELLOR. 


The firſt queſtion in the natural order of things is, 
— whether there 1s ſufficient ground for, the court to let the 
uiet en- defendant to take exceptions to the report; and this from 
222 devifes the circumſtances of his perſon, being a lunatic, and the 
zn truſt to cuſtody committed under the ſeal of this court; and allo 
ay debts ; (for both ingredients muſt concur) by reaſon of injuſtice 
thee having been done for want of proper care taken of that per- 
er a fon? All theſe reaſons muſt concur to induce the court to 
gainſt ex- take fuch a ſtep ; for that muſt be determined before the 
ecutors, entering into the merits. This brings it tothe queſtion 
2 ariſing upon the petition; which queſtion muſt be deter- 
ju — . . . . 
ment: it mined upon the ground of thoſe ingredients, that is, the 
is a debt diſability 
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diſability of Mr. Newport to take care of himſelf, and there by ſpecial- 
having been injuſtice by negle& of his intereſt. But ty, and aſ- 
though that is ſo in the order of things, it is proper for lignee inti- 


} ö N tled to in- 
the court to take into conſideration for the ſaving time, tereſt. 
whether or no, if I ſaw ſufficient ground upon the firſt point 
8 togive him relief, there would be ſo on the latter point ; | 
3 for if ſubſtantial injuſtice is nat done, the court would not 
2 give that circuity: and I think, upon conſidering the latter 
| that will prevent entering into the other. 
d will not enter into the queſtion, whether there is a Lunatics. 
i difference as to a lunatic's or an intant's being concerned. 
| azree, in conſideration of law and the ſtrict rules of the 
court, there is a diffcrence : but as to the diſcretionary pow- 
he er of the court to give a liberty of this kind, I know no 
ns difference, 
* As to the two caſes cited at the bar, I doubt, if one of Ante 365 
them is conſidered, it is contradictory to the ſtanding pro- Barwoll v. 
he ceedings in this court; that is, that where a man creates a Parker, 22 
ort general charge by will for payment of all his debts, that yay Py 
R ſhall make ſimple contract debts carry intereſt as well as Williams, 
others. I do not ſay, I give an abſolute opinion upon it: 1740. 
but I take it, that ſuch fimple contract debts ſhall not carry * Alk. 110. 
as, intereſt, unleſs there is a particular ground for the court to 
tic, ay ſo. I think, it would be very miſchievous to lay down 


Ons ſuch a rule: it would frighten people from doing that 
juſtice to creditors, by creating that kind of truſt, which 
an honeſt man ought to do, where he has reaſon to think 
his perſonal eſtate not ſufficient. I will make ſome obſer- 
{'v. vations upon thoſe caſes. As to the firſt of them I do not __ 
2 tice the opinion of Lord Harcourt there to be founded * 2 
on the generg] courſe of the court. It is faid there by his by will to 
teu term; and no doubt but a truſt term may bedrawn ſo pay debts, 


25 to induce the court to do it; and I believe, it was ſo *ple con- 


the there. What words mighthe in the clanſe there to induce — 
= he court to think it was intended, there ſhould be a com- intereſt. 


penſation for delay of payment to the fimple contract cre- ; 
_ deors as well as the others, I cannot tell: but there is a (589) 
tice prticular clauſe, giving ground to think there was ſuch. ; 
per- Next as to *® Maxwell v. Wettenball, it is fo laid down in | 
irt to general in that book : but there arc two obſervations to be 
ethe bade. Firſt no ſtate of a caſe is there; and it is always 


"ry difficult to apply the reſolutions of a court laid down 
u taat general manner, eſpecially in à court of equity  », 


# 2 Wms. 26. * 
where 
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v here caſes depend on circumſtances : it may be otherxiſe 
of a court of law. Another obſervation ariſing upon it is 
this; Iam inclined to think, that aroſe on the Maſter's 
report ; and then the queſtion might be only of giving in- 
tereſt from the particular time. a | 


But laying theſe two caſes out of the way, ] will deter- 
mine it on the particular circumſtances of the caſe ; and 
upon that I am of opinion, that theſe creditors, that is, thy 
perſons ſtanding in the place of the creditors by paying off 

the debts, are intitled to have intereſt. 2} 


As to that T will conſider it in two lights. Firſt, ſup- 
poſing Lord Bradford had not created any truſt by will for 
yment of debts, but let his eſtate deſcend to the heir, or 
made a plain deviſe to a deviſee, which would be void as 
to creditors by the ſtatute of fraudulent deviſes; and in the 
next place upon the foot of the truſt. 1124) "lt 


Ass to the firſt conſideration, what v ould have been then 
the caſe ? This is not a ſimple contract demand, but a debt, 
a demand ariſing by ſpecialty, a covenant under hand and 
| ſeal. Taking it againſt the executors, it is a demand by 
ſpecialty, by covenant. A circumſtance occurs to me, 
which thews how far the court go to do this. Suppoſing 
Intereſt a writ of error had been brought in the Exchequer Chan- 
— % ber by the executors upon theſe judgments ; I am of opini- 
on 9 in on, Intereſt would have been taxed in damages; for it 1s 
Exchequer the courſe of that court, where the rule is to tax intereſt in 
Chamber. coſts for delay of execution; and I have done it frequently. 
That ſhews it is in the power of courts not only of equity, 
The judg- but of law, to do it. But to put another caſe, (I am nov 
ment a- on a ſuppoſition that there was no deviſe to break the de- 
. ſcent, or ſuch a deviſe as before mentioned) ſuppoſe they 
devifee had brought an action againſt the heir at law, or againſt the 
jointly on heir at law and deviſee jointly: if the heir in caſe of a de- 
eviſe void ſcent, or heir and deviſee jointly in caſe of a deviſe, had 
% 1. ca, come in and confeſſed real aſſets (which in juſtice they 
14. accord. ought to have donc) in that caſe there would have been 
ing to ex- judgment againſt them for the debt to he levied out ofthe 
— _—_ eſtate : but becauſe it could not be known how much the 
Linds deli- value of the land deſcended is per annum, there would be 2 
vered by writ of inquiry to the ſheriff, and then the judgment would 
_ & have gone on, that the ſheriff ſhould deliver the lands to the 
otice plaintiff, donec debitum frediflum levaverit + that would 
In this Ce been the judgment. Upon that the ſheriff makes an 
court ac- inquiry in nature of an extent; fixcs the extended value, 
cording to | 8 3 whici 
real value, © | 
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which is always much below the real value of the land, and 
delivers, them to the plaintiff according to that. What re- 
medy would the heir, or the heir or deviſee have? By 


ire facias to have an account and lands delivered back: a 


court of law would have done that only according to the 
extended value by the ſheriff. All, that could have been 
done, would be to come here to have it extended accord- 
ing to the real value, and to have it back after ward. But 
upon what terms? Upon paying intereſt ; for otherwiſe 
this court would not have extended their equitable arm to 
aſſiſt the heir at law or deviſee, but acco:ding to equity, by 
making him anſwer ſatisfaction and do juſtice, 'i his 
ſhews the opinion of the court, what is the juſt and equi- 
table way of proceeding. 


But here is a deviſe that takes it out of the ſtatute of 
fraudulent deviſes ;z becauſe it is a deviſe to truſtees, ® and 
the firſt truſt js for payment of debts; which takes it out of 
that: therefore there could be no relief for creditors but by 
coming into this court; for they could have no action 
azainſt the heir, or againſt heir and deviſee jointly. The 
perſonal eſtate muſt have been firſt applied, whether there 
had been ſuch words in the truſt or no. Then conſider, 
whether there is a ground for the court to give intereit. 
One thing is plain; that all theſe creditors might have 
pong in 2 bill for ſatisfaction of their debts, or all have 
rought ſeparate bills to have had a performance of this 
truſt by mortgage or ſale of this eſtate for that purpoſe. 
Then the court muft have decreed for the raiſing, by 
mortgage probably as this is a great eſtate, and conſidering 
the circumſtances of the perſon ; and the moment that 
mortgage was made, the money it is clear muſt have carri- 
ed intereſt. Then how is the defendant Mr. Newport or 
his eſtate prejudiced by what has been done? It has pre- 
vented the fale or mortgage of that eſtate, and ſaved the ex- 
pence of all thoſe ſeparate bills. Why therefore ſhould not 
t1ey be conſidered by the court as ſtanding in the place of 
thoſe creditors, avoiding that — It was objected, 
that though the court would certainly upon bills brought 
by the creditors have decreed by raiſing the money by 
mortgage or ſale, yet the truſtees could not have done it 
by joining with the perſon who had this particular chattel 
intereſt, But I am of opinion, that the truſtees might; 
tor they are not to wait for a decree of this court for the 


Brown, 311. S. P. where it was (aid that iu ſuch caſe the cre- 
itor can come only as the will direds. 
railing 


but on 
paying ins 
tereſt. 
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raifing the money;. which would oblige every perſon ta 
come here; whereas they might do it without that, and 
therefore it has been common for truſtees to do it fairly b 

. ſale or mortgage, and this. court, if it came before them 10 | 
| terward, has always ſupported it. Decrees of this court do 
not give rights, but are only tor an execution of that truſt 
and powei: But t has been further objeQed, that how- 
ever that 1s, the maſter has no authority to pive this intereſt; 
for that muſt be upon a ſpecial caſe, laid hefore the court at 
(59 1) the hearing, ſo as to intitle to and pray a direction for in- 
” - tereſt for theſe demands. I think that would be the more 
regular method; and it might ban omiſſion, and not at- 
tended to. It is generally required, that a ſpecial caſe 
ſhould be made : but what would be the conſequence of that 
objection? If it was the right of the parties, they might 
come at. it certainly by a revearing or tende me bill.— 
Then I am prayed in an extraordinary manner to open 
this report, which is abſolutely confirmed without excep- 
tion, and without any objection laid before the Maſter be- 
fore the making the report, in order to ground any ex- 
ception, and by reaſon of the diſability and circumſtances 
of Mr. Newfort to let him in to that advantage. Ought 
the court to do it, when they ſee ſubſtantial and material 
Juſtice done? Certainly not upon any point of formality ; 
and the conſequence would be, that Mr. Neupert or thoſe 
in his plice wonld not thank the court for it ; for it would 
cr-ate a new expence and a new cauſe; then further coſts; 

aud yet the ſame juſtice muſt be done. 2 


I am of opinion therefore, that this petition ought to he. 
diſmiſſed ; and I will order the exceptions with a declara- 
tion, that in juſtice the aſſignees of thoſe judgment-credi- 
tors are intitled to interet. | 


Caſe 28. Tomkyns verſus Ladbroke, July 27. 17865. 


* FTE PHEN FENKINS, * a freeeman of London, 
London. on the ſame day exccutes a will and a deed ; by the laſt 
A 3 of which, he aſſigns 5oco/ part of his perſonal eſtate to 
gms truſtees-to the ſeparate uſe of his daughter, who had mar- 
9 | WIA" | | 
is will, by *e• 

deed aſſigus part of his perſonal eſtate in truſt to ſeparate uſe of his daughter; 
he was then aged ſeventy-two z in the gout ; and died in two days ; the daugh- 
ter had been married witho"t conſent ; but he was recunciled, It is a teſtamen- 
tary diſpoſition, in fraud of the cuitom, and may be diſputed by daughters 


huſband. 
* Prec. Ch. 499. 1 Eq. Ab, 154. 2 Vern. 589. 
ried 
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Tried without his conſent, but with whom and alſo with 


ker huſhand, it appeared plainly he had been reconciled ; 
but part of the tru't of this deed was, that ſhe ſhould not 
have power to give it to her huſband. 


At the time of making this diſpoſition he was about ſe- 
venty-two, and afflicted with an aſthma'ic gout ; and, 
though he grew ſomewhat better before his death, died in 
two days after. 5 


The huſband in life of his wife brought this bill to ſet 
aas this atügnment. 


Loxb CHANCELLOR. 


I ſhall not found myſelf in my opinion upon any of the 
aggtavating circumſtances of the cauſe: which, having 
been (orgotyn the. fanuly, ſhouid not be now revived.— 
No: {hall 1 ſound myſelf upon an opinion 0: evidence or | 
ſuppoſt ion of actual fraud: which in fact does not appear 592) | 
to he in the perſons traniaQting this. Nor can | much blame 
Mr. Jenkins himſelf in what he did; for he looks to have 
intended a very reaſonable. diſpoſition under the circum- 
ſtances, provided he had a power to make fuch a di poſi- 
tion My opinion therefore, and the decree I ſhall make 
thereupon, will be founded only on general principles as to 
the cuſtom of the city; and, as Lord Cowper has ſaid, I ; 
muſt not make a decree to defeat that cuſtom. In that li- Wil. 634, 
tivated caſe ot Blunden v. Barker, (in which I was of coun- 2 Ver. 676. 
{e]) precedents were mentioned. Firſt Hall v. Lumley, fo 
long ago as in 1640, where the court, diſſatisfied with a — 
ce tificat that had been given in 1635, ſent it to be recon» freeman is 
de ed; and thereupon a certificate was made directly con- comprun -* 
trary to the former, the laſt being, “ that where there was 2 =_ 
1 compolition with the wife, the wife's third part ſhould — 
a:crue to the whole eſtate, ſhe as to that part being as the «hole 
rad, and that to be divided. More modern caſes are gate; and 
Henzzck v. Hancack, in 1710, by Lord Harcourt on ap- fed — 
peal, and Rawlinſon v. Rawlinſon, in 1714. It is true, dead. 
ilere was a certihcate in 1704, when Sir Salathiel Lavel 2 Ver. 665. 


* Prec. Chan. 325. » Eq Ab. 157. Gib. Rep 8. 1 Wm 634. 
3 Win 15, 3209. Sed Vide Prec. Chan. sog. Where a freeman of 
London adds a fam to hi, wife's portion, and agrees to lay it out m 
lid and ſeitle it on him and his wife for life, remainder to their iſ- 
lu* in lien of doxer and Jjointure, it was held, as it was not perſonal 
4's, but muſt be conſidered as land, from the articles, it could not 
var tle wife's cultomary ſhare of the perſonal eſtate. 1 Vol. 16. 


was 
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was recorder ; but there the cuſtom had not been found out 
by hun: and therefore it is now a ſettled point as in Hall 
v. Lumley, and that upon great conſideration. The mar- 
riage here was without conſent ; but that muſt be laid out 
of the caſe, for the daughter muſt be confidered as a child 
married with conſent becauſe of the reconciliation, 


Then the conſiderations are firſt, whether the plaintiff 
the huſband is a perſon proper to call in queſtion the act 
done by the father of his wife to defeat, or in fraud of the 
operation of the cuſtom, as to his own benefit, or whe- 
ther that is confined tothe child? Next, if he is proper, 

whether the act of the father, the aſſignment of this 5000/. 
is * fraud of the cuſtom, againſt which he is intitled to be 
| relieved ? 


As to the firſt I am of opinion, that the huſband of the 
daughter of a freeman is a perſon proper; and not only 
the child, but any perſon ſtanding in right of that child, 
(as the huſband does) has that right. Suppoſe the father 
died without any will, or without doing this act, the huſ- 
band would be intitled in right of his wife to his own uſe, 
to what came to his wife, except that this court would ob- 

lige him to make a reaſonable — he would un- 
(593) doubtedly, and this upon the cuſtom in right of his wife; 
Settlement jt would be inconſiſtent otherwiſe; the huſband has a con- 
© Para'© ſequential har 5 it ariſes from the cuſtom, contingently at 


— firſt, and veſted in him in right of his wife alter the father's 


daughter death. But it is ſaid to be determined, that a father may 

an ad- advance his daughter by a ſettlement in truſtees for her 
—— ſeparate uſe, part of his perſonal eſtate, and that this has 

the chil- been held an advancement of a daughter; and therefore 

dren, and that act by the father in giving this of his perſonal 

- — aun eſtate to his daughter for her ſeparate uſe, being an advance- 

t: but ment, ſhall bind the huſband : the caſe cited for the de- 

er huſ= fendant of Cox v. Belitha, 2 Wil. 272, is right, that it 

| 3 ſhall be conſidered an advancement for a daughter, that it 
| avzinſt ir, ſhall be brought into bo!chpot to prevent fraud between the 
1 if he does father of the wife and her huſband to the prejudice of the 
j — acqui- other children : therefore that does not tend to the point, 
| muff Hape how far the huſband is intitled to be relieved —_ an act 
a reaſona- of this kind: it only tends to ſhew, that as between the 

ble fett- children themſelves they ſhall be ſo intitled. Another caſe, 

— cited to ſhew that the huſband could not controvert this, 

was AMerewether v. Heſter, 5 G. 1. before Lord * 

where a freeman gave part of his perſonal eſtate to the ſe- 


parate uſe of his daughter, who was married 1 the davgh- 
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ter and her huſband both ſurvived the father; and the 
huſband after the father's death ſuffered the wife to enjoy 
jt to her ſeparate uſe, and died; and his repreſentatives 
would have called this in queſtion as coming to the wife by 


virtue of the cuſtom, and the huſband intitled to it, and 


the ſettlement to her ſeparate uſe void ; but the court held 
otherwiſe, becauſe the huſband let the wife enjoy it ſo 

long: but if the huſband had, as in the preſent caſe, im- 
mediately after the father's death called it in queſtion, 

and infitted on his matrimonial right, non cenfiat, what 

would have been the determination there. That caſe goes preaman's 
upon this; and where a freeman by will diſpoſes of his widow, ac- 
whole perſonal eſtate between his wife and children, and quieſcing 
after his death the wife has ſubmitted to the will, (not by — 
declaration in writing, but without diſturbing it), and the 

wife dies, and her repreſentatives bring a bill for an ac- 

count, inſiſting that the wife was intitled to her ſhare by 

the cuſtom, and that her huſband's will was void, the 

court has denied that relief ro the repreſentatives of the 

wife in ſeveral caſes ; becauſe her enjoying it under, that 

was an evidence of her aſſent, and upon that principle 

only, not to diſturb things long acquieſced in families upon 

the foot of rights, which thoſe, in whole place they ſtand, 

never called in queſtion. "Theſe caſes then being laid out 

of the way, the general queſtion is, whether the huſband 

is a proper perſon to call this in queſtion; and if not ſo 

held, it would deſtroy the whole faith and credit as to the 

cuſtom of London. he very cuſtom ſuppoſes, that that 

inchoate right (if I may ſo call it) of the child of a freeman 

is a ground of advancement of marriage. If then that is 

the general reaſon, and if the father might by a colluſive 

act veſt that ſhare, which would accrue to the daughter, ** 
in truſtees for the ſeparate uſe of the wife, it would deſtroy may in his 
all faith of that kind. It is true, that notwithſtanding a laſt illneſs 
freeman may in his laſt illneſs lay out his perſonal eſtate, 2 dryer 
in land; that goes upon a ſuppoſition, which the cuſtom —— 
does not make; for the cuſtom goes on a contrary ſup- the cuſtora 
poſition, that a freeman as a trader would not lay out his Ses ou 2 
perſonal eſtate in land. But though that was in the pow- gynog..- 
er of the father to have done, it is not to be brought into = 
conſideration. Therefore conſidering the intent and the 4) 
matrimonial right of the huſband, though it was an act 

done for the E yet if it excludes him, he may take ad- 

vantage of it. But not only the huſband, but the child, is 
concerned; for it tends to give power to the father to tie up 

and bind it ſo, that the child itſelf ſhould not have a right over 


it; and that appears by the truſt in this very caſe, 28 
| * 
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ſhall not have power to give it to the huſband. A father 
has not that power to hind the property of a child. This 
might be very unjuſt and uncharitable ; for ſuppoſe a huſ- 
band reduced to diſtreſſed circumſtances, and the wife re- 
conciled to him, and deſirous to make ſome provifon for 
him, by this deed her hands are tied up from ſo doing; 
therefore ſuch a deed as this is what the huſband has a 
right to call in queſtion in this court. : 


The next confideration is, whether there is a ground to 
call it in queſtion upon the acts that have been done? Up- 
on this I diveſt the caſe of any fraud; and I wiſh, the 
had taken it upon the foot, Mr. ag meant it : but 
think, it appears to be an act in fraud of the cuſtom. It 
is ſaid, that a freeman may by act in his life, and in ex- 
tremis, give away any part of his perſonal eſtate, provided 
he deveſts himſelf of all property in it: though if he re- 
ſerves to himſelf a power over it, that is conſidered as void. 
Indeed in general thoſe propoſitions are right; but then 
where there is any caſe of ſuch an act by a father upon his 
death hed, and no evidence of actual poſſeſſion or effect of 
poilefſion or enjoyment during life of the father, (which 
could not be here indeed), then the confideration is, what 
conſtruction ought to be made upon the nature and intent 


4 of the act done? It appears to me, that this act of the 


father was in nature of a teſtamentary act, done at the 
ſame time as he made his will ; and therefore muſt be judg- 
ed to be an act in fraud of the cuſtom, though not an ac- 
tual fraud. Then the general queſtion is, how far a free- 
man is allowed to do this; and to uſe the words of Lord 
Cowper, If this is allowed, it would defeat the children's 
cuſtomary ſhares. Here was a man aged ſeventy-two, had 
a dangerous and a flattering diſtemper, had a fit of it then, 
and thought proper to make a will and a diſpoſition of 
his alfairs, executes a will and a deed both at the ſame 
time (as it ſeems) and dies in two days. This is a caſe 


as to the cuſton of a very ſuſpicious naturz. This was 


not much above a third part of his perſonal eſtate; and 
as to all the teſtamentary part, he might have told his 
daughter, that if ſhe inſiſted on the intereſt of this 50000. 
during his life, he might diſpoſe of that teſtamentary part 
to her prejudice : there ought therefore to be the cleareſt 


evidence of an enjoyment under it. It is ſaid, that if 


the father had lived, the daughter would he intitled imme- 
diately to receive the intereſt of it; hut I am of a different 
opinion: for it is a mere voluntary aſſignment of an equi- 
ty, and paſſes no legal eitate. - Suppoſe. in the * 9 
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life the daughter had brought a bill againſt him and the 
truſtees, to compel payment of the intereſt during his liſe; 


and the father had oppoled it, and ſaid, it was true, he 


had made ſuch diſpoſition, but he meant to have the inte- 
teſt during his life; the court would not decree it for her, 
being merely voluntary and nudum pactum. Ihen conſi- 
der, upon what tender ground I ſtand ; and how hard it 


is to ſay, this is not an act done in illuſion of the cuſtom 
being done under theſe circumſtances, executed together 


with his will, it is right to conſider it as a teſtamentary act, 
and that was the view of the father. It would certainly 
be ſo in the caſe of creditors : but that is not the preſent 
caſe, although in ſome caſes the child of a freeman. is ſaid 
to be a creditor : but that is only ananalo7ous expreſſion. 
As to the caſes cited, firſt from Dethick v. Banks, 2 C. Rep. 
48. no inference can be drawn, nor can I tell what to make 
of it. As to Hall v. Hall, this comes pretty near to that 
caſe ; for all theſe ſecurities remained in the hands of the 
father ſtill without being delivered up. Next Turner v. 
Jennings, and. conſidering the accumulation of reaſons of 
that decree, one is, that the deed heing juſt before the death 
muſt be conſidered as donatio cauſa mertis ; lo is this to 
be conſidered, though not ſtrictly ſo; and therefore it is a 
fraud upon the cuſtom. Upon applying the reaſoning in 
that caſe to the preſent, this has all thoſe particulars, which 
attended that : which explains the meaning and nature 
of the act, and is a corroborating evidence together with 
his not delivering over the ſecurities to the daughter, that 
he intended to retain the intereſt of it during his lite. 


Then this 5000. falls into the bulk of the perſonal eſtate; 
and as to the teſtamentary part muſt go according to his 
will; as to the other moiety, the cuſtomary part, it belongs 
to the huſband in right of his wife. 


But it muſt go to the maſter to ſee for a proper ſettle- 
ment upon her; which has been the general.rule. The 
only objection thereto is, that here are other proviſions ſor 
the wite's ſeparate uſe; but that is not a reaſoning, to 
which I can give way: for there are ſeveral caſes, where 
there are ſettlements by huſband on wife, and before mar- 
riage, yet if. a great acceſſion afterward comes, the court 
will not ſuffer him to exhauſt great pait of the wife's pro- 
perty notwithſtanding thoſe other ſettlements before, and 
much more ſo where there is no proviſion : let the Maſter 
therefore ſettle it. Se be, 4 


In 
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In City v. City, 2 Lev. 130, the cuſtom was tried upon 
an iſſue. I cannot conceive how that could be: nor do 
know what to make of it: Levinz, though a good lawyer, 
was ſometimes à very earelcfs reporter. 


I make this deeree for the ſake of the precedent z for | 


(596) do not know, if one was to allow of theſe diſpoſitions, 


Caſe 209. 


Bill of re- 


view. 


how far they might go, though done with a very upright 
intention. 


Moore verſus Moore, June 28, 1155. 
A DECREE having been made at the Rolls in 1743, 


but not figned and inrolled, a bill of review was 
brought for matters exiſting before: but no petition to re- 
hear or appeal. | . 


2 Moore, nephew and one of the executors of Chdrler 


core, was made party to the former bill as executor, and, 
as the plaintiffs inte , acted as executor, and ought to be 
decreed to account in that cauſe for ſo much of the eſtate of 
teſtator as had come to his hands, it now appearing (which 
was not then known) that 2500/. part of the mortgage- 
money had come to his hands before the putting in his an- 
ſwer inthat cauſe. He was not decreed to account, and 


therefore refuſed to account under that decree 5 and, that 


that ought to be now ſet right upon this difcovery, relief was 
prom againſt him as executor named in the will, though 
e 


never proved it, (but a power was reſerved to him, when 


the others proved it, to come in and prove at any time), or 
as truſtee of part of the perſonal eſtate of teſtator, which 


he was in the mortgage; and next that he might be called 
to account as a debtor to the eſtate by having actually re- 


ceived the money (as he now admitted) fiom the mort- 


gagor before his anſwer in the original cauſe. 


In general this demand aroſe from hence; that there were 
three legacies given by the will of Charles Moore, one of 
1000/. another of 1000/. which were to be paidat twenty-one 


or marriage, and another of 50o/. by another clauſe and 
charged on the freehold andcopy hold eſtate of teſtatorz which 


copyhold the teſtator ſurrendered to the uſe of his will in 
1706 ; that was preſented in 1723, and by his will deviſed, 
to his grandſon, provided he ſhould pay to his three execu- 


tors 500/. to be paid in two years after his deceaſe ; and 


that the intereſt thereof and of another ſum ſhould be paid 


- 


V XX 7*c ww  Aag UT , EPR 


— — 1 wn 


in the Time of Lord Chancellor HAN Dwiekxk. 


to the maintenance and education of the children of Henry 
Moore, and the principal to be divided among them as the 
executors thought fit. * 


Two objections were made againſt Jobn Mzere's ac- 
counting as to theſe ſums: that he was accountable only 


to the executors, who proved the will, he himſelf never 


having proved or ated: but if he was to be called to ac- 
count by the legatees, it was not proper in this way by ſup- 
plemental bill in nature of a bill of review with new matter ; 
but only by original bill charging him with colluding with 
the executors to defraud, or that the executors were in- 
ſolvent, and that it was not properto let the eſtate come 
to their hands. The only foundation to decree him to ac- 
count as executor, is meddling in the adminiſtration of aſ- 
ſets, of which here is no averment. If an action lies 
againſt an executor, who pleads a co-executor, and does 
not aver he adminiſtered, plaintiff may demur. A debtor 
happened to be made executor, and refuſing to act, was 
not charged as executor but as debtor : though upon a 
ſpecial caſe charged and proved of inſolvency of executor 
and colluſion, the debtor will be decreed to account origi- 
— If he is then to account as debtor to the eſtate, he 
muſt have allowance for payments by him to the executor ; 
and if they are good payments, his being named execu- 
tor does not charge him with adminiſtering. The executor 
might ſue him; and then he may pay without ſuit. The 
executor is the proper perſon to receive. If ſeveral truſtees 
join in a receipt, and one actually receives, he is only lia- 
ble in accounting. As to executors it is ſo to a certain ex- 
tent different between creditors and executors : both join- 
ing in receipt, or one receiving and paying over to the 
"her, both are liable in point of law, and therefore liable 
here; becauſe courts of equity found the rule eſtabliſhed 
law, where courts of law had concurrent juriſdiction, 
and therefore could not vary it: but in accounting be- 
een them and legatees or perſons intitled under the ſtatute 


(597) 


of difribution, they can only account in this court, and are 


cntdered merely as truſtees. 1 Wil. 241. 1 Sal. 318. 
te muſt then have ſuch allowances, and account in the 
*pacity he was originally liable to the teltator, as his 
ruſtee or debtor, not as executor. 


Next as to the 500]. whether the plaintiffs could affect 
de copyhold eſtate therewith in equity; both the mort= 
dee and the grandſon, owner of the equity of redempti- 
oa, infiſting that the teſtator was only tenant in tail of 
this 
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this copyhold, which could not be barred by ſurrender 10 
the uſe of the will; eſpecially as that ſurrender was not 
well pre'ented ; for not being preſented until ſeveral years 


aſte rward, ſeveral courts intervencd, and fo it was not the 


next court. But ſuppoſing it not intailed, or the intail 
barred, yet the eſtate has borne its hurthen in this cauic, 
conſequently there is no ground to affect it; for that Thomat 
Mere, one. of the exceutors, entered on the lands, poſ- 
feiſed them ſeveral years, received the rents and profits, and 


became inſolvent. 


Im proper 
bilis of re 
view put 
under the 
like re- 
ſtraint as 
the others: 
but there 
mult be a 
petition to 
rehear or 


appeal. 


(598) 


Lord CHANCELLOR: 


This is not a proper bill of review, but it is brought 
upou the toundation of that order I made Ofober 17, 1745, 
Though a bill of review couid n t be hrought upon a de- 
ere ſigned and intolled for new and ſupplemental matter 
inhcing at the time of making the d-crec, but dilcovered 
and come to knowledge atterward, & without leave of the 
court and making depoſit of 5o/. yet, it the deetce had not 
been ſigned and inrolied, they had got into a way of ſup- 
plemental bills in nature of a bill of review at large with- 
out depoſit or leave of the court at all, and then brought a 
petition to rehear or ay pcal. This was growing into abuſe; 
and ſeveral of them were brought for vexation. To put 
theſe improper bills of review under the like reſtraint as 
the other, was that order: but then it is abſolutely neceſ- 
ſary to have a petition to rehear or appeal to bring the for- 
mer properly before the court. . Here is a ſupplemental 
bill in nature of a hill of review with leave of the court be- 
fore the d:cree was ſigned and inrolled upon making ſuch 
depoſit as is required: but without any petition to rehear 
or appeal; which I mult have, before I can enter into it ot 
make a variation. One reaſon of making that order was, 
that men were at a great expence obliged to ſign and intol; 
which was abſurd. But here is more than matter of form: 
there is matter of ſubtance. _ The rule upon a ſtrict and 
proper bill of review is, that the decree can be varied only 
upon ſuch errors as are complained of, whether errors on 
the face or errors of injuſtice, upon this new matter on the 
real merits of the caſe; unleſs any conſequential matter 
ariſes ; ior if there is a conſequential direction, the juſtice 
of which depends entirely upon the variation made; the 
court inay vary that conſequential direction in favour of 
juſtice ; and that is the practice in the Houſe of Lords, who 


* 2 Atk.191, 3 Atk. Lit, | ; 
will 
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will vary a decree in favour of the reſpondent in any mat- 
ter conſequential to the relief they give to the appellant. It 
is the ſame on a bill in nature of a bill of review: but that 
is not ſo at the Rolli. If there had been a petition of ap- 
peal, that cauſe would be entirely open: hut the cauſe 
ſhall not go off for that, but hefore I pronounce my decree 
they may prefer ſuch a petition. 


Fuly 8, 1755, His Lerdſbip pronounced his decree. 


This cauſe ſtood over not ſo much for doubt (unleſs as 
to a particular point) as to make the proceedings regular; 
that is, that a petition of appeal might be preferred; which 
has been done; and the deerec now muſt be all taken as of 
this day: | a 


The matter before the court is upon a new bill, partly 
ſupplemental in nature of a bill of review with new matter 
laid to be exiſting at the time of the former d:cree and 
diſcovered ſince, and partly original as againſt the mort- 
gagee, and on petition of appeal. from the Rolls all of 
which are diſtin. 


Firſt to conſider the relief prayed by the ſupplemental (599) 
bill againſt the nephew, who is ſeveral ways attempted to — — 
be called to account; and certainly in ſome ſhape the plain- hat — 
tiffs are intitled to have this part of the perſonal eſtate of tor not 
the teſtator applied according to the will. I am of opini- 8 
on, that neither of the objeQtions made is a ſufficient an- — 
lwer againſt his being called to account. I do not go upon truſt mo- 
this ground in directing an account again't him, his being ney, ma 
2 truſtee of part of the perſonal eſtate and the truſt· money ,* — 
coming to his hands after the teſtator's death, which makes but not as 
him debtor to the eſtate ; that that is ſufficient to call him execu or 
to account as executor, or that he is for that rea on to he "| _— 
conſidered at law or in this court as acting as executor ; for F. Pow 
then every man happening to be truſtee in a mortgage, or hefore the 
truſtee as to part of the perſonal eſtate, and happening to ——— 
be named executor in the will, will not be able to diicharge r ad 
himſelf from it: that would be carrying it much too far. minittrator 
Nor do] lay it down as a general ground, that every one is the pro- 
truſtee of part of the perſonal eſt te of the teſtator, may — 2 
in that reſpect only be called to account by à particular pe- to account, 
cuniary legatee; for that would be carrying it o far. — which is a 
duch truſtee is proper to be called to account by executor — 
or adminiſtrator; which is a diſcharge as to him, if he“ N 
_ acc unts; and he is not liable to every creditor or 

ol. II. BY legatee. 
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legatee, But yet this caſe is under very particular citcum- 


but the other two executors proved the will; he was made 
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ſtances; that when made executor, he never renounced, 


a defendant by thoſe legatees to have a general account of 
the perſonat cllate; and he now admits by his anſwer, 
that betore he put in the original anſwer, he received this 
whole 25co/. and the intereſt due on it upon! the mort- * 
gage. I think he ought to have diſcloſed that by his an- 
fwer ; he ſhould have gone on, as he does. now, that he 
had received that part of the teſtator's perſonal eſtate. Tf 
he had, the court wou'd have decreed him to account for 
that part come to his hands; for when an account is de- 


creed, where there are ſeveral parties in different rights, all 1 
having received, are according to the common courſe of 4 
the court decreed to account, though not named executors 0 
or in that right. But on another ground, if this matter had * 
been diſcloſed, he ſhould be then decreed to account, that * 
he was debtor to the eſtate and named executor in the will, th 
which is a releaſe of the debt; and this whether he proves 10 
the will or not; for his co-executors cannot ſue him, or 1. 
have an action at law againſt him for this demand; it 1s 10 
extinguiſhed by making him one of his repreſentatives ; ha 
and if it ſhould be ſaid, that the other executors might * 
ſue him at law, as he does not prove, they may, but he of 
might come in when he would, becauſe of the power re mi 
ſerved to him to come in and prove at any time: there- ur 
fore if this ſpecial matter had then appeared, I am of opi- the 
nion, that he was proper to be called to account. The e 
next conſideration is, whether it is proper by bill of review "A 


in this way or by original bill ? I am of opinion, it is pro- un 
per by bill of review; for if this matter now charged and the 
ſhewn againſt him did exiſt at that time (as it did) and if the 


upon the ether head it would have been a ground to have 


directed him to account in that cauſe, had it then _—_ \ 


ed, the conſequence is, that he is liable to be directed to aft 
account on this bill in nature of a bill of review with this de 
new matter, which exiſted then, and has been fince diſco- of t 
vered. The only queſtion is in what ſhapez whether to be the 
charged with all this money and intereſt, or to have the Bi, ; 
allowances he claims of ſums paid by him to the acting exe- ag 
cutors. This is not ſufficiently ripe for me to determine; the 
becaule the circumſtances of it do not appear; theſe allow- in 
ances will he proper before the Maſter ; for under certain mor 
circumſtances he may be allowed, under others not. It is ot 
true, that he, ſtanding truſtee in this mortgage for Chor- dat 


les Moore, owner of the ſurplus of the mortgage - mone), 
might have paid to the teſtator part of this Wr 
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nd would then ſtand-in place of teſtator as to ſo much as 
ic paid off; and it done to the teſtator, it could not be ob- 
ected to: but it is different, when he pays it to the execu - 
tor; for any circumſtances that might make a deveſtavit, 
and the executor becoming inſolvent, might vary the de- 
term-nation : ſo payment tothe executor ſhould go to fink 
the intereſt before the principal, though paid otherwiſe by 
vm. But all that is proper before the Maſter, and I will 
reſerve the conſideration of intereſt and coſts until that ac 
count 1s taken. 


Another- matter ariſes on the words of 1 decree, Appeal. 
and is now properly before me on the appeal (as the decree | 
a the Rolls 510 ä and intolled) which is an error — 
complained of in diſmiſſing the bill with coſts as to the ac- legatees 
count prayed of the ſurplus of teſtator's perſonal eſtate. I paid by 
own, [ cannot conceive how that came to be directed, when —— 
the next clauſe directs a general account of the perſonal eſ- fund to le- 
tte ; and that part of the decree muſt be reverſed to make gatees who 
tconfitent. Ihe conſideration is, how far there is a right — + — 
o call on the reſiduary legatees to pay back money they — 
have received as to the ſurplus from the executors on ac- 
count of the perſonal eftate ? That is hard after ſuch length 
of time and no proof of fraud. I do not doubt, but that 
night be done as to debts : but here is ſomething particu- 
lar in this caſe ; all theſe three legacies were to remain in 
the hands of the executors, and not then to be paid. Were 
the reſiduary legatees neceſſarily to wait until all theſe par- 
tcular legacies became payable, before they received a vo- 
luntary pay ment from the executors ? It is hard to ſay that: 
the eiae has truſted the executors with this money in 
tieir hands, they have not. 


Next comes the point as to the 500/. with which it is (60 1) 
niſted, this copyhold is chargeable, which muſt be con- Coprhold. 
idered as to the mortgagee and as to the grandſon owner K \ 
o the equity of redemption 3 it is to extend this decree for des by 
te ſale of the copyhold, and to apply the money ariſing ſurrender 
by ſale, and that the mortgagee may join therein as bhav- he to uſe 
ag taken his mortgage with notice, Oc. The queſtion is, 2 
whether the plaintiffs can affect this in equity? J am of no inſtance 
oonion there is no ground in a court of equity to affect the of barring 
nortgagee, but ſufficient to affect the owner of the equi- MY - 
Hof redemption. As to the great objection made to this ; 18 ſhewa 
at there was in fact an intail of this is plain: but as to 2 
te cuſtom of ereating an intail in this manor, that is not *fate tai 


dude clearly to my ſatisfaction. All the books ſay (except — 
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thoſe which go on the particular notion, that ie over ef 
tates may be ſurrendered in fee vel oliter, c. ) that it takes 
in all kind of eſtates, leſſer as well as greater. But that 
is not ſatisfactory; for it is hard to ſay that will take in a 
particular kind of eſtates under the flatute Weſtminſter, 2. 
formed and created only by that ſtatute ; it is ſtrong to ſay 
that; though there are caſes that go ſo far. Others ay, 
that before the flatute de donis there might be a cuſtom to 
ctcate eſtates tail in manors ; for that what was done by the 
ſtatute, might be by the cuſtom : but then that is a particular 
cuſtom not ariſing out of the general cuſtom of tenures ca- 

able of being ſurrendered in fee vel aliter, fc. All the 

ooks upon this ſay, that it is not ſufficient to ſhew, that 
lands have been granted to men and the heirs of their bo- 
dies; but to ſhew that by cuſtom an eſtate tail might be 
created, you muſt ſhew that there have been furrenders in 
tail with remainders over, (fer otherwiſe that may be a fee 
fimple conditional) or that the lands had been enjoyed for 
fuch a length of time, have gone ſo long in a conrie of de- 
ſeent according to the limitation, as to exclude the ſuppo- 
ſition of a fee-fimple conditional. Nothing of this is prov- 
ed: but ſuppoſing there was, here is a ſurrender tothe uſe 
of the will, and that is inſiſted to be ſufficient to bar it. ® I 
think that eſtates tail in this manor may be barred by a gocd 
ſurrender ; for-upon this point, concerning which there is 
a ſurpriſing variety and diverſity of opinion, I have always 
thought, that where there is a manor, in which eopyhoid 
might be intailed, either by ſpecial cuſtom, or oy that ge- 
neral doctrine of a ſurrender in fee del aliter, Cc. + it a 
ouſtom did not appear to bar by recovery in that manor, 
they might be barred by ſurrender z becauſe otherwiſe it 
would create a perpetuity, and make eſtates unbarrable 3 
and that was the opinion of Lord Cowper in White v. 
Thernborough, 2 Ver. 705 5 and there have been caſes at 
law that way; and ſo are the modern caſes : þ though the u 
old caſes are both ways, and, I beheve, moſt of them the ſy 
other way. But here is another point, that this is a ſur. th 
render only by tenant in tail to the uſe of the will, and B 
therefore ſuppoſing a common ſurrender parting with the ſe 
eltate could do it, yet this parting with nothing until death, 
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here the deſcent in tail ſhall be preferred, This came in L 
m. 

b 7 A cuſtom to bar by ſurrender may be concurrent with a euſtom me 
to bar by recovery, 1 Wik. 26. 2 Atk. 1195, 2 Black. Rep. $44 fo 


. in 3 Ums. ie. Lord Maeclesfield ſaid, the — 119 way 
of barring the intail of a cop; hold is Ly recovery in the court. 
queſtion 
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queſtion in C. B. Paſ. 1) 50, in Carr v. Singer, where 

three judges againſt Willes C. J. held, that a ſurrender to 

the ae of a will was ſufficient to bar the eſtate-tail. They 

firſt held, that a common ſurrender would bar the intail of 

copy hold; for there was no cuſtom of barring hy recovery: 

and next that a ſurrender to uſe of a will would. There 

Jſaac Singer died in 1746, without iſſue, ſeiſed of the co- 

pyhold premiles gs tenant in tail — by virtue of an 

inta l created by his father to himſelf and the heirs of his 

body upon his wife. The ſon had fix ſiſters, one of which 

was leſſor of the plaintiff” There was a cuſtom admitted 

for intailing lands. In 1746, the ſon was admiited to hold 

to him and his heirs in tail; fo that he was admitted in tail 

ſecundum formam dont ; and, at the fame time he was ad- 

mitted, ſurrendered thoſe premiſes to ſuch uſe or uſes, as 

he by deed in writing or will in writing ſhould di ect, limit, 

or appoint according tothe cuſtom. He declared only by 

his will 3 and deviſed the copyhold in queſtion to one of his 

ſiſters, paying 50 J. apiece to the reſt ; “hut if I have no 

« power to deviſe and diſpoſe of this eſtate, I revoke thoſe 

e legacies of 50%.“ which ſhews, he doubted his power to 

do ſo. One inſtance was found of a ſurrender to bar an 

eſtate tail; but under that ſurrender it did nat appear what 

had been the enjoyment : that there was no inſtance in the 

manor of a common recovery barring eſtates tail. So it is 

here ; and the queſtion there was, whether the intail creat- 

ed by the father is or is nat barred by the ſurrender by the 

ſon and his deviſe. The judgment was, that the ſurrender 

to uſe of the will did well bar the eſtate tail. This goes a 

great way; and upon this foot only I ſhould be fully of opi- 

nion, that by the ſurrender tothe uſe of the will the eſtate 

tail was well barred ; and if one was to examine it, (which 

there is no occaſion to do, as there are theſe authorities), 

there is a ſtrong argument for it; for a ſurrender to the 

uſe of any other perſon paſſes the eſtate; and ſo it is in a 
ſurrender, to the uſe of the will : for the eſtate paſſes by 

the ſurrender, and then comes within the ſame reaſoning. gurrender 
But another objection is, that this ſurrender is not well pre- by general 
ſented. * By the general cuſtom of copyholds a ſurrender cuttom of 
dught to be preſented at the next court, as appears from — — 
Lord Coke but by the ſpecial cuſtom of a manor it ſented at 
= be preſented at any ſubſequent court. What is the next court; 
cuſtom here does not appear: that is not a ground for — 4 
me to determine that the ſurrender is void, There- haf Bee. 


fore after all that has paſſed, and this uncertainty, this ſented at a 
ſubſequent, 
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is a reaſon why I ſhould not give a relief againſt 
the martgagee upon this point ; and it 1s greatly ſtrength- 
ened by the other point, that this land had borne its bur- 
then. Thomas Moore was truſtee in poſſeſſion, and receiv- 
ing the rents and profits, if he receives ſufficient to anſwer 
the charge, in general caſes the land is diſburthened ; for 
you ought to have looked out, and muſt reſort to the truſ- 
tee and compelled him to execute the truſt ; and then ſhall 
not come againſt the land again. This mortgagee ſaw the 
truſtee all the time in poſſeſſion, and therefore had reaſon 
to think the eſtate had borne its burthen ; this is therefore 
a corroborating reaſon not to affect him; nor will I at this 
diſtance of time direct a trial, As to the owner of the 
equity of redemption it is true, that theſe points might 
concern him as well as the mortgagee ; and another point 
has been mentioned that might concern him, that he has 
a legacy by the will, and ſhould he put to his election; but 
that is out of the caſe, for unleſs he had his legacy, ! 
ſhould not put to election. If a man intitled to an eſtate 
not well deviſed from him by will, but by the ſame will has 
a legacy given him, and a power in the will to a truſtee for 
him during his minority ; it is paid to the truſtee ; but if 
he loſes that legacy by failure of that truſtce, and receives 
no ſatisfaction for it, I will never carry that rule in Noys v. 
Mordaunt to that extent, as to put him to make his election 
merely becauſe that truſtee received that legacy for him 
during his minority. But it is not within Neoys. v. Mar- 
daunt, for he was not awner at the time : the eſtate tail 
deſcended to his father who might bar him; but, becauſe 
he has not barred, ſhall you be put to your clection, 
when you had not that option at the time? But he has 
ſubmitted to ſell, and does not complain of it; and there» 
fore there is no ground to enter into that point as to him; 
but as to the doubtful point as to the ſurrender it is juſt 
as to him, that the decree ſhould ſtand as to the ſurplus of 


the money. As to the other point he de fends himſelf by, 


that his eſtate has borne its burthen; there is no grou 
for that, although the mortgagee might ſay ſo; as to whoſe 
mortgage there is no ground to relieve : but the defendant 
the grandſon, as to the ſurplus, is liable to anſwer the 
pr ncipel and intereſt, that ſhall be found due far the legac) 
ot So.. | 
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Carr on Demiſe of Dagwel verſus Singer, 
May 25, 1730. 


In C. B. 


E ECTMENT. Verdict for defendant as to part, 
and for plaintiff as to part. The verdict for the 
plaintiff was the ſubject for the opinion of the court. 


Iſaac Singer died Oct. 30, 1746, without iſſue, “ ſeiſed 
of the premiſes in copyhold as tenant in tail by an intail 
created by his father to the heirs of the body of the father 
on the body of his wife. The father, befide J. S. left fix 
daughters, whereof the wife of the leſſor of the plaintiff 
was one. A cuſtom was found in this munor for intailing 
copyhold lands. J. S. the ſon was admitted into the pre- 
miſes to hold to him and his heirs in tail according to the 
cuſtom; and he ſurrendered into the hands of the lord to 
ſuch uſes as he ſhould by mw deed under hand and ſeal 
atteſted by witneſſes or by laſt will or writing ſo aneſted 
limit or appoint. He made his will, deviſing the euſtomary 
meſſuages and premiſes in 8 which he had ſur- 
rendered to the uſe of his will, to one of the defendants. 
Upon the rolls of the manor there was found one ſingle 
inſtance of a ſurrender to bar an eſtate tail; but it did not 
appear what enjoyment was under the ſurrender : and no 
initance was found on the rolls of a recovery ſuffered to bar 
eſtates tail. 


The caſe having been twice argued, the court taking 
time to conſider now delivered their opinions. / 


B irch » J. 


The queſtion is, whether the eſtate tail, created by the 
father, is or is not barred by the ſurrender by the ſon and 
the deviſe in purſuance thereof. As it is admitted, there 
is a cuſtom in this manor for entailing copy hold lands, it 
muſt be admitted, there is ſome method to = ſuch mtanls ; 
or elſe there would be a perpetuity, which the law abhors : 
and I think, this ſurrender is a good bar to this intail. 
Three methods of barring were mentioned. Firſt, by re- 
covery in the Lord's Court. Secondly, by ſurrender. 
Pairdly, by forfeiture and re-grant ; of which laſt kind 
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inſtances are found in 5 Sam. 422 2 Keb. 127. 1 Sid. 
314. Si. 452, but all thoſe caſes are reſtrained to the 
manor of Wakefield in Yorkjhire : therefore this method of 
barring may he laid out of the caſe As to the recovery it 
muit he agreed, that 1 Kell. Ab. 506 B. 2. renancy in tail 
of copynold ay be barred hy common recovery without 
cultom. Mo. 637, by ſpecial cuſtom. Cr. E. 380, 391, 
otierw'ſe, and tor a conſiderable time theſe recoveries ſcem 
to be looked on as diſcontinuances only, few ancient cales 
going ſo far as to hold them to be bars without ſp-cial 
cuſtom. In Snew v. Cutler, Ro. 162, it was held by Keel- 
ing and Twiſden, the recovery of copyhold doth not dock 
the remainder without cuſtom. So 1 Lev. 136, where all 
the judges agreed, that if it was an exccutory deviſe, it 
was not barred by recovery according to Pell v. Brown ; 
much leſs in caſe of copyhold which is not barred without 
cuſtom. Comparing tagether theſe caſes and others in 
Dan. 192, the effect of a recovery withaut cuſtom upon 
eſtates tail is plain, and is out of the preſent caſe ; and 
conſequently the ſurrender muſt take place. This 1s the 
only method of barring copyhold intails remaining to be 
conſidered ; and it ſeems the eaſieſt and moſt natural way; 
a ſurrender ſeeming the foundation of copyholds. But it 
is ſaid, that a ſurrender without a cuſtom is no bar, accord- 
ing to Co. Lit. 60 B. Suppoſing a recovery without cul- 
tom works not a bar according to Sngw v. Cutler, and can 
only make a diſcontinuance, a ſurrender muſt be à bar. 
But there has been one inſtance in this manor, which has 
a tendency tqward a cuſtom ; becauſe a cuſtom begins firſt 
by a fingle inſtance, as in the caſe af a carrier, and is 
often taken in a reſtrained ſenſe, not neceſſarily importing 
time out of mind. In Cr. E. 484, ſurrender by tenant in 
tail of a copyhold makes a dilcontinuance. Indeed it is 
difficult to reconcile the caſes on this head in the ſame 
book. In 148 ſurrender is held no diſcontinuance without 
cuftom : hut that ſeems wrong, for ſurrender by cuſtom is 
admitted to be a bar by the cuſtom ; therefore one would 
think, that according to 484 it muſt he a diſcontinuance 
without cuſtom. In 2 Ver. 582 and in 702, Lord Cow- 
pers opinion is, that where there is no recovery by cuſtom, 
a common ſurrender will bar the intail. But it is objected, 
that though in ſome caſes a ſurrender might bar a cop). 
hold eſtate tail, yet this ſurrender to uſe of the will ſhall 
not, becauſe it paſſes nothing; and he might do what he 
would with it. This is indeed like all other caſes depend- 
ing on wills, that nothing at the time of making paſſes; 


no immediate intereſt until death of teſtator: but if not 
| _ prevent 
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prevented by any intermediate act, the intereſt certainly 
paſſes at his death: and there is no caſe making a diſtine- 
tion hetween a ſurrender taking effect immediately and 
further taking effect at the death. Wherever there is a 
cuſtom to ſurrender, which will bar an eſtate tail, it is 
always held, that a ſurrender to uſe of the will will bar the 
intail alſo. There are therefore but few caſes, where a re- 
covery without a cuſtoin is held a bar. Even in 1 Rell, 
4b. there is a Dubitatur. In many caſes in Cr. E. ſuch re- 
covery is held only a diſcontinuance. In 2 Yer. a common 
ſurrender will do where there is no particular method in 
the Lord's court; and a recovery without a cuſlom is of 
no force; and as in this caſe it appears, there is no ſuch 
cuſtom, and in fact no recovery at all, the conſequence 
is, that a ſurrender will bar the intail, of which there is 
one inſtance. It is proper to eſtabliſh this method by ſur- 
tender; and the rather as Chancery has a concurrent juriſ- 
dition with all courts in theſe caſes, frequently conſider- 
ing how far a ſurrender ſhould be ſupplied, Tc. This 
method alſo tends to the ſecurity and the quieting the title 
and poileſſion of the copyholder : but a recovery, if ex- 
amined into, would be found very inconvenient in ſome 
teſpects, as in 1 Ver. 368, in this method it is hardly poſ- 
ſible to miſtake. The yerdi& therefore for the plaintiff 
ought to be ſet aide, | 


Burnet, J. 


I muſt concur in that opinion. The whole of the cafe 
eomes to this. Here is a manor, in which cuſtom hag 
eſtabliſhed the intailing of copyhold, and no method of 
barring ; for one inſtance ſo modern will not weigh with 
me; and an inſtrument without enjoyment is not an in- 


ſiroment. I will confder-it in the light it was at the bar. 


Firſt, whether recovery without cuſtom to warrant it will 
bar? Next, whether ſurrender without cuſtom will ? 
Laſtly, ſuppoſing a ſurrender will, whether this kind of 
ſurrender will have that operation? But it is neceſſary to 
premiſe, what will not be diſputed, that neither the cuſ- 
tom nor the flat. de denis alone will eſtabliſh it, but both 
mult co-operate, and will then produce a regular intail of 
copyhold ; for which might be cited Co. Lit. 60. B. and 3 
Ci. 8 for it was once vexata queſtio. Next it will be ad- 
mitted, that a cuſtom intailing will be void, if there 1s 
no method of batring; and therefore the law will intro- 
duce a method of unfettering that eſtate : nor can an 
ellate tail be granted on condition not to bar it. Co Lit. 

| 224. 


(606) 


CASES Argued and Determined 


224. 1. Ven. 322. It was contended, that as this ſur. 
render was to take place ex neceſſitate, there might he in- 
tended a way by forfeiture and regrant 3 which not being 
ſtated in the caſe, the court will never doubt of what js 
not ſubmitted to it: but if we were to enter into that, 


there would be a great deal of doubt as to the validity of 
that cuſtom : and it is certain, that all the caſes thereof 


relate to a particular manor. That, which is ſubmitted 
to the court, is, without a cuſtom which is the proper 
way, recovery to ſurrender. Io conſider therefore the 
firſt point: there are two books, for which I have great 


eſteem, where it is laid down rather as an opinion than a 


reſolution, that ſuch a recovery would bar. In Kitchin 
176, and 178, it is his reaſoning and delivering his own 
opinion, not the determination of our court. 1 Rall. 46. 
.506, goes further: he ſeems to chalk out ſome method, he 


thought would do it, and mentions a dubitatur. That 


caſe was before Rolle's time, and does not depend on his 
own collection, but muſt be ſome note he received; and 
in the next term 44 and 45 Eliz. the ſame court did not 
look on Mcrriss caſe as a reſolved caſe. But the opinion 
of Kitchin and of Rolle, if it ſtands, muſt ſtand, on what 
is in Lit. ſec. 76. that plaints in nature of a real action 
may be in the Lord's Court: but it will not therefore be 
certain, that a warranty could be annexed to ſuch an 
eſtate, and conſequently that there can be voucher and re- 
compence in value, which is the foundation of barring in 
common law courts. If no warranty could be annexed, it 
can only work a diſcontinuance, which will not avoid a 
perpetuity; becauſe there may be a re-continuance of the 
eſtate-tail ; and this po nt is doubted by ſeveral authorities. 
The remedies of parliament were not of ſuch eaſy acceſs 
as of late years. [he neceſſity of a trading country mak- 
ing the flat. de donis a general inconvenience with relation 
to the power of not alienating, the courts here introduc- 
ed a complete remedy, the legiſlature an gas one, 
not perfect as the remainders, though abſolutely good as 
to the iſſue in tail. The courts here built feigned recove- 
ries upon the foundation of real recoveries in real actions: 
and it ſeemed hard, that leſſer people ſhould not have the 
ſame power of transferring their eſtates of copyhold (which 


was only a baſe fee originally) as the greater had. In pro. 


ceſs of time, when common recoverics were confirm 

and moſt favoured, there were ſome manors, in which 
cuſtom had introduced a new method of barring 3 which 
was the occaſion of a litigated queſtion in the time of K. 


H. 8. and purſucd in the time of Q. Elix. The firſt . 
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was 27 H. 8. Bro. Tit. recovery in value, Pl. 2 . In Dy. 373, 


the court inclined, that a recovery in the court of ancient de- 
m-ſne would work a diſcontinuance. Then comes Dell v. Hig. 
din; which is the firſt caſe, where dubitatur. In Mo. 358, it is 
miſtaken ; for he gives it as a bar: whereas in Cr. E. 372, ad- 


journatur, In Co. Entries 206, is the whole of that caſe z and 


Cike ſays, he looks on it only to work a diſcontinuance. 1 
Roll Ab. 634 ſays, Coke was miſtaken, for that it is rather a 
bar, upon the ſtrength of Morris's caſe. Cr. E. 380, the court 
agreed, it was a diſcontinuance ; but not whether it was a 
bar or no, Cr. E. 391, held it a diſcontinuance, but that 
it could not work a bar. In Cr. E. go), this would not 
have been reckoned as a point of doubt, it the court were 
conſcious of ſuch a judgment in Morris caſe juſt before. 
In Mo. 953, there is a dictum but it might as well have 
been ſaid, whether a grant of tenant in tail would work a 
diſcontinance, for undoubtedly a ſurrender could paſs no- 
thing, but what the tenant could convey, and could no 
more work a wrong, than where a thing paſles by grant. 
It is there ſaid indeed, there might be a recovery in the 
Lord's Court, which will bar the intail, but not whether 
there was a cuſtom for it; for I admit, it might be, if 
there was ſuch a cuſtom, Cr. E. 391, being directiy con- 


trary to Morrir's caſe, ſo ſhortly mentioned in Rolle, and 


Cr. E. 907, being the next year to Morris's cafe, it ſeems 
to ſtand on the old books vexata queſiio, of<which there 
are great opinions either way; Kitchin and Rolle againſt 
Croke and Coke and later authorities; the firſt of which is 
Cr. C. 42, which was the only caſe, where that point 
came under conſideration of the court; the next is Snow 
v. Cutler; upon the ſtrength of which and of ſome autho- 
rities, I ſhall mention under the next head, a recovery with- 
out cuſtom to warrant it will not be a bar to an intail of 
copyhold. The next queſtion is, whether a ſurrender will; 
a to which there is Co. Lit. 3 Co. 8. 1 Brownl. 1 Sho, 
238. Indeed in Skin. 307, the words of Holt are general: 
but I underſtand them in the reſtrained ſenſe in Sho. This 
opinion, that where there is no recovery by cuſtom a 
common ſurrender will do, is mentioned by Lord Cowper 
in 2 Ver, 583, which indeed was not the point he needed 
to have conſidered: but though this is an opinion only, 


his next determination 2 Per. 702, is delivered as a judge 


upon the very point in judgment, My opinion therefore 
is, that the ſamec ule muſt hold, that a ſurrender of ie 
ho 
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hold will be a ſufficient bar of the intail, where there is ng 
recovery by cuſtom to bar it. As to the third point ac- 
cording to 1 Bul. 200, and many other caſes, I can conſi- 
der the will only as a declaration of the uſes of the ſurren- 
der. The will is the ſame as if jt had been inſerted by 
matter ex ff} fade in the ſurrender, and will have rela- 
tion; Which is determined in a caſe of a ſimilar n ture, 
Co. Lit. 59, B. and Cr. J. 199, 200. This ſurrender 
therefore is a good har of the intailed copyhold ; and con- 
ſequently the whole verdict muſt be entered for the des 
fendant. 


Willes Chief Juſtice, 


I am the leſs concerned at differing in opinion in the 
preſent caſe, becauſe, tho? I cannot concur in the point of 
law, yet I think the opinion of my brothers attended with 
leſs inconvenience than mine; therefore am glad it will 
prevail: and I differ but in one point, I agree, that an 
eſtate tail in copyhold is not created by cuſtom, but cuſtom, 
co-operating with the ſtatute z and agree, that if it may be 
created by cuſtom, ſome way to bar it muſt be found out 
to prevent a perpetuity, Whether the cuſtom will be void, 
if there is no method of barring, I doubt. I agree allo, 
that a ſurrender will bar ſuch eſtates, if there is a cuſtom 
for it, according to the expreſs words of Co. Lit. 60, and 
Lord Coke would never have ſaid, that if an eſtate may be 
created by cuſtom, a ſurrender by cuſtom will bar it, if it 
was then «eſtabliſhed, that a ſurrender without a cuſtom 
will bar: his opinion therefore myſt be, that there mult 
be a cuſtom to make a ſurrender good. If there is no 
other way to bar, I admit, a ſurrender would without 3 
cuſtom from neceſſity to ayoid a perpetuity : but if there 
is a way of barring, there is an end of that queſtion, 
Forfeiture and regrant is not an adequent argument, that 
there is no occaſion for a ſurrender. I will not enter into 
that, becauſe ir is not before me, but' ſhould at preſent 
rather think, that if there was a manor, in which ſuch 2 
cuſtom exiſted, that cuſtom would bind all the parties, and 
that might be a good way of barring ; but although with- 
out a cuſtom it might be a bar, it is not ſuch a method as 
will preclude the other, becauſe not in the tenant's power; 
for unleſs there. be a cuſtom, if the lord will not conſent, 
it cannot be done, and is therefore no method at all. | 

| agree 
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agree alſo, that if a ſurrender will bar, this ſurrender to 
uſe of the will will do it. It is objected thereto from the 
abſurdity that would follow in other caſes, which I do not 
concern myſelf about; as that if tenant in tail can bar, it 
muſt be by ſome act in his life, whereas a will cannot 
take place until after death, and the ſurrender and will 
making but one conveyance the ſurrender operates not 
until after death, and then it is abſurd to ſay, a man can 
bar, after he is dead That has already received an an- 
ſwer ; and further, when there is a will and admittance, 
that has a retroſpect to the ſurrender to ail intents z and 
it is therefore a bar from the time of the ſurrender, not 
from the death of the teſtator: otherwiſe a ſurrender to 
uſe of the will would not bar ſurvivorſhip in the caſe 
of joint-tenants. In Co. Lit. $2 6. taken notice of in 3 
Lev. 385, are parallel inſtances to this, But I cannot 
think, a ſurrender will bar, if there is any other method. 
If a recovery will do, there is no neceſſity of a ſurrender 
to bar : but there is plainly no cuſtom one way or other. 
A cuſtom muſt be time out of mind ; ſo that one inſtance 
has no tendency to a cuſtom. I think, a recovery without 
cuſtom will bar; and if ſo there is no occaſion for a ſur- 
render to bar. Lit. ſec, 76. Plaints in nature of real 
action may be in the Lord's Court. Kitchin (a book of 
good authority, and the rather becauſe founded on old de- 
terminations not advancing fancies of their own) is clear, 
that ſuch recovery will bar, making a diſtinction between 
recovery with voucher and without Except Cr. E. 391, 
there is no caſe before Snow v. Cutler, where it is ſaid it 
wil ; ſome, where dubitatur. In ſeveral caſes it is ſaid, 
that with voucher they will be a bar, without voucher only 
a diſcontinuance. Cr. E. zt, does not appear whether 
with voucher or not. I ſhould rather think it implied from 
Lord Cokes inclination, that a recovery will bar without 
cuſtom, though he has not ſaid it, Conſider the other 
caſes ſince; but firſt as to an objection to theſe recoveries” 
barring from the reaſon of recoveries barring in caſes of 
freehold, viz. the recoveries in value the remainder man 
has, which cannot be in copyhold caſes becauſe to the 
Lord's prejudicez it is well known to be nothing but a 
h&tion; the common vouchee is to make ſatisfaction; and 
| cannot argue merely from a fiction, or ſay that a thing, 
which is a fiction in the caſe of freehold, ſhall be a reafon 

4 why 


CASES Argued and Determined 


why recovery in caſe of copyhold ſhall not bar. This 
would be a ſtrong argument againſt barring either by ſur- 
render or recovery. with cuſtom, becauſe there is no ſatis- 
6 faction; which would go too far; theretore as to the rea- 
( ro) ſon of the thing there is no objection. I do pay great 
deference to the laſt caſe; though not ſo great as to ſay 
it is always binding: but no deference to caſes is due, 
without they appear to be the point in queſtion : and there 
was no occaſion in Snow v. Cutler to determine that point 
at all. I cannot look on that as an authority, and much 
leſs the caſes cited out of Ver. againſt the authority of the 
former books, I have a great regard for a court of equity, 
and for Lord Cowper's memory; and if this had been the 
point in queſtion, and ſent by him upon his doubting to 
a court of law, that indeed would have great weight : but 
there was no occaſion to determine that there: nor is Ver- 
non a very exact reporter. I agree with the particular 
method mentioned by Lord Cowper : but this vexata queſiie 
was not at all conſidered there, As a recovery may be 
ſuffered in the Lord's court, I cannat think, a ſurrender 
will bar: but I am ſatisfied, that unleſs this comes to be 
the eſtabliſhed opinion, great inconvenience will ariſe 
to copyholds, and wiſh, the legiſlature would remedy it: 
nay II hope, my brother's opinion will determine it: but 
I cannot think, the law is ſo. The occaſion of this method 
is from the ignorance of ſtewards of copyholds, who know 
not how to ſuffer a recovery, and therefore chufe to do it 
by ſurrender, | ©; 


My brother Abney before his death declared himſelf of 
opinion with my two brothers: therefore a general verdict 
muſt be for the defendant. | 


Caſe 211» Southby verſus Stonehouſe, Jure 30, 1755. 


Eſtate tail, HE daughter of Sir Nicholas Criſp, being intitled to 
in a will. a very conſiderable fortune both real and perſonal, 
cor (the former of which only was now in queſtion), intermar- 
will pur- | a 

— — wer leaves to huſhand ** all the profits and revenues of my eſtate of 
A. and B. for life; and aſter his death my faid eſlates to my, chilsren if 1 
ſFould leave anv to ſurvive me; but if 1 ſhould leave no ſuch child or children, 
nor the iſſue of ſuch, the faid eſtates ww H. making him fole heir in default 
of iſſue and after the death of, my huſband.” The children take an eſtate tail, 
not fee ſimple, and the remainder to J. H. is good ; not a contingent executor} 
limitation on her dying without childreu living at her death, but a general dying 


without iſſue. G 
ried 
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ried with the defendant. Articles were made before the 


marriage ; but what they were, did not appear. After- 
ward a ſettlement was made of her eſtate by two deeds; 
the firſt in Fuly 1740, which compriſed her eſtate in Milli- 


ſire; the other in May 1748, compriſing her eſtate in 


Oxfordſbire. * * 


The firſt was to truſtees and their heirs during the lives 
of huſband and wife to preſerve. contingent remainders ; 
and the truſt of that eſtate was declared to be the ſeparate to 
uſe of the wife for her life; and after her deceaſe the truſ- 
tees were directed to pay the profits to the huſband for his 
e, or ſo much as ſhe ſhould direct and appoint; and 


2'ter deceaſe of the ſurvivor of them it was declared to be 


to the uſe of ſuch child and children of them for ſuch eſtate 
ind eſtates, and in ſuch ſhares and proportions, manner 
and form, limitations and conditions, as the wife ſhould 
mit or appoint by act in her life, or by will, or writing in 
nature of a will; in default of appointment, to all the chil- 
dren equally to be divided as tenants in common and their 
ſeſpective iſſues with croſs remainders in tail; if only one 
child, to ſuch one child and the heirs of its body; in de- 
fault of ſuch iſſue, to ſuch perſon or perfons as ſhe ſhould 


2ppoint; in default of appointment and of iſſue, to the 
defendant the huſband for life, remainder to her own right 


heirs, 


By the ſecond deed of the Oxford eſtate a term is created 


to raiſe money, remainder to truſtees during the joint lives 


of huſband and wife for her ſeparate uſe, and afterward to 
the huſband, and afier deceaſe of the ſurvivor as ſhe would 
appoint ; in default of appointment to the huſband for 
lite, reverſion to the right heirs of the wife. 


In execution of this power the wife in 1951 made 
will, taking notice that ſhe had notwithſtanding her co- 


rerture by her -marriage-ſettlement power to diſpoſe of her 


fortune, as ſhe ſhould think fit, and deſicing her executors 
to difpoſe in manner following, with this clauſe; “ Item, 
leave and bequeath to my dear huſband all the profits 
*and revenues of my eſtates at Buttermee in Wiltſhire, as 
*aifo all the profits and revenues of my eſtate at C—— 
in Oxferdſbire, both for his natural life, ſubject to the 


10 1 Sid. 148. 1 Eg. Ab. 188. Stra. 1175. 
| e pay- 
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& payment of annuities; and after the death of my dest 
* huſband I give and bequeath my ſaid eſtates to my dear 
children, it I ſhould leave any to ſurvive me; but in 
* caſe I ſhould leave no ſuch child or childten nor the 


e 
ulband, then I give and bbqueath the ſaid 
« eſtates to my worthy friend J. Hutton, making him bete- 
* by ſole heir of this my laſt will and teſtament in de- 
* fault of iſſue left by me, and after the death of my dear 
« hufband.” „ 


At the time of making the will ſhe was with child, and 
was brought to bed of a daughter Anna Benigna Stonehouſe, 
and died not very long afterward. The daughter ſurvived 
her mother, but died without iſſue an intant of tender 
years, and at the time of her death left the plaintiff heir 
at law on the part of her mother, who brought this bil 
_ claiming to be intitled to the reverſion in fee of the eftates 

in queſtion, to have care taken of the deeds and writings 
concerning the title of the eſtate, and to reftrain the te- 
nant for life from committing waſte ; ſhe left alſo an uncle 
her heir at law on the part of her father; and J. Huta 


| 

claimed the remainder in the will of her mother. | 
. Lord Chancellor taking time to conſider of the caſe, now | 
delivered his opinion. 


The queſtion ariſing upon this ſtate of the fact iz a queſ- P 
tion of conſtruction; for the court muſt make ſuch a con- 
ſtruction as is moſt reaſonable and warranted by the words 
and intent. The relief prayed by the bill (if the ſuggeſ- e 
tions thefein be right) is an ordinary relief for a remainder 


man or reverſioner in fee againſt the tenant for life, and for . 
the equal benefit of all parties intereſted: but as to the þ 
latter part of the relief prayed (which if the facts warrant F 
it, is proper) there is no proof of any waſte committed, or 1 
of an attempt toward it. 

thi 


Before I go to the particular point, I will lay down three P; 
principles, by which I ſhall govern myſelf in my determi- 
nation, and by which all cafes of this kind are to be go- 
verned. Firft, this is not a proper will, but a writing i 
nature of a will by a feme covert in virtue of a power fe- 
ſerved to her in two deeds of ſettlement ; and therefore 
whoever takes under this will, takes by virtue of the exe- 


r cution of the power and by the power coupled with the 
writings 
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writing, and as if the limitation in that writing of appoint- — 74 * 
ment had been contained in this deed creating the power; with the 
for they take from the author of the power. But notwith- 9828 
landing that, though ſuch writing is not a proper will, ® it effiQ of a 
has the effect and conſequence of a will to three intents. will to 
Firſt, the words are to have the like conſtruction as if it bree in, 
was a proper will; for otherwiſe there would be a ſtrange — — 
confuſion in the conſtruQtion of writings, if they were to the ſame 
tave one conſtruction where proper wills, and another —_ 
where improper ;z the words therefore of ſuch writings are an; it is 
to receive the ſame liberal and beneficial conſtruction as the ambulato- 
words in a proper will. Secondly (and that is the ſecond *. 
principle I lay down) ſuch writing in nature of a will, tho' death, 

not a proper will, is ambulatory until death of the teſtatrix; whom ap- 
and therefore though the party taking thereby takes by vir- | wi 
tue of and under the power, yet notwithſtanding that, ſuch vive, and 
appointee muſt ſurvive the teſtatrix, before he can take. — _ 
Next, if they do ſurvive the teſtator; thirdly, they can ar” Fon 
take only from the time of the death of the teſtator; death. 
that is the conſummation of the writingz and then 

they do not take as from the time of the power, but the 

operation and effect is only to take and veſt the eſtate from 

the time of the conſummation of the act by the death of 

the teſtator. So far ſuch writing has the property of a will. 

Theſe points were fully conſidered and ſo held by me in The 

Duke of Marlborough v. Lord Ca-lifle, though there was no 

particular caſe where it was ſo determined. The next 

principle, I lay down, is, that it appears, the teſtatrix in- - 
tended to diſpoſe of and to execute a power over her whole (6 I 3) 


eſtate, and to die inteſtate. 


Next as to the points in the caſe; and there is really and 
truly but one queſtion; that is to determine what eſtate 
the infant took on the death of her mother: all the other 
queſtions will follow' the determination of that. 


Three conſtructions have been put on this will, and 
the intereſt the infant took upon the death of her mother. 
Firſt, for the plaintiff it is inſiſted; that The took an eſtate 
tail, but that as to the reverſion in fee expectant thereon, 
that did not paſs by the will either to the heir or to F. Hut- 
n; that J. Hutton had not an abſolute veſted remainder, 


* 2 Wms. 624. 1 Vol. 139. Ante 75. 
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but only a contingent executory limitation upon her dying 
without any children living at the time of her death; which 
event not happening, J. Futton the remainder man cannot 
take; and therefore the reverſiou in fee upon the eſtate tail 
being in this event not given away, defcended to the daughter 
from her mother as heir at law, and then it muft deſcend 
from her to her heir on the part of her mother. The con- 
ſtruction put for J. Hutton is this; thus far he agrees with 
the plaintiff, in ſaying that the daughter took by a deviſe 
an eſtate tail: but afterward they divide and J. Hutton in- 
ſiſts, that the reverſion in fee expectant on the eſtate tai} 
did not defcend from the mother to her, for no reverſion in 
fee was left to deſcend, but the remainder in fee is deviſed 
to J. Hutton upon a general dying without iſfue, which has 
happened, and attached now in poſſeſſion, The uncle in- 
fiſts, that neither of theſe is the right conſtruction, but that 
the infant took an eſtate in fee by virtue of the deviſe; for 
that it is a deviſe of the fee with a donble aſpe according 
to Lodington v. Kime, that is, the fee fimple itſelf to take 
place in different perſons upon the event happening one 
way or other; and that may be good and clear law, that 
though a remainder cannot be mounted on a fee, yet there 
may be a fee-frmple with ſuch a double afpe&, which is not 
a remainder mounted on a fee: and therefore he ſays, that 
the infant would take this eſtate by virtue of the appoint- 
ment, but referred to the power, and eonſequently as if her 
name was inſerted in the power, and ſo by purchaſe, and 
then to her heir on the part of her ſather, nat of the mo- 
ther. : 


I will firſt conſider the conſtruction put by the uncle, to 
lay it out of the caſe; for | am of opinion, that I cannot 
conſtrue this a deviſe of the fee ſimple to the infant. That 
it is not ſo, appears plainly from the words of the will. A 


good deal has been ſaid at the bur ceneerning the paſſing 
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Deviſe of 
my eſtate 
at A. not 
ſo local as 


the inheritance by this will, and in what manner; and that 
the fee paſſed by virtue of the words all my eſtate, according 
to the general words in Lady Bridgewater v. Duke of Baltm, 
that eſtate is genus generaliſſimum; in anſwer to which 3 
diſtinction was made, that this was local, deſcribing only 
the thing, not the intereſt in it, and therefore that was not 
ſufficient to carry the fee.* Now if it reſted upon that, | 
ſhould think otherwiſe; becauſe it is not certainly deter- 


* Vide Ante 43, and the caſes there cited. : 
mined 


ot 


» = 


— 2 2 


8 


2 
— 


in the Time of Lord Chancellor HA R DWIckx. 


mined that the barely ſaying a/l my eſtate at ſuch a place 
without more words is to be conſidered as ſo local as not to 
comprehend the intereſt in the thing. Wilſon v. Robinſon, 
2 Lev. 91, was local: and yet the court held, that / my 
tenant right eſtate, notwithſtanding the locality of the ſubſe- 
quent words, was a deviſe of the tee, and catried the eſtate 
and intereſt in the lands as well as the lands, It is ſtronger 
in the preſent caſe from the diſtinction made by the teſta- 
trix, that when ſhe gives to her huſband, ſhe gives by ex- 
preſs words the utufruQtuary intereſt, all the profits and reve- 
e; when ſhe gives to her children, ſhe gives all my ſaid 
eats; and that ſhews a different intent, that one was only 
25 a gift of the preſent profits duting life, the other as a 
gift of her whole intereſt. But this point is not neceſſary, 
and thetefore not quite proper to determine. But here are 
words of limitation added by the will; and then whether 
the teſtator uſes the words landi, or tenements, or eſtate, it is 
the ſame ; for then the words of limitation ſhall govern 
what the appointee or deviſee ſhall take, and not the gene- 
ral words. I am of opinion upon theſe words, that they 
create an eſtate tail in the child or children; and the parti- 
cular reaſons for that I will give under the next head. But 
| think, the court can never conſtrue it to give them a fee 
ſimple ; for where there is ſuch imperfect will, as this is, 
and the court is compelled to make conſtruction upon the 
words to anſwer the intent, the coutt ought to make a rea- 


not to 
compre- 
hend the 
intereſt in 
the thing; 
as well as 
the lands, 


ſonable conſtruction; and there would be an abſurd conſe- Argumen- 
quence from conſtruing this a deviſe in a fee ſimple to all tum ex ab- 
the children; the conſequence would be to make a con- furdo, 


ſtruQtion, that if ſhe left iſſue of a child or children living 
at the time of her death, this iſſue muſt take this eſtate 
and if all the children are to take a fee ſimple; they muſt 
take as jointenants in fee; then ſuppoſe, ſhe had lived 
longer, and had two or three children, and one or two of 
hem died, leaving children in her life, and then ſhe had 
ded, leaving a child ſurviving her, and ſeveral-grandchil- 
Gen, would all thoſe have taken by theſe words ? How 
muſt they take ? ſhould the ſurviving child only take an 
tqual ſhare as jointenant with-the grandchildren, how ab- 
ſud that would be. Then if any one died, the whole 
tate of that one would ſurvive to the others, though he 
ef children, and ſo his family be unprovided for. Indeed 
that child came of age, he might ſever the jointenancy , 
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but if he died before, it would ſurvive to the other joint. 
tenants. In making a conſtruction the court will never te- 
5 ſort to that, wherein are theſe abſurdities; therefore I am 
opinion, together with the additional reaſons mentioned 
(6x 5)- under the next head, that this is not a deviſe of the fee 

| ſimple to the child, 


If ſo, then the next queſtion is, whether the child ot 
children, that ſhould be left by her would take an eſtate 
tail, and with what kind of intereſt, or whether there 
would be a reverſion in fee to deſcend, or a remainder over? 
I am clearly of opinion, that the child took an eſtate tail by 
virtue of this, though an imperfect will; and much ſtronger 
conſtructions to. create eſtates tail have been made by courts 
of law. Firſt, conſider the intereſt, the children take; 
which will determine the other. “It has been objected, that 
theſe words muſt be conſtrued only children and iſſue ſhe 
ſhould leave at the time of her death, and that therefore 
the remainder given over is contingent, executory intereſt, 
to take place only, if ſhe left no children at the time of 
her death. The words, if I ſhould leave any to ſurvive ne, 
are quite nugatory ; for no perſon. can take under a will 
unleſs upon ſurviving the teſtator; and then the queſtion is, 
whether it is neceſſary to carry on thoſe inoperative, ineſ- 
fectual, words to the ſubſequent part of the deviſe? It i 
not at all neceſſary : ſhe meant to deſcribe, if I ſhall leave 
no children at the time of my death, nor iſſue at any time, 

Wins con- I give my eſtate over. To make eſtates tail continue in q 
— to the regular intail, much ſtronger deciſions have been made, py 
Pas Notwithſtanding the words ſeem to have been confined to 95 
the intend- particular time, and not a general dying without iſſue; © = 
9 — in Lee's caſe, 1 Leo. 28 5, where a conſtruction was made 
encemt to anſwer the intent of the teſtator, and to keep the eſtate bs 
in the proper channel of deſcent according to the intent, WW | 
by holding .that though the words pointed out a dying he 
without iſſue at the time of the death, it related to a failure 
at any time afterward. Another caſe is Spalding v. Spalding, * 
Cr. C. 185, which was à very ſtrong conſtruction upon . 
the words of a will imperfeQly penned, and helped out . 
even by the inſertion of words. This ſhews how liberal 4 
conſtruction courts of law have made to continue eſtates 0 
tail in the line. Upon this head another caſe is material to 

the general doctrine though not directly: that was 2 caſe 


* 1 Wms. 667. Com. Rep. 373. 
great 
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great argument, Shaw v. Weigh in B. R. afterward in the 
Houſe of Lords by the name of Sparrow v. Shaw, where the 
Lirds reverſed the judgment of B. R. and their opinion 
was grounded upon this, to preſerve the eſtate in the right 
channel according to the intent of the teſtator; and for that 
general reaſon only I mention it, that ſuch conſtruction is 
to be made of a will, as to preſerve the eſtate in that chan- 
nel of deſcent the teſtatrix imended it ſhould go. The 
plaintiff therefore and J. Hutton are in the right in this, 
that the infant took an eſtate tail. | 


But then the next queſtion ariſes upon the point, in 
which they differ, who has the fee expeRant upon that 
tate tail? Upon the words of this will I am of opinion, (OI O) 
that on the conſtruction already made of the intant's being 
tenant in tail, it is an unavoidable conſequence that the 
eſtate has gone pver to the remainder man J. Hutten. Ac- 
cording to the opinion already given I have conſtrued the 
word iſſue to mean iſſue happening to be and determined 
at any period of time whatever, not to be confined to the 
death of the teſtatrix. Then the next limitation muſt be 
upon that event to J. Hutton, the deviſee. The only ob- Words in 
ection to this conſtruction is, that this will not conſtrue the a will have 
words according to her expreſſion in the former clauſe, but —— 
puts a different conſtruction upon the ſame words or the re- on applied 
ference to the ſame words in two different events. * Now to different 
hat that may be done, there are authorities, and in a much MY 
ſtronger caſe, viz. Forth v. Chapman z; where the greateſt 
dihculty in the way of Lord Macclesſieid was, that the 
treehold and leaſehold were deviſed by the ſame words: 
and yet he held, thoſe words were to receive a conſtruction 
according to the ſubject matter. This caſe is in 1 Will. 
564, the editor of which books has been very careful, and 
adds in a note there, that the limitation was confined to 
tne leaſehold eſtate 3 but I think, that is a miſtake in the 
ſezilter®s book, for J have brought with me the brief, I had 
in the cauſe, and it is there, as Lord Macclesfield took it: 
ind that was a difficulty, Lord Macclesfie/d ſtarted himſelf, 8 
which he never would have created againſt his own opinion, 
wit had not been ſo in the will: that therefore ſhews | 
frongly, that the ſame words may in the ſame ſentence | 
ve different conſtructions applied to different matter. | 


A will ſpeaks at different times for different purpoſes. Per Lord 
Put 


eld, Durnford and Eaſt 438. Note. 


7 


Double 
contingen- 
cy in re- 
mainder 
after eſtate 
tail. 


1 Wil. 98. 


Remain- 
der dt viſed 
never con- 
Brued an 
executory 
limitation. 


(617) 


Caſe 212. 


A. in his 
will recites 
#the a- 


mountof a 


debt due 
from him, 
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But abſtracted from that, there are other words afterward 
in the lattcr clauſe, upon which, laying the authority of 
Lord Macclesfi:1d"s api nion out of the calc, it is impoſile 
to confine the conſtruction of the i/ſue there to iſſue at the 
time of her death, but then whenever there was a default 
of iſſue, J. Hutton's remainder ſhould take place. Default 
of iſſue means failure of iſſue. Here the teſtatrix has only 
expreſſed in words the * double contingency, that is in 
every limitation in remainder after an eſtate tail. Suppoſe 
an eſtate deviſed to A. for lite, remainder to the firſt, ſe- 
cond, third, and fourth ſons of A. and the iſſues of their 
bodies, and in detaulr of ſuch iſſue, over to B. thoſe words 
of limitation over include two contingencies, viz. if no ſon, 
or all ſuch ſons die without iſſue. I hat was the diſtinction 
taken in Higgins v. Dowler by Lord Cowper upon the li- 
mitation of a term; and this is no more than i if! 
die without iſſue living at the time of my death, it ſhall go 
over to J. Hutton, and it ſhall go over to him in default of 
ifſue left by me or on tailure at any time. On this nead J 
will mention no authority further, but a general one, viz. 
What is laid down by Lord Hale in the great caſe of Purefoy 
v. Rogers, 2 San. 388. that wherever a deviſe may be con- 
ſtrued as a remainder, courts will never conſtrue it as a 
contingent exccutory limitation; which I think of conſe- 
quence in the preſent caſe. + This is very reaſonable, and 
naturally conſtrued as a remainder veſted, and then the 
court ought to conſtrue it ſo. What were the merits of 
this remainder man, is not for my opinion, but for the opi- 
nion of the teſtatrix. 28 | 


I think myſelf bound to give this opinion to preſerve the 
uniformity of determinations given to preſerve eſtates tail 
in the channel according to the intent : conſequently if the 
plaintiff has not a claim to the reverſion in fee, he has na 
claim to the deeds and writings, and the bill be diſmiſſcd, 
but without colts. Wo | 

Clark verſus Guiſe, July 1, 1755. 
Maſter of the Ralls for Lord Chancellor. 


N i HE plaintiff Margaret Clark ſerved as houſekeep- 
er to Richard Guiſe and his partner, during the courle 
of which he contracted a debt to her, and alſo for mo- 
ney for the purchaſe of furniture, and money lent.. Ia 
1748, he makes a will, deviſing among ſeveral cther le- 


* 1 Brown, 294. Þ 4 Mod. 284. 2 Ley, 39. f 
| gacies 
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gacies 50/. per ann. to the plaintiff during life out of his real and orders 
and perſonal eſtate, to be paid punQually every year, and 4 28 4 
then goes on, ** whereas I am indebted to her in the ſum — = 
„of Fool. ſhe having my obligation for 680/. 27. 4d. gacyto the 
« Memorandum paid her 100/. to let Dr. Blagrave have, — 

« and at divers times having paid her 80/. I make the ba- aim flat 
« lance, Iam indebted to her in the full ſum of 500. I and alſo 


« ordain this to be paid out of my real and perſonal diſpute 


« eſtate.” —— 4 
The bill was brought to be paid her whole debt, the mew 


teſtator having miſcalculated it, and alſo to have her an- whoſe in- 


tent was to 
nuity under the will. _— 


For defendant, the general rule in Noys v. Mordount, uud ge 
2 Ver. 581. was inſiſted upon, the plaintiff reſorted to her the legacy 
legacy, ſhe muſt wave the demand againſt the teſtator's beſide. 
eſtate, and take computation made by him in his will. 

So in Jenkins v. Jenkins, where a father recites by his will, 

that he as executor of David Lewis was obliged to pay his 
ſon ſeveral ſums particularly, and ſeveral payments hav- 

ing been made (ſome of which were allowable, ethers not) 

he liquidates it to a ſum certain, and gives the ſon ſeveral 

legaciesz on a bill by the ſon it was decreed at the Rolli, 

that he was intitled bath to the legacy for which his father 

was dehtor to him, and alſo to the legacies under his fa- 

ther's will. Lord Talbot varied that decree, ſaying the 

plaintiff muſt make his election, muſt ſubmit to the adjuſt- 

ment of his debt, otherwiſe the perſons prejudiced by his 618 
2 to his debt muſt have the benefit given to him un- ( 1 ) 

er the will. 


Sir Tamas Clarke. 


The queſtion is, whether the plaintiff is to be concluded 
by the deſcription or account (as it is called) liquidated 
by the teſtator in his will, and is obliged fo make her 
election? The general rule relied on for defendant, which 
has obtained ſince Noys v. Mardaunt, is clear, that where a 
man does by will more than he has ſtrictly a right to do, and 
gives a bounty to the perſon, to whole prejudice that is done, 
the perſon prejudiced by one part ſhall not inſiſt upon his 
ncht and at the ſame time upon the bounty by the will. 
he ſame thing was attempted in Lord Somers's time, but 5 
did not prevail; as appears from Lawrence v. Lawrence : 
but ſince Noys v. Mordauut it muſt be looked upon as ſet- 
led, that claiming in one part of the will by the intent — a Ver. 365. 
the 


clude her from ſaying, more was due to her. It falls with- 


law. That cate is much ſtronger than this; for that was 


Nothing then, that will be done in this caſe, tends to weaken 


CASES Argued and Determined 


the teſtator they ſhall not contradict another part. To ex- 
amine whether the general rule is applicable to this, what 
was the intent of the teſtator? It was not to make a com- 
poſition of a debt he owed the plaintiff, nor to give part in 
lieu of the whole of it, but to pay her the whole debt be- 
{ide the 500. annuity. - Suppoſe the teſtator had not then 
been ſo particular, but recited in general, that whereas he 
had given her 5o/. per ann. and whereas he was indebted to 
her 500. he orders her to be paid that 500. out of his real 
and perſonal eſtate ; the teſtator's miſrecital would not pre- 


in the caſe of Milner v. Milner; where the court rectiſied 
the miſcomputation of the teſtator ; ſaw the intent was, 
that the daughter ſhould have 10,000/. in the whole; and 
though the teſtator miſtook the particulars to make up that 
ſum, it was error demonſtrationts, as it is called in another 


a miſtake in a bounty intended by the will; and it was a 
conteſt with the perſon, who had the honour of the family. 
Beſide the preſent caſe would have been much more fa- 
vourable for the defendant, if there had been a connection 
between the guantum of the bounty and of the debt; but 
the teſtator has left them unconnected; gives the 500. fer 
ann. independent or unconnected with the other; and 
therefore tree from that circumftance which has ariſen in 
other caſes of this kind, where that rule has been inſiſted 
on. It is not a ſtated regular account, nor can it have that 
conſequence or effect, but at random a kind of lumpiug the 
ſums paid her; therefore the teſtator could not think 
himſeli that he took it in an accurate way; as appears from 
his following words, I make, Sc. His material deſign 
was to pay the whole debt; the bounty was unconnecded 
with the debt. In Jenkins v. Jenkins the court went on 
this, that the teſtator knowing what he owed, made a com- 

ſition with his fon. : Bot it is ſaid, what ſervice would 
it be to take that account in his will, if that was not his 
intent? It might be of ſervice before the maſter as a check 
on the plaintiff, and to prevent an unreaſonable: demand. 


that reafonable and eſtabliſhed rule, from which this i 
diſtinguiſhable, the teſtator not intending that any particu- 
lar ſum ſhould come out of his eſtate, any otherwiſe than 33 
ſuch. ſum-amounted to the whole of the debt. Nor does 
this prejudice the reſiduary legatees ; for the reſidue being 
given after payment of debts, it is conſequently uncertain; 
and they cannot ſay, they ſuftain prejudice, if 2 
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turns out larger; ſo that the rule is fafe, and the intent of 
teitator is preſerved this way, and no otherwile. 


Flight verſus Cook, July 1, 1755- Caſe 213, 
At the Rells. 


NDER articles, executed on the marriage of Philip , ..._ 
U C:ok, the plaintiff, in cale ſhe ſurvived Poilip Cook, nants, that 
claimed a continzent ' intereſt in two ſeveral ſums of 100/. a ſpecific 
each, the one in South-Sea annuitics, the other due by a — =_ 
p-omiſſory note of J. B. both which were ſpecifically ap- HN if B. 


pointed for payment of the plaintiff in that event, for ved: 
| - having 


The bill was upon the principle quia timet ; for that as the Alieved. 
defendant had aliened or threatened to alien thoſe ſums, - a dill. 
there might be nothing to anſwer that intereſt, which may by B, A. 
become beneficial tothe plaintiff ; and the defendant admit- B — 4 
ted, he had ſold out 100. | jt ſhould 

4+ be forth- 


For defendant was cited Lord Warrington v. Langham, coming, 
P. C. 89. Eq. Ab. 132, that parties muſt reſt on the origi - 
nal agreement, and no further ſecurity ſhould be given: 
ſo 1 Will. 460, and 2 Ver. 635. 1 Wil. 107. 


Sir Thomas Clarke, 


This bill is not for a ſpecific 15 but to vary 
the agreement of the parties, and to put the plaintiff in a 
better ſituation than the agreement itſelf left the plaintiff, 
the agreement being to put 2000. in ſuch a ſituation as to 
be forthcoming at defendant's death if the plaintiff was 
then living: whereas this 1s to accelerate the payment in + * 
defendant's life, and inſtead of leaving it in his power obliges 
him to pay it into court or give ſecurity. It is truly ſaid, 
that though this is a juriſdiction this court has often ex- 
e ciſed, yet will it be extremely tender in ſo doing; becauſe 
it materially varies the agreement of the parties at the time 6 
of the tranſaction, and it would make ſtrange work in trad- ( 20) 
ing kingdoms if done lightly. The laws of other countries 
admit of caſes to prevent extravagancy : though not here, 
a5 a trading country. In inſtances of this kind the court 
always very tenderly interpoſes. Though the court cannot 
accelerate payment, or put payment of the money in a bet- 
ter ſituation, yet in certain circumſtances. parties have met 
with relief. The queſtion then is, whethera proper founda- 
ton is laid before the court to interpole and exerciſe that ju- 
ICE : xiſdiction 


where delence at law miy arife out of the anſwer, 
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diction for the plaintiff's ſecurity ? In oppoſition to which 
ſeveral cates are cited. Lord Warrington v. Langham is an 
authority ſo far as it goes where the bill was diſmiſſed, 
though it ended by compromiſe in the Houſe of Lordi; yet 
it ſhews, that the court will not put covenantee in a better 
ſituation than the covenant left him; for it is different from 
the caſe of exzcutor as to him and legatees. The other 
two caſes are diſtinguiſhable : in one the party had an al- 
ternative, and no ground to take it away; and as to the 
government of tenant in tail not to bar but let it go to the 
iſſue in tail, he there did an act tending to keep it longer 
in his family. But on conſidering how this ſtands, I can- 
not ſay, but there is juſt ground, from what has been done 
(which is a fair way of arguing) to induce the court to 
interpoſe in ſome manner for the plaintiff, In general the 
marrizge-articles leave it fo as to be a ſpecific agreement 
binding them; and the defendant has confeſſedly altered 
the thing itſelf ſo ſpecifically engaged; which makes it 
ſtronger than Lord Warrington v. : Langham, which was a 
general engagement to pay: this was particular and ſpecih+ 
cally engaged, and left in his hands as truſtees to anſwer the 
purpoles of the marriage- articles. His ſale is ſuch an ali- 
enation or breach of contract, that the party comes into 
equity in a ſtronger caſe than in former inſtances of inter- 
_ by this court even before breach of covenant. 
lere he has directly broke his covenant; and therefore 
it would be a raſh action to truſt to the event of things by 
the plaintiff's taking a chance, when this 200/. is gone; 
therefore certainly ſome way or other the plaintiff is intitled 
to relief. But is the defendant willing to give ſecurity to 
be approved of by a Maſter for the 200/. that it may be 
torthcoming at his death for the plaintiff's benefit, if the 
plaintiff ſurvives ? 


efendant agreeing thereto, it was ſo ordered; and 
that in default of ſuch ſecurity he ſhould pay 2001. inte 


the bank. 
_ M OTION on the part of the plaintiffs certain traders 
3 to ſtay trial in actions at law, brought by the de- 


tions by a fendants the corporation of Eæeter for petty cuſtoms, and 
co-yorat'- to continue the injunction already granted until diſcovery 


ar. by the anſwer of what thoſe cuſtoms were. 


ty cu tons, 
nil anf.cer, 


LokD 


& 
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Loxp CHANCELLOR, | | (62 r) 


'The demand made by the aQtions at law is of great 
conſequence to the trade of this kingdom. Here is no- 
thing but a ſhipload of hemp, which is a cheap commo- 
dity, and the demand for that is no Jeſs than 58/. for 
petty cuſtoms ; which, if they have a right to, is a great 
burthen on trade; that makes it of conſequence. But 
tho? it is ſuch a demand, I will not introduce a new rule 
of equity to enable the defendants at law to make defence Tha 
toit: but I am of opinion this motion is upon the old rules Þ — 
of equity. It has bcen refuſed to inſpect at law into cor- ry by an- 
poration books, and rightly z becauſe courts of law will fwer — 
not give that liberty to any one who has not ſome right or = — mou 
claim to it being a member oft the corporation, ſo as to a na 52 
manor, in a queſtion between lord and tenant a court of pencis not 
law will give liberty to inſpect books of the court- rolls, 9? the rule 
but not in a queſtion between a lord of one manor and a . 
lord of another: “ yet on a bill in this court for a diſco- Hic 
very, this court will grant it: ſo that the rule of diſcovery — 
here by anſwer (unleſs a diſcovery is prayed, which ſub- here on 


jets to a penalty) does not depend on the rule at law for —.— 
inſpecting books of a corporation or court- rolls. This is a Lords of 
motion to extend an injunction to ſtay trial; and the manor. 
general rule is on ſuch motion, that ſome reaſonable mat- 

ter is laid before the court, that the defence at law muſt 

or may ariſe out of the anſwer of the defendant here; 

and it is highly reaſonable to ſtay proceedings at law in 

this caſe until that diſcovery is made, and that from the 

nature of the declaration. It is a demand of petty cuſ- Petty cuf- 
toms ; which, I doubt, whether they can be claimed b — —— 
preſcription; being different from tolls, which may ariſe it ſeems * 
t:om private rights, though they muſt be by grant of the they cau- 
crown. To ſupport tolls there muſt be either proved or dd, be * 

| preſumed a conſideration on which they are founded. pr. tert. 
Petty cuſtoms and ancient duties of the crown are different. t on eve 
+ It has been doubted, whether or no the crown could by the 


have them otherwiſe than by an act of 7 — preſum- fon! 
Y 


: but may 
ed to be loſt ; and that was a controverſy between Sir Jobn by grant 


1 Davis and Yelverton, concerning thre right of the crown from the - 
| crann. 
Ante 578. 
+ Ports are like markets, with which the crown is entruſted, and 
1 may grant the duties oa ſubject in conſideration of repairing the port. 
Per Lord Man field. Cowper, 108. Mayor of Exeter v. Trinlet, 
Trin. 32, 33. Geo. 3. C. R. Mayor of Yarmouth v. Eaton. Trin. 
3 Geo. 3. . RM. 


} A to 
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to impoſition upon merchandiſe. If then the crown muſt 
have it by ad ol pa liamentr which muſt be within time 
of memory, how can a corporation or private perſon 
claim them by preſcription? By ſhewing a grant from 
the crown they might have them : upon this trial it ma 
come out upon either of the cant; eſpecially on the indeb. 
aſſumpfit, which was laſt laid, they may ſhew ſome grant 
of the crown; and then the defendant in the action might 
have liberty to ſhew ſoincthing againſt that. This hap- 

ens in ſeveral caſes, and where, notwithſtanding plaintiff 
15 to recover by his own ſtrength, yet ſhall have a diſcovery, 
as in a diſpute between two lords of a manor. 


The injunCtion muſt be to ſtay trial until anſwer or fur- 
ther o der. 


Walker verſus Preſwick, July 5, 1755. 


PRESHT CK and Lacy entered into a contract with the 
plaintiff that the plaintiff ſhould, purſuant to the 
articles, build a ſhip for them; which the plaintiff did. 
Preſwick paid his moiety 3 Lacy did not. The builder of 
the ſhip gave the plaintiff a bill of ſale of, the ſhip, the 
plaintiff gave Lacy poſſeſſion of it to ſail therewith purſuant 
to the articles, but kept all the documents, Cc. of the 
Hip, and was to drawn on Lacy for his moiety 3 which he 
did, and the draughts were proteſted for non-payment. 
Lacy died ; and his executors told his moiety of the = 
to the other defendant Preſcuick with full notice of all 
this; and he fold to one without notice, for aught that 
appearcd. Ti 


The bill ſought to come upon this ſhip as a ſpecific lien. 


Lord CHANCELLOR. 


If the conveyance had been made of land, the money 
not paid, as againſt vendee, his heir, or any claiming 
under him as purchaſer, with notice of this equity, “ the 
land may be reſorted to. This indeed is a chattel, the 
moiety being fold as a chattel to Preſwick with notice, 
and he has fold without notice. Muſt not he be liable to 
pay out of the money he received? I do not go upon 


* From the agreement fer the purchaſe, the vendee is truſtee as 
to the mouey for the vendor, but this does not extend to a third per- 
fon. 3 Atk. 273. 1 Vern. 257. 3 Wms. 291. 1 Brown, 420. 


the 
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the plaintiff's having a lien upon the ſhip from the building, 
Sc. but upon having the legal and equitable property in 
this ſnip by bill of ſale made by the builder to the plaintiff; 
and therefore I have no occaſion to reſort to that other queſ- 
tion of the plaintiff's . a ſpecific lien, the plaintiff 
having the property, which never altered. In all theſe 
caſes you are to conſider the nature, courſe, and practice 
of the buſineſs ; which in the caſe of a ſhip diſtinguiſhes it 
from the common caſe of ſale of goods; for in the caſe of 
a ſhip the conſtant courſe is, that the bill of ſale aſſigns the 


property. 


The rule of the court is, if the plaintiff is intitled to One deſen- 
relief againſt both defendants, and one ought to indemnify — = 
the other defendant, who is decreed to pay to the plain- | gee 
tiff, the court often gives liberty to that defends to pro- — ano- 

t 


ſecute the decree againſt the other. As where a ſurety pays — 
e 


burſe Preſwick for what he ſhall pay to the plaintiff for the (62 3) 


moiety. 


Co defendants may read any thing proved on the part of Ce-defen- 


gy” « a da a 
the plaintiff, becauſe that is proof examined to againſt all — — 
the defendants. dence 

proved for 
plaintiff, 


Drinkwater verſus Falconer, July 8, 1755 Cafears. 
At the Rells. | 


GARAH IRESON in 17146, ® having 400 J. new Legacies. 


South-Seg annuities, and 400/. Eaft-India ſtock, makes 1 


her will; by which ſhe orders all her debts to be paid; exiſting, 
then gives * to my friend and ſervant James Falconer, 10/. the whole 


« per annum for life, to be paid out of my dividends of no 
% 400/. in the joint ſtock of South Sea annuities, now thine ef. 


© ſtanding in the company's books in my name, by half for pecu- 


** yearly payments ;” and after his death the ſaid annuity 2 but, 
to his wife for life in the ſame manner; ** and I do here- ſing 5 

| x gone, A. 
debt ſpecifically bequeathed, and afterwards voluntarily paid in, no ademp'ion 
of the legacy : if a compulſory payment, it may or may not be ademption accord- 
ing to circumſtances ; for if a particular reaſon is given, or if replaced on ſame 


fund, or ſo ordered, it is no ademption. 


* r Vol. 424. Ante, 560. 
cc by 
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t by charge my ſaid annuity ſtock with payment thereof 
* accordingly ; and J give to J. D. my 4ool. Eafl-India 
r“ ſtock, and alſo my 400o/. joint ſtock in So th-Sea new 
* annuities, ſubject to the payment of ſaid annuity, to 
«© my coufin Mary Burkett, and after her deceaſe to her 
children; and after ſome pecuniary legacies all the reſt 
and reſidue of her perſonal eſtate to Sarab Thomſon. In 
Feb. 1749, (he buys another 100/. South-Sea annuines ; and 
in March following ſells 4oo/. Eaſi-India ſtock, and the 
produce thereof ſhe adds thereto to buy in new South-Seaq 
annuities, 800/. Notice being given to the creditors of 
that fund to accept the reduced intereſt, ſhe not accepting 
the terms is paid off the 4oo/. new South-Sea annuities, 
ſhe originally poſſeſſed, and the 100/. ſhe bought in after- 
ward, by a draught on the bank; which draught ſhe deli- 
vers to one Mr. fiſher, with directions to him to inveſt it 
in the three per cent. annuities, if he ſhould think beſt. 
Viſber, without ſignifying to her (as far as now appeared) 
that he did not think the three per cent. beſt, veſted that 
in theſe very South-Sea annuities. The teſtatrix ſhortly 
before her death makes a codicil, and thereby gives to 
«© my loving couſin Thomas Bow my note of 500/l. which 
«© Mr: Fiſber now has for me ;” then after ſome pecuniar 

*< legacies ſays, I defire this may ſtand as well as the will, 
* which is in the hands of Mr. Fiſher.” | 


The bill was brought by the ſurviving executor to ſettle 
the claims of ſeveral perſons under the will. | 


(6 2 4) Sir Thomas Clarke. 
If the pay- The bequeſts of the 4co/. Eaft-India ſtock, and the 


ment is a 4oo/. new Soutb-Sea annuities, and alſo the 10/. per annum 
_ act charged, are undoubtedly ſpecific bequeſts, deſcribing the 
I ang fund by a proper pronoun, all my, Oe. The rules as to 
ereciitor, ſpecific legacies are known; in ſeveral things they are 
ay _—_ preferred to pecuniary legacies, in others not. They are 
© Intitled to this advantage, that if there is not a penny for 
makes a the pecuniary, a ſpecific legatee ſhall take the whole, if 
fabſequent that exiſts 3 on the other hand if it does not appear on the 
_ — of geath of teſtator, it is gone, and the general aſſets cannot 
had ba is be reſorted to. To apply theſe rules: firſt, as to the 400h 
adeemed. Southb-Sea annuities 3 that exiſted, and is rightly compared 
to a debt owing from the puhlic to the teſtatrix. The 
debtor afterward inſiſting on hetter terms, or to pay it off, 
the teſtatrix in conſequence of not accepting the terms of- 
fered by the public is paid off. If it reſted here, my 
u 
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upon the notice of the company and her not accepting the 
terms, it might upon the diſtinction taken in ſeveral books 
have admitted of ſome doubt, how far that ſhall amount to 
an ademption of the legacy or not; becauſe as to the 
payment this was a kind of mixed act, and fo far different 
from thoſe caſes; for it might he ſaid, the payment was 
partly owing to what was inſiſted upon by the debtor, and 
partly to the non-compliance on the other fide. But I 
will take it both ways without regard to the diſtinction be- 
tween voluntary and compulſory payment. The payment 
was occaſioned by a mixed act of the debtor and cred tor. 
But ſuppoſing it was a voluntary act, and that ſhe was 
merely paſſive, it is clear, that a voluntary payment of a a 
debt to a creditor, who has ſpecifically bequeathed that, 
will create no variation in the thing bequeathed ; becauſe 
the teſtator is out of the queſtion, has done no act to ſig- 
nify a variation of intention. Next, ſuppoſing the pay- 
ment compulſory,” that is upon not accepting the terms 
offered; that does not of courſe vary the caſe, but may 
or may not adeem the legacy according to the circumſtan- 
ces with which it is accompanied. * If a man after hav- 
ing given a legacy compels payment in of the debt, that 
does not of itſelf import an ademption of the legacy ; for 
he may have other ſufficient reaſons to induce him to call 
it in; which may be a compulſion of payment for the be- 
nefit of the legatee, ſo far from being an ademption, as it 
the debt was in danger of being loſt : the court therefore, 
where payment is compelled, does not conſider it as an 
ademption, but enters into evidence 9 anime that debt 
was called in; and then it may be a doubt, whether or no 
it was owing to a change in the teſtator's mind : but if a 
particular reaſon is given, it will be far from being an 
adepmtion. This payment upon her refuſing to comply 
with the terms, which was partly for her own benefit, partly 
for the legatees, had it ſtood on that alone, ſo far from 
being a change of mind in her to the prejudice, rather 
ſhews a deſign in favour of the legatee. Suppoſe a perſon 
compels the payment of a ſum of money, and afterward 
replaces that ſum upon the ſame fund again; if there is 
nothing more in the caſe, I think ſtrongly, that the will 
would have operated upon that new fund ſo acquired in the 
lame way as before, ſo as to have paſſed it to the legatee 
notwithſtanding that previous change, it ſufficiently an- 


This qiſtinction between voluntary and compulſory payment was 
*merly held, 1 Eq. Ab. 302. 2 Wms. 165, 328. But is not now 
*Dproved of, as the compulſion might be to ſecure the legacy. 
Wau. 469. 3 Wms. 336. 1 Wms. 464. WE” 

ſwering 
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ſwering the deſcription in the will. If this 400/. had been 
replaced out or even ordered fo to be, by her, I ſhould 
have thought it no ademption of the legacy, if the caſe 
had depended on that without other circumſtances. But 
ſhe happens to have done a great deal more, making a ſe- 
cond diſpoſition of this very property j for the draught is 
delivered by her to Fiſber, (if in a different fund; it is 
ſtill ſtronger), and afterward by codicil gives that identical 
draught to the defendant Bow. The effect of that bequelt 
is ſaying, „if he has not executed my direction by in- 
« veſting in that fund, which, I take for granted; he 
c has not, I give the thing coming in lieu of that ;“ ac: 
cording to the caſe where a real eſtate was deviſed, and 


v R obin- ; 
ſon. 5 evicted after death of the teſtator, and damages were reco- 


18, 1741. 


On evic- 
tion of 

eſtate de- 
viſed, the 


damages 


vered by virtue of a vovonant in the purchaſe-deed ; the 
queſtion was, to whom the damages ſhould go; and the 
court gave the damages in lieu of the thing to the deviſee. 
So in Carew v. Coventry, which was a deviſe of an eſtate 
to be exchanged with another belonging to a college in 
Oxford; and that the eſtate, the college was to give, 
ſhould go to A.; the college (whether prevailed on by the 
heir at law, as was moſt probable), refuſed to exchange; 
though greatly for their benefit ; upon a queſtion between 
the heir at law of teſtator and his ſpecific deviſee of that 
eſtate the heir ſaid, this is not the eſtate given to you, but 
another the college was to give; but the court held the 
deviſee intitled. So here the teſtatrix meant Bow ſhould 


to devilee. have the note, if it exiſted ; if not, the thing in lieu of 


So of an 
eſtute in 
Leu of It. 


it. Next, conſider the 400/. Eaſi-India ſtock : this ſhe 
voluntarily ſells out; and with the produce and other mo- 
ney of her own added to it, purchaſes $00/. new Seuth-Sea 
annuities. It is infiſted on the part of thoſe, who had a 
ſpecific lien on the 4oo/. new Sutb-Sea annuities, that this 
being converted into the ſame fund, by virtue of that cir- 
cumſtance and of the codicil, ordered to ſtand as well as 
the will, it intitles them to have recourſe to the 800“. new 
South-Sea annuities. This 400!. is to be conſidered as a 
debt, and wherein thoſe caſes where the debt is called in. 
It is ta be conſidered as a ſhare in a partnerſhip: then ſup- 
poſe, one intereſted in a partnerſhip to a particular amount 
or ſhare, deviſes ſpecifically to A. his ſtock in trade and 
ſhare in partnerſbip ; afterward ſells that out to another 
for a valuable conſideration; no doubt but that is an 


(62 0); ademption of the ſpecific legacy; for ſuch legatee mult 


ſuffer the diſadvantages and inconveniencies, as well as be 
intitled to the advantages, attending that kind of legacy- 


Thus would it be, if it barely ſtood upon the ſelling out, 
| without 


in the Time of Lord Chancellor HARD wWIcERE. 


without regard to what was done with the money; for if 

the teſtatrix places out that money upon another fund, it 

would he going 1 ſtep farther in prejudice of the legatee. 

Beſide, ſhy has added more money to tat; whereas if ſhe 

had deſi ned this to an{wer the original ſpecific bequeſt, 

ſhe would have kept tais ſum diſtin and entire. It under 

theſe circumſtances the immediate legatee of the paſtner- 

ſhip or Eaft-India ſtock could not have recourſe to that 

when changed and converted, a fortieri a perſon intitled 

to another fund can never have recourſe to this, unleſs 

there is ſomething in the codicil to occaſion that. It is clear 
therefore, that the original ſpecific lien is gone. The caſe 

as to the 4000. Soutb-Sea annuities will go a good way to- 

ward deciding the queſtion as to this 400/. It ſhews the 
teſtatrix knew, what an ademption was, the effect and con- 

ſequence of it; and then could not he ignorant of it, where 

ſhe was ſole actreſs, as ſhe was as to the ſelling of the Eo/t- 

India ſtock. “ The will was ended as to the 4oo/. South-  . .. di- 
Sa annuities, the teſtatrix ſhewing a change of mind as regjng the 
to that; and ſo entirely inconſiſtent is the codicil with will to 
the will, that it not only gives the ſame thing to a different — * 
perſon, but gives legacies, which cannot poflibly be paid 1 Jegaey 
together with thoſe in the will, there not being enough lapſed or 
to pay all. One great objection is from that general di- adeemed. 
rection in the codicil, that the will ſhould ſtand ; but that 

cannot operate in the extent, the ſpecific legatees would 

take: for it cannot operate to make good a legacy adeem- 

ed. A lapſed legacy by deviſee's dying in life of teſtator 

could not be made good by ſuch direction in a codicil, nor 

by parity of reaſon could a legacy adeemed, which 1s as 

much gone as a legacy lapſed. If it could not operate in 
contradiction to the operation of law, much leſs can it in . 
contradiction to the aQs of teſtatrix. Then the direction 

amounts to this ; that the will ſhall ſtand ſo far as not con- 

tradicted by the codicil or other acts done by me; it does 

not operate by way of analogy to republication, which it 1s 
improperly called. Her acts operate in direct contradiction 

to the will ; -conſequently ſhe meant not to put the will in 2 

better condition, which the ſpecific legatees inſiſt upon to 

| make good the legacies adeemed. Theſe annuities there- 

| fore are gone together with the ſpecific legacies of the funds 

| themſelves” out of which they were to come: and the de- 

| ſendant Bow is intitled to the produce of the note bequeath- 


ed by the codicil. 


. ® 3 Vol. 443, 49%. 
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gift by a 
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Calc 217. Bridgman ver/us Green, July 9, 1755. 


HE bill ſought to call ſeveral perſons to account for a 
ſum of 5000/. obtained trom the plaintiff by the fol- 
lowing means. * 


— George Green, who was at firſt footman and afterward 
by fraud valet to the plaintiff, prevailed on his maſter, over whom 
and impo- he had got great influence, to convey an eſtate to him on 
ſu ion re- pretence of qualifying him to kill game. Though there 
—__ was a wal eas of ſeiſin, he never was in poſſeſſion, 
*onvey- and the rent was (till paid to the plaintiff, who afterwards 

ance, for fold that eſtate, and conveyed another to George Green in 
— — conſideration of his delivering up that, and upon the ſame 
afterw rd pretence as before ; but the rent ſtill continued to be paid 
to be ſet up to plaintiff. Thele conveyances were executed at ſuch 
22 ft. time, as G. Green had got the plaintiff to live ſeparate from 
for fictiri. his wife, and imported on the face to be in conſideration 
ous conſi= of 3500/7. but no money was ever paid or intended to be 
deration paid, and on the defendant's part was read a letter under 
— by the plaintiff's own hand deſiring to have 3500l. inferted 
imſelf, in the deed as a conſideration. Then the plaintiff makes 

though a mortgage of his whole eſtate, in which E. Green was 
found a not conſidered as owner; and the pretence of mortgaging 
jury, ſet Was to enable the plaintiff and G. Green to travel and to 
afilein learn the languages for that purpoſe. The money raiſed 
equity. hy the mortgage was 5000. of which 30000. was paid to E. 
Gree and his wife; 1000/. to Thomas the brother of 6. 

Green; and 1000/. to William Lack, the attorney employ- 

ed in the mortgage, but in truſt for the ſon of ſaid William, 

who alſo got from the plaintiff two promiſſory notes for 

105/. and 123/. the one 2 procuring the money, the other 


tor his bill ot coſts. 


The plaintiff brought his action for this money, and 
was non- ſuited at Glauceſter aſſizes. 


The grounds of his preſent bill were two. Firſt, that 
he was weak and liable to be impoſed upon, and that ad- 
vantage was taken by an artful ſervant : ſecondly, that this 
is a conveyance made, and this money paid on a fiQitiou 
conſideration now ſet up as a gilt. 


# 2 Wms. 203. 2 Ch. Caſ- 103. 2 Ark. 324. 


2. r K , eT*»T = rr 


cr 


in the Tinie of Lord Chancellor Haxpwicks,; 


Lord CHANCELLOR- 


Next to the ſurpriſe and concern one has to ſee perſons 
enter into ſuch a combination as this, is the ſurpriſe to ſee 
it contended in a court of juſtice. It is moſt extraordinar 
to think a court of juſtice can wink ſo hard as to ſuffer it 
to be ſupported. As to what was alluded to at the bar, 1 
will only ſay, that in caſe what'was alluded to was proved, 
| ſhould notwithſtanding be obliged to make the ſame de- 
cree as now; for it is incumbent on a court of equity to 
act by ſuch rule, as tends moſt to diſcountenance the 
crime ; by the like rule courts of law as to conditions: 
but I make no ſuch conſtruction, but go on the facts and 
eridence before me, by which it is the plaineſt caſe of im- 
poſition of ſome kind or other. As to the 1oood. which 
Thomas Green and William Lock have got, there is pgs. 
to ſupport it, not a ſyllable of gift or intention of gift; a 
not only no conſideration, but there is nothing to found 
a conjecture upon; this is left entirely undefended; and 
that throws a complexion upon the whole, if it wanted 
that ; it ſhews they did what they thought fit, and divided 
his property, as they pleaſed. It is plain, that the origi- 
nal of this took riſe from a pretence of qualifying G. Green 
to kill game; and as plain, whether from that cauſe or 
pretence or any other, that this 2 was taken at the 
time that they had got the plaintiff's wife 
and as plain, that this G. Green was the evil inſtrument in 
creating diſſenſion between him and his wife z and under 
the influence he had gained, however it was, he the 
conveyance of an eſtate under this preterice of qualifying, 
frequently ſo declared by himſelf ; which was plainly not 
intended to be a real conveyance 3 and when that eſtate 
was fold, no conveyance was made as from Green. The 
next conveyance took riſe from the ſame cauſe, and that 
dy reaſon of delivering up the firſt eſtate : and therefore 
all theſe are conneQed together; and the money got for 
the mortgage was diſttibuted among them. As to the im- 
proper parts Green acted as to his maſter and his wife, it is 
not neceſſary to repeat them. As to the firſt ground for 
letting this aſide I do not go upon this, that the plaintiff 
was ſo weak as not fit to manage his affairs: he was not 
o he was a vety imprudent man, but not ſo weak as to be 
called a fool. Liable to be impoſed on he was; but the 
ſtrong ground here is, that theſe conveyances, in conſide- 
tation of which this money was paid or pretended to be 
jad, were made originally upon a conſideration pecuniary 

3A 2 inſerted 


(628) 


away from him; 
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inferted in the deed, which is now ſet up as a gift. This 
court will not ſuffer one to take a conveyance for conſide- 
ration, and afterward ſet it up as a gift; and many con- 
veyances have been ſet aſide upon that. The ground of 
that was ſaid for the defendant to be, that if a fictitious 
conſideration was inſerted in a conveyance, arifing from 
the grantee, the court would not ſuffer it to be ſet up as a 
gift, becauſe contradictory do his own act; but that if gran- 
tor, meaning and intending a gift, inſerts a colourable con- 
fideration, he himſelfſhall not take advantage of it afterward 
and ſay, it was not a gift: and here the plaintiffhy letter under 
his own hand deſires that tobe inſerted. But I muſt take that 

(629) to be only vonſiſtent with the reſt of the evidence, that he, 
intending to make a conveyance for a ſham qualification in 
lieu of the conveyance of the firſt eſtate which had been 
afterward ſold, makes this colourable conveyance for the 
ſame purpoſe, but ſtill upon the ſame ground that the firll 
conveyance was; and therefore ſtil] the tenant in poſſeſſ- 
on ſwears, he never delivered poſſeſſion to Green, but paid 
rent to the plaintiff as before. Hence then it appears, that 
the conveyance was made on this colour and pretence.— 
He takes advantage of it now to ſet it up as an abſolutc 
gift; which does not really appear to be intended, nor a 
real conſideration : but confidering the tranſaction, and the 
manner of dividing this money without any colour or pre- 
tence of conſideration as to the other defendants, it ſhews, 
they divided his property as they pleaſed, without any in- 
tention of gift. Under all theſe circumſtances it is impol- 
fible to let this conveyance ſtand ; and I never ſaw a more 
barefaced and ſhamefut tranſaction. It is ſaid, this has 
been tried, and the jury have found it to be a gift ; but 
the jury could find no otherwiſe, they could not enter into 
the conſideration to ſet it aſide for fraud, and therefore 
found for the defendant at law. IF muſt then ſet aſide all 
this tranſaQion, and direct the defendants to account for 
and repay this money ſo received, as obtained and di- 
vided without any conſideration and by impoſition ; and 
muſt charge them all with the whole, all being combined 
together. 


_ The plaintiff abjected to reading the depoſition of Lc 
on the part of Green. | | 


> .%S . ĩ mA !!. 8 


2 


Fridence Lord Cbancellur ſaid, he would read it, if he could: — 
of co-de- but it could not be done. It has often been a queſti, Bi b., 
— on, whether particeps fraudis ſhould be read or not; and * 
Harding ſometimes the boundaries have been pretty nice. K *r 


Wat 
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was concerned as an attorney and truſtee, he has been read, jntereſted 
ind it has gone to his credit only though not to his com- not allo 
petency 3 but here he is directly charged as guilty of the ed. 
whole, and not only that, but as intereſted : for here he If only as 
is a truſtee for a conſiderable ſum given to his ſon, which Toner | 
| muſt conſider as given to himſelf : otherwiſe all frauds it goes tobis 
would be eaſily covered; beſide he is intereſted as to the creditonly. 


ſetting aſide the two notes. 


* 


Anonymous, July 9, 1755» . Caſe arb. 


At the Rolls. 


N a bill for ſpecific performance of an agreement to — — 


let the plaintiff into trade, His Honour ſaid, he ne- mance of 
rer knew an inſtance, that the court decreed an account agreement 
of the profits of that trade from the time the plaintiff ought 3 1 
to be let in, as was now deſired. Where a truſtee has mo- account 
ney of an infant to lay out in the funds for the infant's back of the 
benefit, and lays it out in trade, which produces 101. per — 1 
cent. the court will give that infant an option either to have but jafane 
intereſt for the money or the profits of the trade : but that whoſe truſt 
is a very ſingular 2. and the only one of that kind, Ie is 
and he knew it done in the caſe of a brewhouſe. The trade ha 
court would not decree performance of an agreement for an option. 
letting the plaintiff into a trade, and then decree damages ( o) 
for the plaintiff for delay in not letting him in ſooner ; 3 
for that the plaintiff might have had, if he had uſed his 
remedy at law. 


Anonymous, July 12, 1755. Caſe 21g. 


Bill by the principal debtor to ſtay proceedings in Injunciion. 
| action at 4 diſmiſſed, the 5 Bill by 1 
ther bill for the like injunQion. der for 
injuncti. 
lord Chancellor, upon ſhewing cauſe againſt diſſolving — 
the injunction, ſaid, that where the equity was determined Dan Pac 01 
45 to the principal by diſmiſſion of his bill either on hear- bring ano- 
ing or for want of pre ſecution: he never knew an in- tber taking 
ſtance of a new bill by the bail to the action taking up that — * 
equity; which would be moſt dangerous to admit. The ty unlefs 
common method of procceding 'is, where the principal, for colluſi- 
"ings a bill againſt an action at law, and injunction be- . 
W granted, it is a motion of courſe notwithſtanding the 
unction, to proceed to make the bail liable. If the 


doctrine 


Caſe 220. 
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doArine now inſiſted upon is true, it would be neceſſary 
to make the bail party to that bill ; for it is now ſaid, that 
the bail is not bound in that ſuit. If ſo, and if other per. 
ſons are allowed to ſet up the equity again, and overhay| 
the whole matter, injunctions to ſtay proceedings at lay 
would never be at an end, and the plaintiff at law might 
never come at his right, or at leaſt could not get out exe- 
cution until after a great number of years; and it would 
be neceſſary to have an act of parliament againſt the power 
of this court to grant injunctions. But notwithſtanding 
this, if there is a colluſion, or a charge in the bill of col. 
luſion between the principal (defendant at law) and the 

laintiff at law, and the injunction is diſſolved by colluſion 
in order to charge the bail at law, the bai] might take up 
the equity: but it would be then a new equity; for fraud 
and colluſion affect every thing, and would give a right 
to reſort to the original equity: but in this caſe there 11 
no pretence of it, therefore diſſolve the injunction ab- 
ſolutely. | | 


Anonymous, Hid. 


) » T HE plaintiff having dy a conſiderable time af- 


ter anſwer, and then an order being obtained to refer 
the anſwer for impertinence, Lord Chancellor diſcharged 
that order, ® comparing it to the rule as to exceptions, 
where not brought in in two terms; there being no rule as 
to the time for referring an anſwer for impertinence, which 
is diſcretionary in the court. But a bill cannot be referred 
for impertinence after anſwer, nay after ſubmitting to an- 
ſwer, as by praying time, &c. 7 though for ſcandal a bil 
may be 4 at any time. 


Lord Thurlow refuſed to ö ſuch an order, for there | 
no eſtabliſhed rule of court within what time an anſwer may be te. 
ferred for impertinence, and though Lord Hardwicke had compared 
it to exceptiohs, yet he did not lay down a rule on the ſubjeR. | 


wn, 400 


+ Ante, 24. This was the old rule, Bunb. 394 ; but in 2 Was 
311, Lord Chancellor King altered it as occalioning great __ 
and ſaid defendant by anſwering, waived any objection, and w_ 
not afterwards to procure the bill to be altered, and made a ne 

one of. 2 Eq. Ab. 69. | 
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Hinton verſus Hinton, Fuly 14, 1755. Caſe 221. 


USBAND, copyholder for life of an eſtate in which pog, july 
by the cuſtom of the manor his widow was intitled 16 

to free bench, when in gaol enters into an agreement for Copyhel - 

valuable confideration for the fale of that eſtate to his ſon, 8 

but dies without executing the agreement before actual ſur- „luabie 

render of the copyhold and the paſſing of the legal eſtate to conſidera- 


the ſon, who brought this bill for ſpecific performance of ene 


1 
the agreement, and that to the excluſion of the widow's TS 
cuſtomary free bench. 1 be fore ac- 


tualſurren- 


+4 . „ I} 
For Plaintiff. Such an agreement is an alienation of 2 


the huſband's eſtate ſo as not to intitle the widow at the o pertor- 
time of his death to her free bench; which can only be of formance, 
ſuch copyhold lands whereof her huſhand died ſeiſed, and — 
not like dower at common law, which is a right in the don to fu 
widow in ſuch lands as the huſband was ſeiſed of during render ice 
the coverture, and therefore by the marriage the wife gains bench. 

an inchoate right to the dower, which the huſband cannot 

defeat without her levying a fine, and then not without her 

conſent ; which is not the caſe of free hench, for the huſ- 

band by parting with the eſtate during the coverture pre- 

vents that right; and his widow therefore derives from him 

as ſhe was in his power. This is not like the death of a 

jointenant ; in which caſe the ſurvivor is in by his original 

right, which cannot he prejudiced by a will. Here was no 

original right; her right not taking place until the huſ- 

band's death, and depending on his acts, which may alien 

eicher in law or equity. It is like the right of a bond- 

creditor, who has a lien upon all the lands, of which the 

debtor dies ſeiſed, but the debtor may at any time during 

his life alien that land; and if ſuch debtor articles to con- 

vey his eſtate, that will take away the right of the bond- 

cred tor, for it is the eſtate of an and there may be 

everance of jointenancy by articles in equity or equitable 
conveyance. * fair — 9 — — —_ who has (63 2) 
articled tor ſale of the eſtate poſtponed to the purchaſer ; 

an agreement for fale for valuable conſideration being con- 

\dered to all intents in this court as an actual ſale, and 

the huſband as truſtee for the other from the time it ought 

to have been executed. 


T Ante. 582. 
Por 
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For Defendant. They, who claim under the perſon en- 
ter into an agreement for conveyance of an eſtate, ma 
be hound thereby as an heir at law, Oc, but the defend. 
ant comes in in another right, by virtue of the cuſtom. 
She has an initiate right by marriage, if ſhe ſurvives the 
huſband, and he dies ſeiſed; and then if not lezally de- 
feated, the queſtion is, whether this court will carry that 
equitable lien into execution againſt one clainiing in ano- 
ther's right. If tenant in tail enters into a contract for 
ſalc of the land, he may bar by fine or recovery, yet it he 
does not do it in his life, but ſuffers himſelf to lie in gaol, 
it has been held in this court, that it ſhall not be carried 
into execution againſt the iſſue in tail and remainder. 80 
if tenant in tail contraQts for ſale of timber, for actually cut 
down in his lite, the contract will be fo far „but not 
for the reft, though a tree happens to be haſt cut down; 
for it muſt be done in his life; and ſo it is as to tenant for 
life without impeachment of waſte, who makes a contract 
for the ſale of timber. But Muſgrave v. Daſbwead, 2 
Ver is in point. Therefore although, where buſband is 
ſciſed as truſtee, the widow cannot claim either dower or 
free bench againſt ceſtuy que truſt, this is not that caſe; 
for ſhe had a right before. Free bench or copyhold is ſub 
modo as much the right of the widow as dower. Huſband 
committing felony bars the right of dower, or if huſband 
with his wife entcr into agreement to levy a fine, and he 
receives the money thereon, but dies befare {ugh conveyance 
is made, that will not bar dower, | 


Lord CHANCELLOR. 


There are two queſtions. Firſt, where a copyholder for 
life with a cuſtamary widow's eſtate, entering into an 
agreement for valuable conſideration for ſale of that eſtate, 
dies without executing that agreement, and without mak- ' 
ing that ſurrender and paſſing the legal eſtate, and the 
widow ſurvives, whether the purchaſer of that eſtate by 
ſuch agreement in equity is intitled in a court of equity 
to have a ſpecific pertormance not only againſt the repre- 
ſentative of the huſband, but againſt the wife ſo as to ex- 
clude that free bench or that cuſtomary eſtate, ſhe would 
be otherwi!e intitled to? Next, ſuppoſing there may be 
ſuch a caſe, and the court would carry it into execution, 
whether in the preſent caſe there is ſufficient proof of what 
this agreement was to warrant a court of equity to cat) 
it into execution ? 7 


A 
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As to the firſt there might originally be ſome difficulty : 
but notwithſtanding Muſgrave v. Daſbweod, I think, taking 
it as a general propoſition, this court might do it. Copy- 
hold e ſtates are liable to agreements and truſts to be declared 
on them, as freeholds are ; and therefore notwithſtanding 
that gen-ral reaſon as to the Lord's fine (in 2 Yer. 63) it has 
been often determined, that if a copyholder enters into an 
agreement for ſale, and dies before ſurrender, or makes a 
ſurrend r, and dies before preſentment (which makes that 
ſucr.nder void) this court will decree that, being for valu- 
able conſideration, to be carried into ſpecific performance 
arainſt the heir or voluntary claimant ſtanding in place of 
that copyholder. That was particularly the caſe of T ay/or v. 
Wheeler, (2 Ver. 564.) which underwent a good deal of 
conſideration, and is oſten cited, but cited on another head, 
to ſhew, * that aſſignees under a commiſſion of bank- 
ruptcy take the bankrupt's eſtate hound by all the equity 
to which the eſtate was liable in the hands of the bankrupt ; 
which has been ſo ſettled ever fince. As it would be ſo 
againſt aſſignees under a commiſſion of bankruptcy, and 
azainſt heir at law of the copyholder, or any perſon intitled 
to the benefit of the life-eſtate as ſpecial occupant during 
life of the bankrupt, the queſtion then is as to the widow, 
by reaſon of free bench, and whether ſhe is in the like caſe 
of ſuch aſſignees, or heir, or perſon claiming voluntarily 
under the copyholder ? It is inſiſted for the plaintiff, that 
ſhe is, becauſe free bench differs from dower at common 
law, as it is a right the widow has upon death of her 
huſband of ſuch copyhold lands, whereot her huſband dies 
ſeiled; that is the cuſtom; whereas dower js a right in the 
widow of ſuch lands, as the huſband is ſeiſed of during the 
coverture, and therefore by marriage the wife gains an 
inchoate right ta dower, which the huſband cannot de- 
feat without her levying a fine, and therefore not without 
conſent: which is not the caſe of free bench, for that the 
huſband by parting with the eſtate during coverture pre- 
vents that right, and therefore the widow derives —— 
her huſband, as ſhe was in his power. Now that is a mixed 
queſtion : ſhe does ſo far take from the huſband, that her 
widow's eſtate is in the power of the huſband to deprive 
her of, if he ſurrenders fairly during the coverture : but it 
154 right arifing from the cuſtom of the manor, and that 
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the cuſlom of the manor is the ground of the right. But 
jet there are ſeveral caſes, in which this court will take 
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the benefit of it from her, notwithſtanding ſhe had the he. 

nefit of it by law; and therefore it is admitted, that if the 

huſband is ſeiſed only as truſtee, as if another perſon pur. 

chaſed a copyhold eſtate for lives or in fee in name of the 

Truſtee huſband, and paid the purchaſe-money, if the wife claimed 
dam ei. free bench, this would prevent her claiming it againſt ce 
ther. que truſt, becauſe he was owner in equity of the eſtate; 
and in this it does not differ from dower at common law ; 

(634) tor if huſband 1s ſeiſed merely as truſtee, the wife would 
he intitled to dower at law, but this court would not ſuffer 

her to take advantage of it ; becauſe it would be taking 

part o that eſtate, the whole of which was in another, and 

againſt conſcience. This is not a truſt declared, but a 

truſt of conſtruction of this court; that is, where a contract 

for purchaſe of an eſtate whether, freehold or copyhold, 

and vendor dies before conveyance of the legal eſtate by 
ſurrender (as it is in this caſe) if the contract is performed 

on the part of the purchaſer, or if he has done all that is 

neceſſary on his part, the court conſiders things contraQted 

to be done for 2 conſideration, as done, and conſiders 

the other as truſtee from the time he ought to have per- 

formed. That goes a great way to this point: the prin- 

cipal caſe againſt this is that of the iſſue in tail and remain- 

der; and it is truly ſaid, that if a man, ſeiſed of an eſtate 

tail with or without remainder over, contracts for ſale, and 

receives the purchaſe money, and dies in the firſt caſe with- 

out levying a fine, or without a recovery in the liſt caſe, 

Aoree. this court would nat carry into execution againſt the iſſue 
nes car. in tail; as was the caſe of Mr. Savil of Medley, who when 
ried into tenant in tail c1oſe rather to live in goal, and be ſerved in 
1 plate there, than to perform his agreement; but the ground 
Seinen of that is, the iſſue in tail in the one caſe or remainder man 
or rema n- in the other claim per formam doni from the creator or 
der, claim- author of the eſtate tail, and therefore though in the pow- 
— 9 er of tenant in tail to be barred by a particular conveyance, 
that not being done, the court cannot take away that right 

they der.ve not from the tenant in tail but from the author: 

that is a different ground. If therefore it had not heen 

for the caſe of Muſgrave v. Daſbweod, J ſhould have but 

very little doubt to determine this caſe. The ground there, 

that the widow's eſtate was not to be confidered as an in- 
cumbrance, muſt be, that it was not created by the huſ- 

hand. I do not underſtand that part of the caſe, where 

the book ſays, the court of law was divided; I do not fee, 

how that could come in queſtion in a court of law; nor 

do I ſce how the lord was concerned as to the fine in that 

calc, where the bill was diſmiſſed ; for that does not * 
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ſeem to he a reaſon to ſupport it. If the articles were ſuch 
as amounted there to a ſeverance of the jointenancy in 
equity, in ſuch caſe this court would decree againſt the 
ſurvivor. But I ſhould not think that authority ſufficient 
to determine this, if this caſe reſted upon that; for where 
it is a clear caſe for valuable conſideration, the court may 
do it. But the nature of this agreement makes the doubt. 
The court would expect it ſhould moſt clearly appear, 
what were the terms of that agreement ; that it ſhould 
be certain, plain, and fair in all reſpects. Then conſi- 
dering the agreement before me, I cannot ſay, that 
appears; I do not know, what it was; and in order to 
carry into execution the terms thereof mult appear. The 
agreement was entered into between father and fon while 
the father was in goal: that is an ohjeQion, unleſs it is 
cleared up. I have no doubt, but a man might make 
ſuch an agreement in goal : bur it muſt be having proper 
aſſiſtance and advice and in a fair manner. Courts of law 
will of courſe ſet aſide on motion warrants of attorney, un- 
leſs of an attorney attending on his part, of his own pro- 
curing, employed by himlelF, and not procured by the 
perſon taking the warrant of attorney; which is a very 
prudent and cautious rule, and a good rule for this court 
to go by. How that was, does not appear in the preſent 
caſe. No confideration 1s mentioned in the letter ot attor- 
ney ; it is only for divers good cauſes and conſiderations 
him thereunto moving. That may, as it is ſaid, let into 
proof; but in this caſe of a ſpecific performance the court 
expects the whole to be in writing in ſome way or other. 
It is ſaid, the real conſideration was, that the ſon was to 
undertake to pay debts of the father, but there was no 
proof of that to my ſatisfaction, nor what debts he was to 
pay, nor reduced to any kind of certainty. Then in a 
caſe io circumſtanced, of an agreement from a father while 
in goal, and ina caſe douhttul of itſelf, and where there 
is authority, it is too hard, and the agreement does not 
appear with ſufficient certainty to decree it. 


Fir plaintiff. Further proof was then read to ſhew a 
conſideration paid; whereupon His Lordſbip ſaid, it was 
then reduced to that queſtion, whether, taking it to be an 
agreement for valuable conſideration and performed on the 
part of the purchaſer, it could be againſt the widow; which 
was very material, and he muſt take care of the precedent ; 
therefore ordered it to ſtand over, and he would look into 


the regiſter's book in that caſe of Muſgrave v. Daſbwood. 
Mathews 
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Mathews verſus Mathews, July 15, 1735. 
Maſter of the Rolls for Lord Chancellor. 


A? MIRAL Mathews had upon his marriage a real 
eſtate of 3oo/. per ann, in ſtrict ſettlement, ſo as to 
make his firſt ſon tenant in tail. Long atterward he enters 
into a deed in 1733, which is an agreement between the 
father and fon upon the ſon's marriage, whereby the father 
agrees to take 800. part of the fortune of the ſon's wife, 
and to make a ſettlement in this way; that in conſideration 
ot the 800/. he {ball in one month aſterward convey to truſ- 
tees for a term of years lands ſubject to theſe truſts, to ſe- 
cure 50/. p r ann. to the ſon, and 8000. to the younger chil- 
dren of the ſon, to be paid at ſuch days, times, manners, 
and proportions, as Thema Matherys the ſon ſhould dire& 
and appoint, and for want of appointment to be paid to 
them equally at twenty-one or marriage, with benefit of 
289K <A upon the death of any be ore; and if he had 
no child, the {aid 800/. ſhould not be raiſed, and the term 
ſhould attend the inheritance, | 


In 1749, he makes a will, and deviſes 7000. per annum 
to his ſon, upon condition that the ſon within twelve months 
after teſtator's death ſhould convey the whole family-eſlate 
for better ſecuring to the teſtator's fiſter in law Anne Bur- 
eſs lool. per annum for life, which he had before given her 
out of the ſaid lands; with another condition that the ſon 
ſhould confirm his will, otherwiſe the 7000. annuity to ceaſe; 
and then makes a very large proviſion for the grandchil- 
dren at their age of twenty-five or marriage, 


In 1750, the teſtator by a deed makes his ſon tenant for 
life inſtead of tenant in tail, as he was before, by levying a 
fine and reſettling an eſtate in the ſtricteſt ſettlement, and 
to no other uſes. 


After his death the queſtion upon the preſent bill was, 
how far the claims of the fon, his wife and children, un- 
der the agreement in 1733, are barred by any other 
viſion in the will of the father; and whether that is 4 


ſatisfaction? | 


Sir Thomas Clarke. 


The deed in 1733, was a contract between father and 


ſon, ſo as to make the ſon and his family purchaſers _— 
ther, 
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father, and created a debt owing from the father to them. 
As to the wife, ſhe has clearly received no ſatisfaction for 
that debt contracted to her. As to the children, the rules 
of ſatisfaction are well ſettled and known; and it is ſtrange, 
how that general rule came to be eſtabliſhed ; that 1s, 
* where adebtor by his will gives a larger or equal benefit, 
it is extraordinary to ſay, that, if the eſtate is ſufficient for 
both debt and bounty, the teſtator upon the rule of con- 
ſtructive ſatisfaction ſhould not intend both. However that 
rule has been fo ſettled, and not broke in upon: yet the 
court diſlikes it ſo much as to lay hold of any minute cir- 
cumſtance to take it out: as that the thing in ſatisfaction 
ſhould be as certain as to the duration and commencement 
of it, otherwiſe, though ten times larger given by the will, 
it will not be held a ſatisfaction. I remember a caſe before 
the Lord Chancellor, where an old lady indebted to a ſer- 
vant for wages, by will gave ten times as much as ſhe owed, 
or was likely to owe; yet becauſe made payable in a month 
after her own death, ſo that the ſervant might not outlive 
the month, although great odds the other way, the court 
laid hold of that. By the articles in 1733, the children 
were intitled to 800. fo as that every child muſt have had 
part of it. By the will he has given twenty times as much 
in the whole among them: but then it is ſo given them, 
that if they do not arrive at twenty-five years of age, or do 
not marry, they would be intitledto nothing. It falls not- 
within the rules ot ſatisfaction, to which the court has ad- 
hered; and it is too much to ſay, the children are not 
intitled to both. 


Next as to the annuity of 5o/. for life to the ſon, inde- 
pendent of the deed in 1750; what is given by the will is 
not a ſatisfaction of what was given by the deed in 1733. 
The teſtator has contracted a debt by the deed in 1733: 
it isſcontended, that the annuity given by the will is a ſatis- 
faction for that: but it is given bythe will diverſo intuitu. 
It is the ſame, as if the teſtator had deviſed the ſettled eſtate 
to his ſon for life, Fc. ſubject to the annuity to Anne 
Burgeſs; and then if the ſon had performed that condition, 
he would be intitled to claim under the deed in 1733. The 


To cauſe a legaey to be ſatisfaction fora debt, it muſt be exactly 
of the ſame nature and certainty, and an apparent intention of the 
teſtator ought to appear. Prec. Chan. 394. 1 Wms. 408. 2 Wms. 5523; 
616. 1 Vol. 521, 126. 2 Atk. 300. Vide 3 Wms. 229, where the 
Maſter of the Rolls ſaid, if teſtator intended a legacy as a ſatisfaction 
of a debt, he would have taken notice of it, and cites a decree of 
Lord Harcourt's in Salk. 508, for that purpoſe. Vide 1 Wms. 410, 
Nete 14th, Edit, where the caſes on this ſubjeR are collected. 
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court never carried the rule of ſatisfaction ſo far by con. 
ſtruction as to make that anſwer a double purpoſe. Sup. 
pole, a man gives a pecuniary legacy to his executor, and 
dies indebted to that executor, and no diſpoſition of the 
ſurplus of the perſonal eſtate ; the queſtion was, whether 
the executor ſhonld be intitled to the undiſpoſed reſidue 
and, having a legacy by the will, by the common rule of 
the court he was barred : but it was inſiſted, that that lega- 
cy ſhould bar all his debt, which was leſs than his legacy: 
* but the court would not let that operate for two purpoſes 
ſo as to make it pay the debt beſide. This caſe is ſimilar; 
for the teſtator has, upon condition that he will ſettle the 
family eſtate, given him the 700/. annuity ; and now it is 
contended to make that 700. annuity pay a debt; the ſon 
upon performing the condition would be intitled to have 
recourſe to the payment of this debt under the deed in 
1733. Thus if it ſtood on the will: but it is neceſſary to 
conſider the deed in 1750, and the force thereot upon this 
queſtion, The teſtator having by the will made an injune- 
tion upon the ſon with which he might or might not com- 
ply; in 1750, they come to an agreement to levy a fime 
and ſettle the eſtate to the uſes and intents afterward with 
ſtrong negative word to no other, It is a new agreement, 
and it is truly ſaid, the will left is executory, and the teſta- 
tor executed this part of the will himſelf: but in what 
manner? Which decides the queſtion, however the ſon is 


ſatisfied, They put the eftate which was the ſubſequent 


matter of that deed in 1750, out of the ſon's power to 
perform that condition annexed to the deviſe of the 7000. 
per annum, which the ſon might have done when the will 
was made, being tenant in tail of that eſtate ; but having 
got the ſon into this ſettlement, it was ont of his power tv 
ſecure that for the life of Anne Burgeſs, though he might 
grant four auter vie, that is his own lite, Then this ſhews 
a variation of intention by executing part of it in his life, 
and putting it in ſuch a way as if no ſuch proviſion as to 
the annuity of Anne Burgeſs had been in the will, This 
annuity of Joo. is by the deed in 1750, a pure annuity 
and free from the condition; and then it is the ſame, as if 
the condition compriſed in the will never had been men- 
tioned ; and if it had been pure and free, it would be a ſa- 
tisfaction of the 50. per annum. By the deed in 1750, 


* 1 Wms. 300. i 
then 
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then it is within the general rule of ſatisfaQion, though by 
the will it would not have been ſo. 


N. His Hongur mentioned a late caſe of Sewel v. 
Clarke, where Gudfrey a brewer had deviſed the 
produce of 10, 0000. to his mother tor her main- 
tenance, and determined that that ſhould abate 
in proportion. 


Hinton verſus Hinton, July 16, 1755. Caſe 223» 


Lo RD CHANCELLOR gave judgment. — 


This caſe is now reduced to the firſt poimt. I inclined to 
be of opinion, that in ſuch a caſe of an agreement by a 
copyholder for a ſale to his fon for valuable conſideration, 
paid as to the greateſt part at leaſt, the father dying before 
actual ſurrender, the purchaſer was intitled in a court of 
equity to carry that into execution, and to compel the 
widow, who, by the cuſtom of the manor, was intuled to 
free bench out of this eſtate to ſurrender her right thereto in 
execution of this. The only doubt, I had, aroſe from 
Muſgrave v. Daſhwood, mentioned in two places in 2 Ver. 
45, and 63, and ſo obſcurely reported there, that I deſired 
the regiſter's book, and looked into it; where it is entered 
in two places, and the days in Ver. appear to be right, but 
in neither of theſe places is there in the regiſter's book any 
ſlate of the pleadings or caſe; in the latter place is a com- 
mon ſhort order of diſmiſſion ; ſo that no ſtate and no light 
can be had from thence. Then the authority of that caſe 
depends on the book, where it is fo imperfectly ſtated, it is 
difficult to know the ground of it; for it might be only a 
bare contract for ſale, the day for ſurrender not being come, 
nur any money paid by the purchaſer; that may be a 
eronnd for a difference, for then vendor was not become 
tnſtee for vendee in that caſe, for it was to be performed 
until the death of the huſband. That authority then can- 
not have weight to govern my judgment; and I muſt con- 
der it upon the reaſon of the thing and other authorities. 
No other authority can be found; and therefore if" is di- 
reſted of any determination to conclude the judgment of 
the court; and therefore I have looked into what caſes at 
common law upon imperfe& conveyances by huſband, and 
left ſo at his death, have been made as to free bench of the 
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wife upon ſuch a conveyance. Some are very relative to 
the preſent; and the analogy and reaſon thereof will g0 a 
great way; for it is a general rule, that equitas ſeguitur 
legem. 'The firſt authority is only a general one to ſhew 
the nature of the wife's eſtate; Remington v. Cole, Ney 29, 
the ground of which was, that the free bench eſtate of the 
wife is but a branch of the eſtate of the huſband: and 
other caſes ſhew, that in events it is in the power of the 
huſband. Another caſe, in 1 Inff. 39 b. goes a good way 
in this; which is a very ſtrong caſe, that a ſurrender barely 
to uſe of a will, the uſe of the copyhold lands direQed by 
the will, and no preſentment until after death of ſurren- 
deror, ſurrenderee ſhall take the lands in preference to the 
ſurviving jointenant, the ſurrender though no preſentment 
being a ſeverance of the jointure: which is a ſtrong ſup- 
port of the determination of C. B. in Carr v. Singer, cited 
by me the other day, that a ſurrender to uſe of a will will 
bar an eſtate tail of a copyhold; for if ſuch a ſurrender, 
though not preſented until after death of the jointenant, 
will ſever the joihture (the objection to which was, that the 
will took place but at the death) though the eſtate tail and 
the uſe by the will are to take effect at the ſame time, yet it 
ſhould bar the intail; that goes a great way to the preſent 
caſe. Another caſe is Ben/on v. Scot, Sal. 185, where there 
was a ſurrender by the huſband, the conveyance imperfe& 
at his death for want of preſentment, that preſentment was 
made after his death, and held to bar the free bench. Ano- 
ther caſe is in Freem. 516. For want of authorities and 
precedents in this court, I have cited theſe at common law 
to ſhow how far and to what degree courts of law have conſi- 
dered free bench in the power of the huſband. This is clear ; 
that where the huſband dies, having made an imperfect con- 
veyance, that is held completed after his death, and to ex- 
clude free bench; which ſhews, how much they held it in 
power of the huſband. Then conſider, how far the reaſon 
of that goes in a court of equity. The huſband has for 
valuable conſideration contracted to ſell the whole of this 
eſtate, all that was in his power in it; he had an intereſt in 
it for his life, and a contingent intereſt to diſpoſe of that 
right of his wife; and the queſtion is, whether analogous 
to thoſe determinations at law ſhe ſhould be bound by this 
act? I am of opinion it is ſo; for it is parting with the 
whole eſtate in equity; and this court conſiders the thing 


as done, from the time it ought; conſiders vendor as truſ- 
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tee for vendee; and that they, who come in his place, ought 
to perform that. The only objection to that was from ana- 
logy to caſes of iſſue in tail, who claim uramum and per 
formam doni; which is compared to this, that here the 
widow claims not undet the huſband, but from the cuſtom 
of the manor, and therefore ſomething diſtin& from the 
huſband. But the determinations at common law go not 
upon that at all; for according to that caſe, that free bench 
is 4 branch ot the eſtate of the huſband, it ariſes from the 
eſtate of the huſband, though it is from the cuſtom of the 
manor; and you might argue in that way as well in Borough 
Eng iſb, wherein lands deſcend to the youngeſt ſon; and 
vet if the father in his life contracts only to carry into exe- 
cution, the youngeſt ſon is as much bound to carry that 
into execution as cuſtomary heir, as much as the heir at 
common law. Nay that youngeſt ſon ſhall be obliged to 


ſurrender the copyhold lands, and the conſideration- money 


to be paid for them ſhall go to the father's perſonal eſtate, 
not to him: yet it might be ſaid, that ſon claims not from 
his father, but by the cuſtom of the manor; This is very 
near that caſe, though not quitez for courts of law and 
equity conſider that cuſtom only as ditecting the derivation 
of that out of the huſband's: eſtate. 


am of opinion therefore, that the defendant is under 
the circumſtances of this caſe bound to ſurrender her wi- 
cow's eſtate in theſe copyhold lands to the plaintiff at his 
expence in pefformance of her huſband's agreement i but 
without coſts, 


Alexander verſus Alexandet, July 17, 1785. 


Maſter of the Rolls for Lord Chancellor. * 


tYAMES ALEXANDER by will bequeaths to 
two truſtees 6000). deſcribing particularly the funds 

of which it conſiſted, upon truſt to pay the intereſt and 
Vol. II. 3B produce 


® Ante 36). 1 Val. 59. 
+} Under power of appointing a real eſtate to the uſe of ſuch child 
and children, &c. and where in default of appointment, the ettate 
Was ſettled to the uſe of all and every the child or children, an exclu- 
e appointment to one is good: there is a diſtinction between a pow- 
of diſtributing perſonalty among younger children, and appointing 
areal eſtate, the natural conſtruction of the former is, to divide it, 
* in general there is no other proviſion; of the latter to give it to 
one 


have a 
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dchil- , : 
ren; nor ſame out at intereſt with her conſent 3 “ and I give unto 


ean a diſ- © my ſaid wife the abſolute diſpoſal of the ſaid ſum of 
— ag © 60001). unto and among ſuch children begotten between us, 
Other to © and in ſuch proportion as ſhe ſhall by laſt will and teſtament, 
appoint. © or by any other deed or deeds, writing or writings, to be 
e— « executed by her in her lifetime, atteſted by two or more 
be void, it © credible witneſſes, direct, limit, and appoint 3”? then di- 
— not rec̃ts the truſtees to pay the ſame according to ſuch. will or 
=_— — appointment; and for want of ſuch a will or appointment, 
which is that the ſaid 6000/7. ſhould fall into and go in the ſame 
—.— manner as the reſidue of his perſonal eſtate; but if his 
18 u bil cre. Wife ſhould think fit to apply in her lifetime any part of the 
ated, but ſaid 6000). as an increaſe of another of the portions given 
by acci- by the will to his ſaid children, or any of them, tor their 
not be ex.. better advancement in marriage or otherwiſe in the world, 
ecuted by then the truſtees ſhould out of the ſaid 6000). iſſue and 
8 pay ſuch part thereof for the benefit of ſuch children, as 
given to his wife ſhould by any writing as aforeſaid direct and ap- 


thoſe not point. 

capable, - 

— _ The mother makes her will, there being then five of the 

takes the Children living, ſhe thereby recites her power, and in pur- 

whole. ſuance thereof gives to her daughter Anne 100l. to be paid 

bs ns out of the ſum of 5 390. which ſhe computed to be the 

exempt only remaining ſum of 60001, after deduQing what ſhe had 

On debts before Paid to ſome of her children; and as to the remain- 

— OE ing produce after payment of the ſaid 100/. ſhe diſpoſes to 
her daughter Mary and ſon James for their own reſpeQive 
uſe each one full fourth part thereof (the whole into four 
parts equally to be divided), and to the ſaid Mary and Fame! 
alſo the other remaining two fourth parts; but as to thoſe 
two-fourth parts upon the truſts following; viz, as to one 
of the ſame to place out or continue on ſecurities during 
the life of their fiſter, her daughter Catherine, wife of T- 
mas Clipperton, and to pay the intereſt thereof to ſuch per- 
ſon or perſons and for ſuch purpoſes as ſhe ſhall from time 


to time direct, and in default of ſuch direction into her own 


one child only being a family eſtate. Per Aſnurſt, Juſt. Durnf. and 
Eaſt. 432. In Fiſher and Biles, Mich. 24 Geo. zd, B. R. an exclu- 


five appointment under a power of appointing, to and amon 17 
his relations, was held good: Reported in Purnf. and re 


Note F. a Vern. 513. rt Wrns, 149, 1 Atk, 389. 1 Mod.! 


re 
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proper hands, my will being, that ſuch intereſt ſhall be for 
her ſeparate uſe and diſpoſal, and not ſubject to the debts, 
controul or engagements of her preſent or any future huſ- 
band; and upon truſt at her deceaſe to pay and apply the 
principal of ſuch fourth part to ſuch child or children, if 
any, as ſhe ſhall happen to have living at her deceaſe, in 
ſuch manner as ſhe ſhall by writing under her hand in na- 
ture of a will or otherwiſe appoint ;z and, for want of ſuch 
appointment, to ſuch child, if but one, if more to them 
equally; in default of ſnch child or children the principal 
of ſuch fourth part, if ſhe ſurvives her huſband, to be 
wholly paid to her for her only uſe and benefit; but if ſhe 
dies in his lite, the ſaid principal at her deceaſe to go to the 
ſaid Fames and Mary, yet for their own reſpeQive benefit 
only as tor one third part thereof to each of them; and as 
to the other third part thereof, and alſo as the other of ſuch 
remaining two-fourth parts, whereof no diſpoſition is here- 
in yet made, upon truſt to pay and apply the principal and 
intereſt thereof or any part of either from time to time 
weekly or otherwiſe in ſuch manner as ſaid Mary and James, 
their executors, adminiſtrators, or aſſigns ſhall in their diſ- 
cretion think moſt beneficial for the perſonal ſupport and 
maintenance of their brother, my ſon Francis, and his wife 
and children, but not for the payment of his debts. 


Sir Themas Clarke ſaid, there were ſome particularities 
in the caſe, and he would conſider of it, and the next day 
delivered his opinion: 1 


Conſidering the nature of the power, the wife was con- 
fined as to the objects to give it to, but left to her diſere- 
lion as to app»rtioning it among them. In conſequence 
of this ſhe was obliged to give the whole among the chil- 
dren; every child muſt have ſome; ſuch ſhare as ſhe 
Pleaſed, provided not illuſory z which has been the lan- 
guage of the court as to ſuch appotntments. If then ſhe 
might apportion, as ſhe pleaſed, it is neceſſarily implied in 
that, that ſhe might apportion it out in ſuch manner as 
ſhe pleaſed z for it is ſuch kind of proportions, as ſhz ſhould 
think fit; and therefore the power in the firſt part of 
the will does not differ from the latter part, where the 
word manner is added; for the firſt word means kind of 
Proportions, This is the nature of the power; * conſe- 


S 2 Brown 22. 
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quently ſne might give an intereſt for life in a particular 
ſhare to one child, or limit the capital of the ſame ſhare 
to another, or even go ſo far as to limit it to a third child 
upon a contingency; provided ſhe doled out the whole 
in this various way among all the children only. One 
_ reſtriction ſhe was under, that ſhe could not have given 
any one child merely a reverſionary intereſt ; + for it was 
intended as a proviſion, and therefore it would be deemed 
illuſory, The power did not require that ſhe ſhould dole 
it out in groſs ſums, and give each child an abſolute inte- 
reſt in that groſs ſum; far which among ſeveral other caſes 
T hwaytes v. Day, 2 Ver. 80, is a ſtrong authority, that 
ſuch a power will enable the giving particular intereſts and 
to apportion ſuch intereſt, as a general power of apportion- 
ing land itſelf would, As this is neceſſarily implied, there 
is nothing in the objection, that where this is deſigned, the 
power is more extenſive, and words added. 


As this is the nature of the power, conſider what is done 
under it. It is obſervable, that in conſequence of the na- 
ture of the power the mother has given to each of the 
five children then alive a ſhare in poſſeſſion, not merely a 
reverſionary intereſt; which I ſhould have doubted whe- 
ther it would be good. The 100/. to Anne, and the one- 
fourth of the refidue to James, and the other fourth to 
Mary abſolutely, are undoubtedly good; ſo is the intereſt 
to Catherine for life in the other fourth part; and the giv- 
ing it to her ſeparate uſe is ſo far from being an objection, 
that it is more ſtrictly carrying into execution the will of 
the father, a ſtronger execntion of the power agreeably 
to his intent. But next the proviſton for the children of 
Catherine is not a good appointment, The mother had a 
power to do ſomething ſimilar to this, but in another way; 
for though that power would have enabled her for better 
advancement in marriage to make a ſtri ſettlement, that 
is implicitly contained in that power to limit any ſhare ſhe 
thought fit to give for advancement of marriage, in that 
way, but ſhe has not taken that method; for ſhe has made 
a diſpoſition of it by her will, and therefore it muſt correſ- 
pond with every circumſtance in that will, No caſe will, 
under a power I to appoint to children, warrant to give to 


+ 1 Brown, 450. 
T Though an appointment to grand-children under ſuch a power 
is void, yet it ought to prevail ſo far as the power extends. | 
; per, 
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grandchileren ; there is a caſe in point to that, if it needed 
it, in Vernon: but it clearly cannot. Thrwaytes v. Day is 
more like an authority on that fide of the queſtion; but 
that is no authority to contradift the reaſon of the thing, 
that the appointment to the children is bad, Next, as to 
the contingent intereſt to Catherine if ſhe had no children 
and ſhe ſurvived her huſband; but in default thereof two- 
thirds to James and Mary, the other third to go over with 
the other fourth to Francis, ſuppoſe Catherine leaves chil. 
dren at the time of her death, it. is impoſſible any of theſe 
limitations over ſhould take effect; it will fall into the reſi- 
due, becauſe it was no appointment, being only a partial 
appointment of that fourth, given only to Catherine for life; 
and the children, though they could not take themſelves, 
would yet prevent the limitation oyer, But the moſt ma- 
terial limitation is that given laſt to Francit, his wife and 
children. Conſider the effect of this appointment: firſt 
on a ſuppoſition that this diſcretionary power was good, 
and had been exerciſed by James and Mary. It is clear 
they could not have duly exerciſed that power without 
giving a ſhare to the wife and children of Francis; other- 
wiſe it is not conſiſtent with the mother's intent; nor can 
I ſay they could diſcreetly have given the whale to Francis; 
and it is clear, that if they had exerciſed this power to the 
wife and children, it would have been bad. If they had 
given any thing (as they maſt ſomething in conſequence 
of their power) it would have been giving ſo much con» 
trary to the intent and effect of the power: but I am 
clearly of opinion, this diſcretionary power was not good; 
becauſe, it there is a power to A. of perſonal truſt or 
confidence, to exerciſe his judgment and diſcretion, A, 
cannot ſay this money ſhall be appointed by the 
diſcretion of B. for delegatus nan pateſt delegars. It was 
determined by Lord Chancellor in Attorney v. Berryman, Feb. 
11, 1752; where a perſonal eſtate was given to ſuch 
charitadle uſe as one Dr. Berryman ſhould appoint ; he di- 
rected the money to be applied as another Dr. Berryman his 
brother ſhould appoint z which the court would not allow. 
Next conſider the conſequence of this; if the power could 
not be exerciſed, will it devolve on the court? It clearly 
cannot; “ for powers devolving on the court are powers 


per, 637. 2 Brown, 30, 54, where Sir Lloyd Kenyon keld the ex- 
ceſs only was void. 3 Bur. 1626, 
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well created in the original, but ſuch as by accident, + as 
the death of perſons, cannot be executed by thoſe per- 
ſons; there is a natural ſubſtrntion of the court in t 

room of thoſe perſons, But if a power is void in the 
original, there is nothing to devulve on the court. It is 
the ſame as it tlie mother had given it herſelf indefinitely 
for the benefit of Francis, his wife and children, laying the 
diſcretionary power out of the caſe, as if never inſerted in 
the will; and certainly ſo far as the wife and children were 
to have the benefit of it, that would no: be good. Nobody 
could ſay how much thE wife and children were intitled 
to, becauſe it is given indefiniccly. Had it been free from 
that circumſtance of uncertainty, how much each was to 
take, it would be void as fo the wife and children juſt as 
that given to Catherine, Suppoſe ſhe had given it to the 
huſband, his wife, and children, in groſs ſums abſolutely, 
equally to be divided, that would have been bad and an 
exceſs of her power; and if it had been ſuch 'a partial 
appointment, ſo far as void it would have fallen into the 
reſidue. The material queſtion then is as to the conſe- 
quence of this; whether the wife and children being in- 
capable of taking will carry the whole to Francis, or whe- 
ther any medium can be found out; it is ſaid to carry the 
whole to Francis; becauſe the execution of a power may 
be good in part and bad in part; and that even at law 
an irregular execution of a power will be ſupported, and 
not amount to no execution at all; I and that in many 
caſes only the exceſs of a power will be void, the reſi- 
due good. All that 1 admit; firſt that the execution of 
a power may be good and bad in part: but the conſe- 
quence of this will be various, as the circumſtances of 
the caſes are. As ſuppoſe a power to a man to appoint 


_ 1000/. among his children; he appoints tool. among the 
children, ard goo/. among others who are flrangers: the 


appointment of the goo/. will be ſo abſolutely void, as that 
it will rot be prevented from going over, if limited over 
for want of appointment, as if he had made none; and 
ſomething of this has happened in this cafe, or may hap- 
pen as to Catherine, © On the other hand if the father gives 
the whole 1000/. to his children, and annexes a condition, 
that they ſhall releaſe a debt owing to them, o or pay money 


+ In ſuch caſe the Court muſt be governed by the ſtatute of diſtri- 
butions, Per Lord Mansfield, Durnf. and Laſt, 433. Note: 1 
Brown, 451. | 
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over, the appointment of ooo. would be abſolute; and 


the condition would be only void; and the boundaries be- 


tween the exceſs and proper execution are preciſe and ap- 
parent. The ground and principle of all this is, that where 
there is a complete execution of a power, and ſomething 
ex abundanti added, which is improper, there the execution 
ſhall be good, and only the exceſs void: but where not a 


complete execution ot a power, where the boundaries be- 


tween the exceſs and execution are not diſtinguiſhable, it 
will be bad, Suppoſe, one has power to jointure a wife 
for life, and appoints to her for 99 years, if ſhe ſo long 
live, as in the caſe of Mr. Newport, at law it was held 
in B. R. to be void, but in equity good pro tanto; becauſe 
he has done leſs than his power, and it clearly appears how 
much leſs the boundaries are clear and diſtinguiſhable; if 
the wife ſhould outlive the 99 years the eſtate as to the 
reſidue of her liſe will be undiſpoſed, and will go over to 
the remainder or other perſon intitled. Now to put a caſe 
vice verſa, ſuppoſe a power to leaſe for twenty-one years, 
and he leaſes for forty; that ſhall be good for the twenty- 
one, becauſe it is a complete execution of the power, and 
it appears how much he has exceeded it. If the court 
can ſee the boundaries, it will be good for the execution 
of the power, and void as to the exceſs, Now 1s this 
appointment for benefit of Francis, his wife, and children, 
a complete execution as to Francis? (for that is contended 
for.) I think certainly not; for the wife and children 
were to have ſomething and ſo far as ſomething is de- 
ſigned for them it is bad, and no poſſibility to diſtin- 
guiſh how much ſhe has exceeded the power; it falls 
therefore within neither of thoſe circumſtances, which 
are eſſentially neceſſary. But it is proper to conſider 
if there is no other way to make this good; | becauſe 
the court will ſtrongly lean in favour of that ſide, if it, 
can. I own, I incline to think there is a method: ſup- 
poſe the mother, inſtead of uſing the words ſhe has, had 
given this one-fourth to be applied in ſuch way as moſt 
beneficial for her ſon and his wife and children, if they 
ſhall by law be capable; 1 ſhould not have doubted, but 
that as the wife and children are not by law capable, it 
would be abſolute to Francis z and the queſtion is, whether 
there is any difference? This bears an analogy to what 
the diſpofitions by the mother would be, if ſhe had given 
it to a ſon by name, who never appeared to have exiſt- 
ence, or was never capable of taking; if given to theſe 


four 
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four indefinitely, and there were incapable of taking, the 
| One joint fourth would have the whole, muſt take ſuch, as the others 
A legatee were incapable of taking. It falls within the reaſon of the 


— late caſe of Humphrey v. Tay leur; where a per ſonal eſtate 
codicil was given to two in jointenancy; one. was outlawed z and 
— wad therctore the teſtatrix made a codicil, whereby ſhe adeemed 


the other What was given to one of the two; the queſtion was, whe- 

takes the ther the other jointenant ſhould take only a moiety ? But 

whole, the court held, he was to take what the other did not, 
they were to lake the whole between them. The mother 
never deſigned this fourth part ſhould fall into the reſidue; 
and it would be extremely hard that it ſhould. Then he 
will be intitled to the whole of that. As to the . 
reſtraint, that it ſhould be exempt from debts, ſhe has 
there exceeded the power given by the law, as in the other 
caſe ſhe exceeded the power given by her huſband; for 
it will be left to take the fate of being his property and 
ſubject to be come at as his creditors ſhall think fit, 


I declare therefore, that the execution of the power, ſq 
far as it concerns other perſons than the children of the 
1cator, is void and of no effect. 


Note; At the har was cited the caſe of Lord Coy, 
who, having power to grant leaſes of his eſtate 
by one inflrument, granted ſeveral; ſome of 
which were not within the power ; and though 
all were within the ſame inſtrument, they were 
conſidered as feveral leaſes, and it was ſent ty 
the Maſter to ſeparate them. ' 


Allo the Dean and Chepter of St. Paul's caſe, to 
ſhew that where a power exceeded is void at law 
in the whole, this court will hold it good as an 

(6 46) , agreement, and direct a ſpecific performance, 
N reftraining the contract pecording to the power 
as was done there, 
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Caſe225. Garth verſus Baldwin, Jul 18, 1755, 


Deviſe of E WARD TUR NER in 1736 deviſes all his real 
real and and perſon! eſtate whatſoever and whereſoever ſubjedt 


Fal fer 4. to nue and legacles, and all eſtate, right, title, and 


for life, | 
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intereſt in law and equity, “ to Charles Baldwin in truſt to 
« pay the rents and profits of the real, and profits of the 
« perſonal, fo my couſin Sar to her ſeparate uſe 
« for life, and as if ſole and unmarried; and after her 
« death to pay the ſame to Edward Turner Garth her ſon 
for life; and afterwards to pay the ſame to the heirs of 
« his body; and for want of ſuch iſſue to pay the ſame to 
« all and every other ſon or ſons of the body of Sarah 
« Garth begotten, or to be begotten, and the heirs of the 
« bodies ſucceſſively, the eldeſt to be preferred in priority 
« of birth; and for want of ſuch iſſue in truſt to convey 
« all the real and perſonal eſtate to my couſin Thimas Gore, 
« his heirs, executors, adminiſtrators, and aſſigns for 
« ever, the bulk of my eftate coming from his family;“ 
with a direction that by act of parliament or otherwiſe, as 
ſhould be thought proper, all the ſons of Saragh Garth 
ſhould take upon them the name of Turner. 


Sarah Garth never had any other ſon except Edward 
Turner Garth, but left alſo a daughter now an infant, 


Edward Turner Garth having read an affidavit of his 
coming of age, brought on petitioning to aſcertain his in- 
tereſt in this real and perſonal eſtate, 


For petitioner. Upon this queſtion, whether or no the 
petitioner is tenant in tail of the real, and abſolutely inte- 


reſted in the perſonal, eſtate, ſome diſficulty may ariſe. As 
caſes of this nature often happen, it is of general conſe. 


quence to ſettle it on a reaſonable and juſt foundation. To 
effectuate as far as poſſible the intent of teſtator, courts of 
equity have carried the notion as to truſt eſtates farther 
than formerly : but care muſt be taken, that we do not for 
that reaſon loſe all rules of law and land- marks of pronerty. 
To conſtrue this will according to rules eſtabliſhed upon the 
truſt as it concerns the real eſtate, the nature of the inſtru- 
ment and the words are to be conſidered. Nothing can be 
inferred from the inſtrument to imply an intent to make a 
ſtrict ſettlement, A diſtinction is eſtabliſhed in ſeveral 
caſes, as in Bale v. Coleman, 1 Will. 142, that in articles 
on marriage the court will conſtrue heirs of the body or iſſue 
ſo as to carry into ſtrict ſettlement for the iſſue, who are 
Purchaſers and upon the conſideration of marriage ; the 
court, reſpecting the courſe of marriage ſettlements, pre- 
ſumes, that the parties in the artieles mean to contract ac- 


cordingly 
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cordingly ; and therefore an implication ariſes on the nature 
of the inſtrument ; which fails in the conſtruction of a will, 
where all take under the bounty of teſtator, and the legal 
operation ſhall take effect. Next upon the words: it is 
only a limitation to A. for lite, remainder to heirs of his 
body. In King v. Melling. 1 Ven. all the judges admitted 
the legal operation would be to veſt the limitation in 4. 
the firſt taker, but the doubt was as to iſſue of the body: but 
whatever debate it bore formerly it 1s now ſettled, that 
whether it is to heirs, or iſſue, of the body, the firſt taker 
ſhould have it veſted in him, and that opinion of Lord 
Hale has been followed ever ſince. Though here an eſtate 
ſor liſe is expreſſed, the teſtator might as well mean an 
eſtate tail. Wherever an eſtate tail is given, an eſtate for 
life is impliedly given, the two limitations being connected 
together, and looked on as an eſtate tail executed. If that 
then is the legal ſenſe, the only caſes, which varied, have 
been, where other words are ſuperadded, or a ſpecial de- 
ſignation, as Burchett v. Durdant, 2 Ven. 311. Archer's 


caſe, 1 Co. 66, being an indication of intent that Heirs of the 


Ante. 


Colſon v. 
Corſon, 
May 8, 
1749. 
Cited ante. 


bady ſhall be a deſcription of the perſon as words of pur- 
chaſe; that intent is followed even in a court of law. 80 
a direction not to alien may ſhew the intent of teſtatot. 
Here no words of limitation are ſuperadded to thoſe, which 
always carried an eſtate tail, It is objected, that this be- 
ing under a truſt the court muſt ſay, the teſtator intended 
only an eſtate for lite: but the conſtruction of thoſe words 
will he the ſame on a truſt as a legal eſtate, Bale v. Coleman; 
and admitted by Your Lordſbip in Bagſhaw v. Spencer, 1% 
Nev. 1748, that if there is nothing more in the will to in- 
dicate the teſtator's intent, they ſhould have that effect ac- 
cording to the legal operation, not according to any ſup- 
poſed intent, The two leading care are that and Papillon v. 
Voice, 2 Wil. 472, but this cannot be determined on the 
ſame grounds. In Bag ſbaw v. Spencer the preciſe ground 
on which Your Lordſbip determined it, was, that by inter- 
poſition of truſtees to preſerve contingent remainders the 
teſtator intended an eſtate to the tenant for life forfeitable, 
ſuch as if he did anv aQ to prevent the intail or contingent 
uſes from taking effect, the truſtees might enter. * The 
judges of B. R. had a ſhort time before determined, what 


had been the effect at law of limitation to truſtees during 


F 2 Atk, 24% 
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life of tenant for life to preſerve contingent remainders 
with a limitation afterward to the heirs of his body; they 
held, that the interpoſition of truſtees prevented the eſtate 
for life in the firſt taker from merging 1n the inheritance, 
and therefore he took an eſtate for life and a remainder in 
tail aſter the limitation to the truſtees; and grounded them- 
ſclves on Duncomb v. Duncomb, 3 Leu. 437. Tour Lordſhip 
going upon that ground conſidered the court as preſſed with 
this conſequence, that if the court inſerted in the convey- 
arce the limitation to truſtees, they would follow that eſtate 
with the contingent uſes to be preſerved, and limit them in 
a regular and proper manner: but that if the court omitted 
them, then the court would give upon the execution of that 
truſt a different legal eſtate upon the legal operation of the 
words, from what the teſtator intended; for that the conſe- 
quence would be, that the eſtate for life would merge in the 
inheritance, and he would take an eſtate tail contrary to the 
inient, In the caſe of Serjeant Maynard's will (Sir Fokn 
Habart v. Lord Stamford) the reaſon, inducing the court to 
go as it did, has not been in any other inſtance before or 
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gd by Lord Talbot was from the abſurdity, and to make all 
lake in the ſame manner by way of purchaſe ; but there is 
nv inſtance where the court ever carried a bare truſt for life, 
remainder to heirs of the body, into ſtrict ſettlement. It 
will be contended, that there is a difference. between the 
limitation to the petitioner and thoſe following to the other 
children; and therefore that the teſtator knew how to limit 
an eſtate tail properly, and did it on this ground, that the 
petitioner was in being at the time of making the will, and 
theretore could be made tenant for life, but that as to the 
relt not in eſſe he muſt make the limitation to them an in- 
heritance, It is ſtrange to ſuppoſe a leſs beneficial intereſt 
intencied to the eldeſt fon than to the other children; nor 
l> it abſolutely true, that no one not in eſſe an inheritance 
mult be limited; for it might be made by way of contin 
gent remainder for !ite, ſuppoſing it to ariſe within the time 
allowed by law, though beyond that an inheritance muſt 
are. There might; be one reaſon to limit it to the petiti- 
orer for life particularly; he might have a doubt whether 
the petitioner and his ſon, if he had a ſon at his mother's 
death, might not take jointly ; which might occaſion that 
limitation in a different manner. Whatever weight this 
OdjeQion might have in thoſe two leading caſes, where the 

| court 


ſttonger argument) no caſe was ever yet determined on that 
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court did argue from it as auxiliary (for there was a much 


ground; it is too ſlight; for it would be ſaying, one can. 
not limit the ſame ſpecies of inheritance to different per. 
ſons in the ſame will by different words, If in one part x 
proper eſtate tail is limited by correct words, in another 
by words conſtrued to carry an eſtate tail, the court wil 
not ſay, the latter ſhould not carry it becauſe of the for. 
mer correct words. So on a deviſe in fee, If it is faid, 
the intent was, that the reſt ſhould not be barred, that 
intent could go no farther than the firſt ; for the ſecond 
ſon unborn had a certain eſtate tail ; there is no plain indica. 
tion therefore of intent of a ſtrict ſettlement, or that the 
petitioner ſhould not be able to bar the remainders; ard 
it is the conſtruction of this court, that muſt take away 
the legal effect of theſe words. As io the inconveniencies 
if otherwiſe the court has no power to make him tenant for 
life without impeachment of waſte; for that was never 
done but in Leonard v. Lord Suſſex, 2 Ver. 526, and the 
court might as well arbitrarily give him power to make a 
jointure as cut down trees, for it is equally inconvenient to 
want both powers; the laſt of which could not be done 
by this court, though perhaps the other may. All theſe 
inconveniencies, full as great as the giving him power to 
bar the remainders, will be avoided by this cofiſtruQtion. 
As to the truſt of the perſonal eſtate, there is hs direction 
to lay it out in land, Where it is limited for life, remain- 
der to heirs of the body, and in default of iſſue over, the 
whole veſts in firſt taker. Some caſes on peculiar grounds 
of diſtinction have gone ſo far as to make heirs of the budy 
words of purchaſe, as Peacock v. Spooner, 2 Per. 195, but 
all the authorities ſubſequent io Webb v. Webb, 2 Ver. 668, 
concur to veſt in firſt taker. Indeed a contingent limits- 
tion over will take effect, if it can; but not on a genen 
dying without iſſue, as here. In all thoſe caſes of 4 doubi 
contingency it has been to A. for life, remainder to firl 
and every other ſon, in default of iſſue male to daughter, 
in default of ſuch iſſue to B. If no ſon or daughter! 
let, the court will conſider it as if thoſe limitations wert 
never inſerted, and the remainder to B. as immediate ate 
the limitation for life: but on the preſent words the coun 
is compelled to ſay, the whole veſts in the firſt taker. 
ſo a5 to the perſonal eſtate, that is a ſtrong ground for the 


court, (which inclines tv make an uniform determination 
| 10 
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to go on as to the real. Words of limitation over have 
ſometimes been conſtrued different as to the real and perſo- 
nal, # as in Forth v. Chapman, 1 Will. 663, but the court 
there went on the word leaving. G 


For Thomas Gore. It is to be hoped, this queſtion is re- 
duced to a certainty, at leaſt as to eſtates deviſed in truſt ; 
for as to legal eſtates, where to the anceſtor for life with 
a limitation to the heirs of his hody, it muſt be deſpaired 
ever to ſce it reduced to a certain principle; for the deter- 
minations go upon neither principle. One is, that the 
intent ſignifies nothing. The law has ſaid, that the an- 
ceſtor never ſhall take an eſtate for life, and make the heir 
purchaſer ; becauſe it was a fraud upon the tenure ;z not 
upon the conſtruction that if an eſtate for life is given, 
remainder to his heir, the ſame was meant as if given to 
him in fee: but the law ſays, you ſhall not do it, becauſe 
taking an eſtate for life and making the heir purcha- 
ſer, will deſtroy all the fruits of the fee : it is not that the 
man does not intend it, but the law upon principles of 
policy ſays, that the limitation is void, not going upon the 
intent: and ſo it is as to perpetuities. That rule being 
once eſtabliſhed, though the reaſon ceaſed by the abolition 
of tenures, yet courts of law might do right in adhering 
to the rule, If therefore the determinations had been uni- 
form, that in a limitation for life to the anceſtor and to 
heirs of any ſort there were never words of purchaſe but 
of limitation, it would be a conſiſtent rule. But courts of 
law have allowed an exception out of this rule for the ſake 
of the intent 3 and have in many caſes at law laid hold of a 
word of intent, that the teſtator meant an eſtate for life, 
and therefore the general rule ſhould not take place; as in 
Backhuſe v. Wells, (Eg. Ab. 184.) on the word only, for 
if it had not been for that word, iſſue (which in a will is 
the ſame as heirs of the body) would not alone have done. 
do in Pibus v. Mitford, 1 Ven. 372. et non aliter were the 
words, In Legat v. Sewel, (Eq. Ab. 395.) it was grounded 
on the intent; and that intent was upon words of limita- 
non grafted. So in Liſle v. Gray, 2 Lev. &c. they went 
on the word Airs, from the intent even in a deed that it 
ſhould be fo. But the determinations at law will not put 
it on the intent; for in Colſon v. Colſon, which was a mere 
legal eſtate, if they were to go on the intent, the mere 


3 Ark, 288. } 
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interpoſition of truſtees to preſerve contingent remainders 
was a ſtronger indication of intent than ny or non aliter; 
as it ſhewed he had a notion, that his limitation was con- 
tingent. Then it goes not upon the intent, but reſults to 
the original point, that whatever was the intent he ſhall 
not do it: and yet it was never laid down in any caſe at 
law, that notwithſtanding the intent it ſhall not be done, 
In Broughton v. Langley, 1 Lut. 814, and imperfectly in 
Gal. 769, the intent is gone upon but by ſaying, that it was 
not an indication of the intent; as Hot in his anſwer to 
the objection ſhews, although a power to tenant in tail in 
the will to make a jointure, does ſeem a ſtrong indication 
of the intent. From theſe caſes one cannot ſay, whether 
the intent was to govern or not, Thus it ſtands at law: 
but where the cſtate is in truſt, it is to be hoped we are 


now come certainly to know the rule, by which the queſ- 


tion is to be determined; for what is ſaid in Boraſton's caſe 
will hold much ftronger in caſe of a truſt; that if impro- 
per words are uſed, the law will confider by what proper 
words he might have done it; and if his intent was clear, 
that ſhall be ſipported : but if he endeavonrs at a perpe- 
taity, or giving an executory deviſe beyond the time al. 
Jowed, that he could not have done by proper words, and 
that ſhall not be ſupported in favour of the intem. That 
hold a forticri in cafe of truſts; for if the intent is clear, 
he cannot commit a blunder in point of form; and upon 
this ſenſible reaſon ; the truſtee is to make a conveyance 


under direction of the court; when the court is to give 


direction, they are to tranſlate into technical terms. Then 
the direction, the court is to give here, is put into proper 
words, In Hepkins v. Hephins, (Tal. 44.) it was on the 
point, whether the remainder over would veſt immediately, 
there being no truſtees to preſerve, &c, in the declaration 
of truſt; and it is certain, that where the whole legal 
eſtate, the fee ſimple, was given to truſtees they interpoſe 
in the truſt, would ſupport what followed as to contingent 
remainders #, and there is no occafion to repeat them. 


In Bag ſhaw v. Spencer there are truſtees interpoſed in the 


truſt, That might introduce the diſtinction (there doubt- 
ed of by Your Lordſhip) between truſt executed and exect- 
tory z for in executory truſt, as to lay out money in land, 


lord Chancellor : It was firſt determined by lord Somers in Am- 
Wn v. Hurrell, that the original truſt ſerved all the rema 
t i. 56. Ante, Ailanſor v. Clitherow, July 1747. 
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the whole not being compleated, it is in the form of it a 
direktion to them to ſettle; in the other caſe the whole 
was ſettled; and this court adhered to the determination 
of courts of law; but not where a court of law had no- 
thing to do with it, but would determine according to the 
intent; whatever the legal eſtate is to truſtees, in point of 
form (Provided the meaning was clear) that muſt be car- 
ried into execution according to his intent, and that by 
apt, technical words and forms, and that is the diſtinction 
between legal and thoſe, which are to be carried into ex- 
ecution in this court; for it is ſettled, that notwithſtand- 
ing. determinations at law upon the formal words of a 
legal eſtate, where this court interpoſes in execution of a 
truſt, no technical words will prevent decreeing according 
to the intent an eſtate for life, though the word beirs is 
afterward uſed. If then this 1s admitted to he a truſt, not 
an uſe executed, as to the real eſtate, and the prayer of 
the petition is to have a conveyance purſnant to the truſt, 
the court muſt find out what the teftator meant as to the 
ſubject of the deviſe both real and perſonal eſtate. Firſt 
as to the perſonal, which is much the moſt confiderable. 
The old rule of law (that where the anceſtor took an 
eſtate for life, the heir ſhould not take as purchaſer) did 
not extend to perſonal eſtate ; becauſe the reaſon did not, 
as there could be no conſideration of tenure or fraud upon 
the Lord ; wherever therefore in ſuch a limitation of a 
contingent intereſt that conſtruction has been adopted, it 
has been by way of analogy, and upon foundation of the 
intent: but otherwiſe the word herrs, as applied to perſo- 
nal eſtate, is in its nature a word of purchaſe, not limi- 
tation: e contra as applied to real. To conũder the au- 
thorities and rule of law as to this applied to perſonal, unleſs 
ſomething particular in the manner of giving it, in ſettling 
or intending to ſettle perſonal eſtate, berrs is in general a 
word ot purchaſe, though by way of analogy to the limi- 
tation of freehold eſtate the firſt taker may take it abſolutely, 
where it was intended barely” to mark the line of ſucceſ- 
ſon in which to go. The leading caſe is Peacock v. Spoon- 
er; where the judgment, that they were words of limita- 
tion, was reverſed, and that reverial, upon the reaſon of 
the thing, affirmed by the Lords. A ſtrong confirmation of 
that was afterward by Lord Somers (who muſt have known 


the whole of it) in Daffern v. Dafern, 2 Ver. 362. P. C. (652) 


99, where they were held words of purchaſe ; and in thoſe 
no caſes there is no argument of intent beſide being a li- 
mitation for life and a ſettlement on huſband and wite and 
de heirs, that is the children, of the marriage. Nothing 
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is there ſaid of an argument drawn from flat. 1x. H. J. 
It is true, that about eleven years aiterward a caſe came 
before Lord Harcourt in 1710, which certainly -contradifQy 
both the former and the judgment of the Lords; and the 
queſtion will be, whether fince Webb v. Webb, (beſt te- 
ported in 1 Will. 132.) Your Lordſbip has adopted that de. 
termination, or adhered to the former. hough there 
was a great diverſity of opinions among the judges, yet 
Your Lordſbip upon ſearching the minutes found, they did 
not go on fat. 11 H. 7. It was a marviage-ſettlement in 
Webb v. Webb, and the words /o long of the term as ſbe 
ſhall live, which Your Lordſbip in Hadſel v. Buffy held to 
be as ſtrong as for /ife only or non aliter ; and in a mar- 
riage ſettlement this court will never preſume an intent to 
defeat the iſſue. Lord Harcourt had then no notion of a 
diſtinction between a truſt and legal limitation; and the 
differences taken by him between that caſe and Peacect v. 
Spooner have nothing material in them: and that caſe has 
fince been doubted of, and the former adhered to. The 
firſt in point of time is Withers v. Al good, 4 July, 17135; 
where Lord Talbot, the next day after he had fully pro- 
nounced his 2 cited in favour of his opinion 
Daffern v. Daffern as ſtrongly ſupporting Peacock v. Spooner, 
and mentioned Webb v. Webb as decreed by Lord Harcourt 
to the contrary without aſſigning any, or at leaſt ſatisfac- 
tory, reaſon. In Sands v. Dixwell, 8 December, 1738, 
Freehold and leaſehold were deviſed in truſt to convey to 
the ſeparate uſe of his daughter for life without the inter- 
meddling of her huſband, and after her deceaſe in truſt 
to the heirs of her body; the queſtion was, whether an 
eſtate tail or beirs of the body were words of purchaſe 
Your Lordſbip upon conſideration held them in that caſe 
words of purchaſe, arguing from the intent, and alſo that 
as to the real eſtate they may be preper words of limita- 
tion, but as to the leatchold they were proper words of 
purchaſe ; and that the direction to the ſeparate uſe of the 
wife ſhewed, it meant for life. Another determination by 
Your Lordſhip was in Hodſel v. Buſſy, & December, 1740, 
where Edward Buſy, ſeiſed of a reverſionary term, aflign- 
ed to truſtees to permit Grace the wife to take the rent and 
jirofits during the term, if ſhe ſo long live; afterward to 
the uſe of Edward during life; and after the deceaſe 

Edward and Grace in truſt for the heirs of the body of 
Grace, begotten or to be begotten by Edward, their exe- 
cutors, adminiſtrators and aſſigns; the queſtion was, whes 
ther it veſted in Grace abſolutely 3 which it did, if beirs, 
Sc. are words of limitation, not if words of a 
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and this was a deed, and voluntary for aught appears: 
yet it was held, that Grace was only intitled tor lite; that 
they were words of purchaſe, and that from the ſubſe- 
u-nt Imitation to executofs, c. graſted thereon : and 
J%t Lardſbip laid a ſtreſs on this, that beirs, as applied to 
perſonal, was a word of purchaſe properly, not of limi- 
tation. The intent here undoubtedly was to create a ſuc- 
ceſſion of eſtates tail as to this perional eſtate; but his 
intending more than the law allows, will not vitiate that 
part founded in law, for this court will carry that truſt 
into execution, ſo, as that he could diſpoſe of it. If a 
daughter had not been horn, Thomas Gore would have 
been intitled to this perſonal eſtate upon the queſtion of 
a double contingency. The reaſon that in the cafes of 
double contingency, the birth of any child of the tenant 
fer life deteats all the remainders over, is, that thereby 
the only contingency, which was good origimilly, is be- 
come impoſſihle, the other being bad originally: but it has 
never been yet determined, that the birth of a child of a 
{ublequent remainder would defeat contingent remainders 
over properly limited on an eſtate tail. It the birth of 
this daughter veſts an eſtate in her, though capable of be- 
nz diveſted by birth of a ſon or daughter of the petitioner 
while in contingency, yet if the petitioner was to die 
leaving a wife enſient, it could not diveſt tor that after 
born child. All this therefore remains in ſuſpenſe until 
the contingent remainder over comes to take ciect or he 
determined. It is common in this country, where there 
are large chattel intereſts for a man to limit them to his 
hrit ſon for life, remainder to his firſt and every other 
lon in tail, ſo to his brothers, and remainders over: if 
any of thoſe intervening remainder men ſhould have a 
cluld, in life of the tenant tor life, who then had no 
child, and that ſhould defeat all the limitations behind, 
and not be conſidered as in ſuſpenſe, it might he of bad 
conſequence as to thefe limitations. This then is an ex- 
ccutory truſt with contingent limitation over to Tema, 
Gre, provided the antecedent limitations in tail were 
ſpent in his life. If this, agreeable to the intention is the 
conſtruction as to the perſonal eſtate, it affords an argu- 
ment as to the real blended therewith ; for certainly Hire, 
Sc. are not meant words of limitation in one cate, and 
of purchaſe in the other. It is material, that a ſettlement 
by the will is plainly intended; that upon that a ſtreſs 
Was laid by Your Lordſhip in Coritan v. Ceriton. He is 
tiving to collateral relations, and means Sarah Garth to 
be the ſtock ; and probably he'and the drawer knew how 
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to make a ſtrict ſettlement by giving to the object in be- 
ing = for life, (which expreſs words of the will muſt 

eft out), and how to give an eſtate tail, and how 
the abſolute property, and that he could not mak a child 
unborn tenant for life, and give it to his iſſue. There 
cannot be a contingent limitation on a contingent limita- 
tion. If the petitioner is conſtrued tenant in tail, there 
will be no difference, the teſtator having limited proper 
eſtates tail to the reſt unborn; if he meant the ſame be- 
fore, why not uſe the ſame words? The court, eſpecially 
in execution of a truſt, will ſupport that intent, which is 
lawful, and ſet aſide that which. is not ſo; which is no 
more, than what Your Lordſhip has done upon the flat. of 
Mortmain, where to be laid out on two funds, the one 
legal, the other not. He intended to make a family, 
from the direction to take his name. The particular rea- 
ſon, he has given, ſhews his anxicty to preſerve the laſt 
remainder. He meant this to be executory, veſting all in 
truſtees with a poſitive diredtion to make a conveyance at 
ſome period of time, The court in direQing a convey- 
ance can no more adhere to the words of the will than 
in Bog/hot v. Sfencer, or Colſon v. Colſen; which muſt 
therefore be departed from to find out the meaning. It 
that is clear to give only an eſtate for life to the petitioner, 
the ſubſequent limitation muſt not be to heirs of the body, 
but the court to anſwer that plain intent muſt change thoſe 
words in'o firſt and every other ſon. 


For Sarab Garth, the infant daughter, it was inſiſted, 
that the money ought not now to be paid to the peti- 
tioner. 


Lord CHANCELLOR- 


Since this cauſe has been brought on, I have had ſo 
much opportunity to conſider it, and have lately had ſo 
much opportunity and neceſſity of looking into all the caſes 
upon this queſtion in Bag ſhaw v. Spencer, that, though | 
had formed no judgment, until I heard the argument, - 
am hetter aſcertained in my judgment now, upon W 
4> proper to do. 


This is now brought on upon a point, that has long 
excrciled the ſkill and acumen of the judges both in law 
and equity, and has undergone various determinations in 
different times and different caſes ; and when a determi 
nation is to be made upon arguments of intention from 
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clauſes in a will without poſitive expreſſions of intention, 
no wonder it ſhould be A and that one caſe cannot be 
made an authority for another : but however, though diffe- 
rent judges at different times have varied from one another, 
I ſhould be very unwilling to vary from and contradict 
myſelf in my preſent determination from that in Bag ſhaw 
v. Spencer; and therefore my opinion I hope, will be 
conſiſtent with that, upon the diſtinction between the two 
caſes: 


There are two general queſtions ] and I will take them 
according to the order of the will, and in which the peti- 
tioner's counſel ſpoke ; firſt as to the real, next as to the 
perſonal eſtate. 


The firſt is, whether or no this court can now decree a 
conveyance of the real eſtate to the petitioner ? If it can, 
in what manner to ditect that conveyance and with what 
limitations 3 that is, whether he has a right under this 
will to be tenant in tail of the real eſtate or barely tenant 
for life; for that muſt be ſettled fo govern the court in the 
direction for the conveyances? I am of opinion, that 
upon the conſtruction of this will I am obliged by the rules 
of law and equity to direct the eonveyanee to be in tail to 
him. Several caſes has been cited, or rather properly al- 
juded to as being well known. For Thoma Gere it is in- 
ſited, that by ſeveral determinations in this court, particu- 
larly in Papillion v. Voice, and in Bagſhaw v. Spencer, he is 
clearly intitled to have a remainder in fee limited to him, 
and nothing but an eſtate for life limited to the plaintiff 3 
for that thoſe caſes have laid down a rule, that a conſtructi- 
on is to be made on the whole will, and this court is not 
bound by the legal, technical ſenſe of the words uſed, but 
to follow the intent; and as there are reaſons and proofs of 
intention in thoſe caſes, ſo there are here, to make him te- 
nant for life. The principle, I go upon, is what I went 
upon in Bag ſbaw v. Spencer; it is this principle, and not 
Ceparted from before or ſince, that in limitations of a :ruſt 
either of real or perſonal eſtate to be determined in this 
court, ® the conſtruction ought to be made according to 
the conſtruction of limitations ¶M a legal eſtate z with this 
diſtinction, unleſs the intent of teſtator or author of the truſt 
plainly appears to the contrary : but if the intent does not 


In Brown, 223. Lord Thurlow ſaid this conſtruction reſtored the 
law, and he ruled the caſe of Jones nd Morgan 2 and 
yup 72, he held a recovery will bar an equitable eſtate tail. 

U 70. 


3C 5 plainl y 


(655) 


. 


Com ſtruc- 
tion in . 
equity © 
truſt of | 
real or 
perſonal, is 
according 
to the li- 
mitations 
of a legal 
eftare : 


— — — 


unleſs 
there is a 
plain in- 
tent to the 
contrary, 


(656) 


CASES Argued and Determined 


plainly appear to contradict and over-rule the legal con- 
ſtruction of the limitation, it never was laid down, nor was 
it by me in that caſe, that the legal conſtruction ſhould be 
over ruled by any thing but the plain intent. X lay down 
the rule therefore, as Lord Hobart uid in Coulden v. Clerke, 
Heb. 29, in merg n (for they are known to he his words, 
and in his emphatical ſtyle) ſo I fay, that I am not in a 
court of equity to over-rule the legal conſtruction of the 
limitation, unleſs the intent of the teſtater or author of the 
trult appears by declaration plain; that is not ſaying it in 
ſo many words, but plain expreſſion or neceſſary impli- 
cation of his intent, which is the ſame thing. That was 
my ground, and is ſo now. I have breught my argument 
in Pog ſhaw v. Spencer, and will repeat what [ there ſaid. 
The frit queition was, what appears to be the true intent 
of the teſtator? The ſecond, whether that is conſiſtent with 
and can take effect according to the general rules of law 
and cquity ? The third, whether there is any particular 


ſettled rule or determination of this court ſtanding in the 


way to prevent the intent from taking effect? As to rhe 
firſt queſtion I took it very clear, that he veſted the whole 
fee in truſtees, and after directing the particular truſt di- 
vides it into moieties, one to his nephew deſcending 
from his ſiſter Bagſhaw, the other to his nephew; de- 
ſcending from his ſiſter Spencer; to, every nephew in 
being, and proper to be made tenants for life, expreſsly 
deviſes for lite, and adds to all of them without impeack- 
ment of waſte; which clauſe, though not alone ſuſſictent 
to prevent the oper. tion of law, is one mark of his meaning; 
then deviſes to four of his truſtees to preſerve contingent 
remainders during the life of Benjamia Paſhaw. Uy on 
this I conſtrue it, that the teſtator had declared he meant 
to give Benjamin Bag ſhaw ſuch eſtate, as might be forteited, 
not only an eſtate for life r Ne giving it to truſtees 
SOT FT ATT Fat eſtate during his life, could 
mean nothing but a determination by fortciture ; and fur- 
ther that it amounted to the ſame thing, as if the teſtator 
expreſoly declared his meaning to be to give ofly an eſtate 
for life to Benjamin Lag ſbaw forfeitahle, and-contingent re- 
znainders to thoſe deicribed afterward as heirs of his body- 
This was the ground, and this plain declaration of his 
zutent, inforced me to make that conitruction.. Then to 
bring it wit'zin that caſe; the queſtion is, whether the 
proofs and evidences of his intent come up to thoſe in that 
caſe ;z not the ſame in /pecie (which cannot be in any caſe), 
but whether equally ſtiong and cogent to compel the court 


to make the ſame conſtruction. I am of opinion, they ate 
ö T not, 
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not, and that they are only doubtful evidences and inferen- 
ces of intent, not clear, nor by declaration plain according 
to tie emphatical expreſſion of Lord Hobart. Then to 
conſider the arguments of intention in this caſe. The 
argument is, that he has created a truſt : without doing that 
he could not have aniwered that intent o the ſole and ſe- 
pute uſe. It is argued ior the deſen ant that an intent is 
neun to keep the eſtate in the hands of truſtees a'l this 
tune, and that the plaintiff ſhould receive the rents and 
profits ot the real eſtate from the truſtees, and they ſhould 
pay over to him, and therefore an intent to keep him out 
of potſcfion and ablolute property, and it ſhould go to the 
heirs oi his body. I do not doubt, but that he had a very 
[1:2e, gencral intent; but it is plain, that his intent could 
nat take effect according to the rules of law: for after li- 
miting it in this manner to the pet tioner for life and heirs 
of his body, the ſame evidence of intent appears here as to 
all ſubſequent remainder men, andas to all of them cer- 
tainly it could not take effect. He could not creare ſuch a 
ſcries of remainders one after another with a reſtraint of 
alienation, if that was his intent; for if the plaintiff died 
without iſſue, and eſtate came to his brother or fiſter, they 
would have the abſolute diſpoſal of it, that is by ſuffering 
an equitable common recovery, which would bar all their 
own i!ſue and the remainders. Taking that therefore to be 
{11s intent, it could not take effect. Conſider what next 
evidence of his intent is mentioned, diz. that he has direct- 
ed all thoſe, who were to take ſucceſhvely, to take his 
name; and ſo he has, but I ſhould rather think, that in 
directing that, an argument of his intent ariſes the contrary 
way. Then what is the legal conſtruction unlets clear 
evidence of his intent? And how have courts of law and 
equity both conſtrucd that evidence of intent? Firſt in a 
court of law; and it is true, courts of law are to govern by 
the intention in wills as well as courts of equity. In a cale 
very like to this, Brovghton v. Longley, 1 Lut. 814, Sal. 679, 
expreſsly held to he an eſtate tail not ithſtanding there was 
a ſtronger evidence of intention there. The conſtruction 
of. R. there was, that the direction to Fand ſeiſed to the 
uſes aftermentioned, to permit to receive the rents and pro- 
fits during life, and afterward to uſe of heirs ot the body was 


an uſe and legal eſtate for lite in him, and therefore heirs of 


the lady united with that according to Shelly's caſe, and gave 
him an eſtate tail: whereas if that was conſtrued a truſt (for 
which there was ſome ground there to hold the firſt limita- 
tion to be a truſt, for it was not ſaid an uſe there) he would 
lave a truſt eſtate for lite; afterward the truſtees were to 


ſtand 
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ſtand ſeiſed to the uſe of heirs of the body; which could not 
then have united with the eſtate to him for life, but was 
kept ſeparate, and heirs of the body would conſequent] 
take as purchaſers. I have. heard, that this determinati- 
on of B. R. was meant, that this court ſhould turn truſts 
into uſes again; and it has an cye to that. But what 


was the ſtrongeſt evidence of intent to have gone upon waz 


the power given there, not to the party alone but to the 
truſtees and him, to make a jointure; which was ſtrong 
evidence. It is trye, that has been held, as in King v. 
Melling, not to be a cogent argument to make a tenant in 
tail by uniting, becauſe it might be a convenience to tenant 
in tail to make a jointure without barring : but it was alſo 
tothe truſtees as well as to him, which is the ſtrongeſt 
evidence of intending the eſtate ſhould remain in thoſe 
truſtees : and yet by the unanimous opinion of that court 
the rule of law held fo ſtrong, that notwithſtanding that 
evidence, it could not he got over. There are ſeveral other 
caſes at law: but this is ſo like, it is needleſs to cite them. 
"Then how is it in a court of equity ? Firſt [zgat v. See] 
by Lord Cowfper, who at that time had no notion of a diſ- 
tinction ſince taken up between truſts executory and exe- 
cuted, but thought, that a ſettlement directed to be made 
was the ſame as a poſitive immediate limitation; and 

though it was a caſe of money to be laid out inland, di- 
rected a caſe to be made, as upon lands deviſed in poſſeſſion; 
upon which three judges held, it was an eſtate tail. The 
opinion is ſtated expreſsly in 1 Will. 8. Indeed dm 
held otherwiſe ; upon that Lord Cowper ſeemed to doubi 

(as I have heard) * but held himſelf bound to agree with the 
three judges, and ſo decreed. In that caſe was the ſtrong- 
eſt evidence of intention ; for there are words of limitation 
mounted on the words beirs male of bis body; yet they held 
the rule of law ſo ſtrong for uniting the eſtates, that there 
was not ſufficient evidence of intent to over-rule it. Aſtet 
that came Bale v. C:leman, which never has been denied 
to be law or a rule of this court. I took the liberty to ob- 

ſerve in Bagſbaw v. 2 upon the general declarations 
of Lord Harcourt in that caſe, and did differ upon ſome of 
thoſe ; but I there expreſsly declared as to my own opinion, 

though I differed as to his general reaſonings, that after all 

Lord Hurcourt's reverſal of Lord Cowfer's decree did not 

ſtand in need of thoſe ' general reaſons, but that it was 
plainly diftinguiſhed from Bagſbaw v. Spencer ; and there- 


* In 1 Wms.92, it is ſaid, the court, not being ſatisfied with the 
certificate of the judges, ordered an ejectment to be brought, but 
that the parties agreed GG. | N 2 
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fore in the general caſe of Bal? v. Coleman, I was of opinion, 
that it was right to adhere to it. The tradition is that it 
was reheard by Lord Czwper, and that he affirmed Lord 
Harcourt's decree contrary to his own: but the fact is not 
ſo, for ſecond rehearings are ſeldom or ever granted. I 
believe, it was cited before Lord Cowper again, and that 
he ſpoke to that effect; ſo that the tradition believe true, 
though upon a different reaſon. I will mention but one caſe 
more as to evidence of intention; though before two of the 
caſes already cited, yet I mention it laſt, becauſe relative 
to another kind of objection, viz. Leonard v. Earl of Suſſex, 
2 Ver. 526, which was ſuch a declaration of intention, as 
could not poſſibly be got the better of; and there was per- 
lonal mixed with real. Lord Cowper directed an eſtate 
ſor life, and took the liberty to add without impeachment f 
waſte. That was the plaineſt caſe; for if he had directed 
a ſettlement in tail, and added that clauſe which is in that 


will, it would be contrary to law; there being no way or 


making that intent effectual but by making the ſons tenants 
for life, remainders to thoſe perſons who would he heirs of 
their bodies; which was a neceſſary conſtruction and a 
coercive argument to ſubmit to. It is ſaid, here is a decla- 
ration of an intent, that there ſhould be no conveyance to 
put the legal eſtate out of the truſtees, until the temain- 
der to Thomas Gore took effect. It has undoubtedly an 
eye to that: but that is directly contrary to the rules of 
law, and what the court cannot comply with. Suppoſe 
the plaintiff ſhould die, and the eſtate came to his brother, 
it he had one; now to his fiſter ; ſhe would be intitled to 
call on the truſtees to convey the eſtate to her, and no one 
could refuſe it; nor could it be refuſed to any purpoſe, 
becauſe ſhe might ſuffer an equitable recovery and bar, 
This young lady is now intitled to bring a bill by her 
prochein amy, — inſiſt that her brother is intitled for life, 
and ſuch limitations, and call for a conveyance ; then it 
would come for the judgment of the court, what kind of 
eſtate ſnould be firſt limited to the plaintiff; that therefore 
can be of no weight. Conſider it then upon the latter 
clauſe directing a change of name, which he has confined 
to the ſons, and has not carricd to daughters, What ob- 
jections now to the plaintiff's taking an eſtate tail, to his 
brother's taking an eſtate tail? None ariſes ſrom thence to 
over-rule the conſtruction of law. Then conſider what evi- 
dence there is on the other fide, os to rebut that evidence 
of intent. I am of opinion there is very material, which at 
leaſt goes ſo far as to reduce it to great doubtfulneſs, and to 

Ve it in equibrio at leaſt ; — then the rule _ _ 

uction 
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ſtruction of law ought to prevail. He muſt be bare tenant: 
for life without power to make a jointure, or make a leaſe, 


or to cut down trees; which he cannot do if only 


(659) 


tenant for life. I cannot be warranted to make it with- 
out impeachment ot waſte. Lord Cowper's ground in 
ſo doing was, that it had an eye to an eſtate tail, 
and thereto;e he would give it; for there was nothing 
in the will to do it. Now {uppoſe the queſtion had 
been pat to the teſtator, whether he meant, this cou- 
fin, his firſt object, then hut a year and a haif old, {hould, 
if he lived to take the eſtate, have no power to make a 
jointure ; who he had obliged to change his name on a 
ſuppoſition of continuing the eſtate in kis blood under 
that name, to erect a new family, and intended he ſhould 
marry, (and that made me ſay, the argument from that 
clauſe turned the other way and for the plaintiff), and yet 


reſtrain him from making a jointure, which can he the only 
poſſible way of continuing (Wore © ue ? Next did the 
teſtator intend he ſhould not have power to make a leaſe 
for three or ſeven years, which ſhould hind the remainder 
man ? He certainly could not mcan that, having given an 
eſtate-tail to the younger brothers and fiſters ; how then 
could he intend to give the elder brother a power to make 
a leaſe or cut down trees ? Then his intent ſtands in equi- 
librio as on the face of the will, and the court is not war- 
ranted to take away the benefit of the the legal operation 
of the words. But it is contended, that here is a limita- 
tion for life, and that the court mult make a ſettlement and 
a conſtruction in order to the limitations of that ſettle- 
ment ; and therefore muſt either leave out thoſe words 


for life, or let them ſtand; and in letting them ſtand it 


will be an inacurate conveyance ; for if left out, the ſup- 
poſed intent will be departed from. I agree, it would he 
an inaccurate conveyance to limit this to him for life, and 
from and after his decraſe, to the heirs hody begotten of 
to be begotten; which would he incorrect: hut in a deed 
as well as a will, whatever the convevance be, according 
to Shelly's caſe, if the anceſtor takes an eſtate for life, and 
in another part of the conveyance to the heirs of his body, 
that unites and is an eſtate tail in him as well in a deed 
as a will: if therefore the words for life for form or nice- 
ty's ſake, ſhould he put into this conveyance, it would not 
change it. That was not the caſe in Bagſhaw v. Spencer; 
for if there the court had left out the limitation to truſtees 
to preſerve contingent remainders, the conſequence wou!! 
be, that the court would give an immediate eſtate tail in 
poſſeſſion, wacreas according to Colſon v. Colſon, it wi 

| | * 
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an eſtate tail in reverſion only ſevered from the eſtate for 
life; it would be not only varying trom the words but 
from the legal operation of the words. On the whole 
theretore it is clear, that I am not warranted by any au- 
thority to fay, that the plaintiff is to be made but tenant 
tor life :1ccordins to thoſe words fer life, but that the legal 
conitructtion of the limitation ought to take effect. ® The 
ground I go upon, {and for the ſake of certainty I will re- 
peat it, that is, ſuch certainty as there is in theſe caſes), 
1s, that the court ought never to do that without ſuch plain 
evidence of intent, as 1s cogent and coercive, as Lord 
liabart ſays: but here, admitting it as ſtrongeſt for the 
detendant, it is doubtful and in equil/ibri:, and then ac- 
cording to all the rules the legal takes place, Thus as to 
the real eſtate. 


As to the perſonal eſtate it is as plain, if not plainer, 
That does not concern omas, Gore, the laſt remainder 
man in fee, but only the fiſter or the iſſue of the plaintiff 
himielt. There is no direction in this caſe to lay out the 
money in land; which might have made a different caſe : 
hut it is a plain truſt and a gift of it on the face of the vill. 
It is ſaid to concern Thomas Gore, becauſe that in all theſe 
caſes the limitations over are to remain in ſuſpence, and 
never veſted during the lite of the tenant for life, and then 
it this lady died in the life of her brother, and he died 
without iſſue, it would go over to Thomas Gore but I am 
of a confrary opinion: and the caſe put does not anſwer it. 
It is ſaid, it you do not make all in ſuſpence during lite 
of the tenant for lite, you will defeat the iſſue of the plain- 
tiff himſelt; not the iſſue born during his life, for that 
would diveſt and defeat the veſting in the ſiſter, arid veſt it 
in him; but it is aſked, whether, if he dies leaving his 
wite enftent, the birth of that child afterward would deveſt 
the eſtate veſted in this daughter. I am of opinion it would, 
and that upon :wo grounds. Firſt, that is ſuch a time as 
the law will wait and expect, as in Gore v. Gore, (2 Wil. 


* ihe rule of law (as to limitations of real eſtates) is, where an 
eſtate for life is given to the anceſtor, followed by a limitation to his 
he!rs general or ipecial, the ſubſequent limitation reſts in the anceſ- 
tor, aud the heir does not take by purchaſe, for when after the li- 
mita'ion to the fiſt taker it is to go to every one who can claim as 
heir to him, the word heirs muſt be words of limitation, and all heirs 
thing as heirs, muſt take by deſcent; according to this rule Lord 
Thuriow determined the caſe of Jones and Morgan. 1 Brovn, 2-6; 
but where teſtator's intention appears contrary, the rule has been broke 
through, as in Bagſhaw and Spencer, 1 Vol, 142. 2 Ark. 557. 


28.) and 
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28.) and other caſes; that the birth of the child after the 
Father's death cannot exceed ten months. But another 
ground is, in that caſe I ſhould go upon the equity of the 
ftatuts 7 Will. 3. which was made ſubſequent to Reeve v. 
Long, which has declared, that as to real eſtates a contin- 
gent remainder ſhall wait until the birth of that child; I 
ſhould go by analogy thereto, and hold ſo. Then as be- 
tween the brother and ſiſter it comes to this; whether this 
is ſuch a limitation of perſonal eſtate as will be admitted, — 
The only caſe cited for it is Peacock v. Spooner : but that 
caſe is ſo particular, has had ſo much ſaid upon it, and 
has been ſo varied from, that I ſhall not go upon that.— 
Lord Harcourt has ſaid, the court would not go upon that 
caſe, unleſs on that in ſpecie, and no other. It is true, 
it was ſo determined in the Houſe of Lords, but with great 
varicty of opinion among the judges, and no peer in the 
houſe was of the profeſſion of the law; and there was ſome- 
thing particular by reaſon of the limitation to the. heirs of 
the body of the wife; but that is a ſingle caſe, and this is 
not that in ſpecie. ® Webb v. Webb, was directly to the 
contrary, and has ſtood ever ſince, and allowed to be right- 
ly determined, as not being the ſame in ſpecie with Pea- 
cock v. Spooner. All the other caſes have been upon par- 
ticular diſtinctions of evidence of intention. + In Hodſel 
v. Buſſy I held the adding the words executors, adminifira- 
tors and aſſigns, ſtrong evidence of intent to give only 
an uſufructuary intereſt for life, and to veſt the property 
in the heirs of the body. So were the words in Withers 
v. Algoed. So that thoſe differ plainly from the preſent 
caſe; which is then reduced to this, a gift of perſonal eſ- 
tate to one for lite and heirs of his body; that muſt veſt 
the property of the money in him, whether the teſtator 
meant it or not, unleſs there was ſomething to warrant the 
court to lay it out in land : but there is nothing of that: 
and that was the caſe of Lord George Beauclerk v. Mils 
Daormer, June 17, 1742, heard by conſent at my houſe, 
and fully conſidered at the bar and by me. The words 
there were, Miſs Dermer I make my ſole heir and execu- 
trix: if ſhe dies without iſſue, then to go to Lord George 
Beauclerk, he to pay Lady Diana Beauclerk 5000l. and the 
queſtion was, whether that was a proper limitation over 

perſonal eſtate or too remote? I was of opinion, it was too 
remote, and that has been the conſtant doctrine, all the 
caſes amount to that, and has never been varied from. It 


* Wms. 132, 365, 
+ 2 Ark. 89, 642. Barnardiſt, 159, 
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was there contended, that the word then imported a 
time, and meant then immediatcly after her death it ſhould 
go over: but the court ſaid, if ſuch conſtruction was al- 
lowed to the word ten, it would overturn all the rules of 
conſtruction; and that a failure of iſſue at any time, was 
„at vas there meant; and all the other caſes are very 
ſtrong to that effect. Sands v. Dixwell was very differ- 
ent. The governing reafon, I went on, was, that it was 
impoiſible to make ſuch a conveyance as the teſtator had 
directed, that is to be ſettled ſo as to be to the ſeparate uſe 
of the daughter for life without intermeddling of her huſ- 
band, unleſs ſuch a conſtruction was made ; for if tenant 
in tail, the huſband muſt have been tenant by curteſy.— 
As to the argument of intent, how can ſuch an intent in 
the teſtator be reaſonably ſupported ? That is to make the 
plaintiff a bare IT tor life as to the perſonal eſ- 
tate, but the moment he ſhould have a child born, the 
erſonal eſtate ſhould veſt in that child; and ſo reſtrain- 
ing it thus only to give it to a child unborn, whom he 
could not know; and if the child ſhould ſurvive, and die 
a minor, this great perſonal eſtate, inſtead of being fot 
the benefit of this family, would go to the perſonal repre- 
ſentative of that child. No one could mean that. It is a 
limitation of perſonal eſtate to one for life and the heirs of 
his body ; which veſts abſolutely, whether ſo intended by 
the teſtator or not. 


The plaintiff is therefore intitled to have the lands con- 
yeyed to him, and the perſonal eſtate to his uſe. 


Anonymous, July 21, 1755. Caſe 226. 


XCEPTIONS by the I of Mrs. Gui- 
dot to the Maſter's Report for not allowing intereſt 
torarrears of her jointure. 


| Lord Chancellor ſaid, & the rule of the court for aliow- (662) 
ing intereſt for arrears of a jointore is not general, but the 

court will expect a ſpecial caſe to be made for that, as the 17*"*fivor 
being obliged to borrow money and to pay intereſt for it ; for arrears 
and then the court will give intereſt from a reaſonable time; of jointure, 
but this not being within the decree, nor within the reaſon plea 
of thoſe caſes, he would not allow it. made. 


* « Wras. 343. Talb. 3. 2 Atk, 411. 3 Atk. 579. 
Leech 
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Caſe 227. Leech verſus Trollop, July 21, 1755. 


E XCEPTION to a report of a ſufficient anſwer to a 
L bill for diſcovery of title-deeds. 


Lord CHANCELLOR. 


3232 ] do not take it to be the courſe of the court, that up- 
n offer to . 292 Ae 
coubirm it. offer to confirm a widow's jointure, the plaintiff is 
widow not Intitled to have the diſcovery by the anſwer upon that of- 
1 fer, but by the decree; for ſuppoſe the plaintiff claims to 
Heoverby be a tenant in tail, and offers to contirm the defendant's 
the anſwer .... A s N 
untilthe act Jointure upon diſcovery of the deed, and dies, his iſſue in 
is done tail would not be bound by that offer; the at muſt there. 
fore be firſt done, and not the diſcovery had by the anſwer 


upon that offer. 


7 
Caſe 228, Anonymous, July 21, 1785. 
Prior mort- P ON ſettling the priority of ereditors after Maſter's 
gagee report, defendant the mortgagee inſiſted, that he 


A could not be redeemed without being paid his judgment- 
quent debts, and alſo a hond- debt in preference to the plaintiff's 
judgment, claiming under a deed of truit by the mortgagor in his life- 
01 © con time conveying the equity of redemption ; and that though 
May tack a a bond cannot he tacked againſt the mortgagor himſelt coin- 
bond a- ing to redeem, it may againſt the heir of mortgagor ; and 
1 the plaintiffs coming after mortgagor's death ſtand in place 
gagor, but of the heir. | 

not againſt 


mortgagor Lord CHANCELLOR. | 
himſelf or | 


ae The ground, upon which the court does it againſt the 
heir of mortgagor, is, becauſe otherwiſe there would be 
a circuity ; for after redemption it is aſſets in his hands: 
but if mortgagor in his life conveys the equity of redemp- 
tion, it is another thing. This diſtinction has been ta- 
ken; it is held, that a prior mortgagee having a ſubſequent 
judgment may tack the judgment to the mortgage : but 
(66 a prior judgment creditor getting a ſubſequent mortgage 

cannot do it, becauſe the judgment is not a ſpecific lien 


upon thoſe lands, that is, he does not go on the ſecurity, 
he has not truſted to the credit of the eſtate. \ As to the 


+ 1 Vol. 87. 2 Atk. 53. 2 $tra, 1107, Ante, 591. 
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two judgments, which are prior to the deed of truſt, 
the defendant Chambers ought to have the benefit of 
them, and as to what is reported due thereon is inti- 
tled ro a priority to the creditors under the deed of 
truſt ; but the bond cannot be tacked, the bond is a charge 
upon the alſets, and the court never does it againſt 
creditors. | 


Pawlet verſus Delaval, and e contra. July 28, 
1755. 


N the marriage of Lord Naſſau Pawlet with Jſabella, 

daughter of Lord Thanet, in 1731, it was agreed 
hetween them, that whenever a ſum of money, which ſhe 
expected upon the death of the Dutcheſs of Montague, 
{houY come to her, it ſhould be to her ſeparate uſe, and 
{hould be paid t > truſtees for that purpoſe. Accordingly, 
on the death of the Dutcheſs in 1734, the ſum which 
was unaſcertained beiore, amounting to 23,000 J. was 
placed out at intereſt on ſecurities to her ſeparate uſe. In 
1738, the huſband and wife call in this money, which 
was out on two ſeveral mortgages, and thereupon toge- 
ther with the truſtee they execute two deeds, in which 
they recite the ſevetal as and agreements, that the 
money was placed out on ſuch mortgage, and that it 
was declared to be in truſtees tor the ſeparate ute of the 
wite, fubjet to her direction and appointment during 
coverture, but without any particular torms preſcribed in 
wich the ſhould execute that appointment; and that 
the huſhand and wife had arreed to receive this money 
to their own ule, and to diicharge the truſtees from any 
future truſt concerning the ſauie, and in conſideration 
this lum of mongy was paid to the huſband and wife by 
and with the conſent and approbation of the truſtees. 
"Theſe recitals were verbatim alike in both deeds as to 
both mortgages ; and the money is thereupon ſo paid. It 
was received by Lord N:f/au, and when alterward placed 
out on morgages, it was in his name atone, and the inte- 
reſt was received by him until his death in 1741; from 
wich time ſhe as to this ſum acted in his naue and 
merely as his exccutrix, giving receipts for intereſt as 
ſuch, and entering an account in the ſame book her huſ- 
band did, and mixed it with his eſtate. In 1749 ſhe in- 
tet-married with Mr. Delaval; upon wich a ſhort minute 
was taken between themſelves without any other afhſtince, 
wich was afterward further explained by articles, where- 


by 


Caſe 229. 
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by after taking out ſo much as it was agreed Mr. Delaval 
ſhould have, all the reſidue of her money, which ſhe 
was intitled to or poſſeſſed of at the day of her marriage, 
ſhould be to her ſole and ſeparate uſe. In 1750 they 
parted ; afterward came together again; and Mv. 29, 
1750, they executed a deed reciting the terms on which 
they married, parted, and came together; and ex preſely 
rec:ting that this deed was in order to make a diviſion of 
the perſonal eſtate of Lord Naſſau between herſelf and her 
daughter, the only remaining repreſentatives of Lord 
Naſſau ; and reciting that in the events which happened, 
the ſurplus of the ſaid perſonal eſtate was to be divided 
between them; and further that Lady Iſabella had poſſeſ- 
ſed herſelf of all the perſonal eſtate of the ſchedule annex- 
ed, but that no diſtribution had been made: after theſe 
recitals came the ſchedule, intitled, an account of the 

rſonal eſtate of Lord Nan Pawlet and of what it con- 
{ted at the time of his deceaſe. The perſonal eſtate was 
divided into moieties, one of which by the conſent and 
direction of Mr. Delaval and his Lady was veſted in truſtees 
for Miſs Pawlet and paid — 4 There was added 
to the deed a memorandum, that any errors or defects, that 
may afterwards appear of the eſtate of Lord Naſſau Paw- 
let, are to be without prejudice of any of the parties, and 
are to be rectified. 


A bill was brought in the name of Miſs Pawlet for her 
benefit in general, to have an account of her father's per- 
ſonal eſtate, and certain legacies out of it, and a ſhare of 
the reſidue thereof upon the events which happened, and 
in particular to eſtabliſh it that this 23,000/. was to be con- 
ſidered as part of her father's eſtate, and conſequently that 
ſhe was intitled to one moiety of it: for though this way 
originally truſt-money of the wife, yet ſhe having by 
agreement diſcharged that truſt, and declared no other, it 
became thenceforward the abſolute property of her huſband 
Lord Naſſau, and was always treated by them as ſuch ; all 
her acts amounting to preſumptive evidence that ſhe in- 
tended, this ſhould go as part of his eſtate ; and ina tran- 
action between huſband and wife, the court goes farther by 
way of preſumption than any other caſes, Pow?/ v. Han 
tey, 2 Will. 82, fo as not to expect that exaRnels in decdi 


between them as between ſtrangers. 


Another bill was brought by Mr. Delaval and his wite, 
the end of which was alſo to have a general account 


Lord Naſſau's perſonal eſtate ; but that bill brought on 7 
_ queſtion 


Er 
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queſtion alſo as to this ſum of money, it being inſiſted 
that they were intitled to be relieved againſt ſeveral acts 
done by them, and in particular againſt the deed executed 
by both in 1750, by which that ſum was acknowledged to 
be part of the perſonal eſtate of Lord Naſſau, whereas it 
was Originally and continued to he ever fince part of the 
ſcparate eſtate of Lady Iſabella, and therefore that acknow- 
ledgment was by miſtake, and it ought not to be ſo conſi- 
dered, but was claimed now to belong to Mr. Delaval. 
The court will not upon a conjecture of rift, admitted not 
to be proved, ſtrip Lady Iſabella of this large ſum ſecured 
to her by two ſolemn deeds on her marriage. It is the 
duty of this court to protect a feme covert from any inad- 
vertent act of hers, and net to preſume ſhe intended to 
part with that property. This court follows with great 
jealouſy the ſuſpicion the common law has of the power 
of a huſband over a wife, and is careful to prevent her 
affection and obſequiouſneſs, or her fears, from operating 
to her prejudice. Her inheritance and dower muſt be 
barred by ne, the law itſclf being her truſtee. Even as 
to choſes in action this court will preſerve her intereſt, 
though they will belong to him, if ſhe ſurvives. In joint 
acts over her ſeparate eſtate the court will have the ſame 
jealouſy as in the execution of a power by a feme covert, 
in which if the huſband joins, it has been held void from 
the preſumption that ſhe acts /ub poteſiate viri. Where 
any thing is given to the ſeparate uſe of a wife, though 
no intervention of truſtees, the huſband (as now eſta- 
bliſhed, though formerly doubted by Lord ) 1s oſ- 
ten conſidered in this court as truſtee for the wife, becauſe 
it is to her ſeparate uſe. So in marriage-ſettlements if the 
huſband without interpoſition of truſtees covenants to pre- 
ſerve money to the ſeparate uſe of the wife, not ſubject to 
his debts or engagements as agreements in conſideration 
of marriage muſt by the ſtat. of frauds be reduced into 
writing, this court will expect that act to be deſtroyed by 
an act of as high a nature; if therefore the wife after- 
ward receives and pays the money to the huſband, unleſs 
there is ſome act in writing to diſcharge the covenant, he 
will be ſtill conſidered as a truſtee under that covenant. 
In the deed in 1738 are no words diſcharging Lord Naſ- 
ſau from the covenant ; it was only a perſonal diſchar 

of the truſtees, not of the money itſelf, from the — 
being made merely for convenience of the family to call 
in the money and place it on better ſecurities; had it been 
intended to put an end to the truſt, that muſt have been 
expreſsly mentioned in the deed. When a truſtee attempts 
to 
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to diſcharge himſelf of a truſt veſted in him, eſpecially a 
huſband in a caſe of a wife, every thing muit be preſum- 
ed againſt him; and the court has gone fo far as not to 
ſuffer a wife even to give up a ſeparate eſtate, which ſhe 
acquired before marriage, by any agreement between her 
and her huſband, without the interpoſition of her friends 


and truſtees conſulted on the ſubjcct; as was held in 
. Cowey v. Richardſon. Lady 1jabella's ſuffering Lord Na/- 
Jau to act as he did, might all ariſe from tie confidence 
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Bill by 
hufban4 
and wife 
in her 
right is the 
bi lot huſ- 
bauds 


between them, not meaning to part with her ſeparate 
property to give him power over it, but the managing 
and receiving the income ; for which, though he cannot 
now be called upon, yet that does ſhew, the intended to 
veſt the principal in him. The memorandum thews that 
deed to be executed on a miſtake, and ſets the whole at 


large: 
Lord CHanceltor. 


The only queſtion to be determined on both theſe bills 
is, whether this ſum is now continuing to be part of the 
ſeparate eſtate of Lady 1/abel/a, or was ſo at the death of 
Lord Naſſau, for her ſole and ſeparate uſe, or whether by 
the ſubſequent facts and circumitances it is now to be con- 
ſidered part of the perſonal eſtate of Lord Nafſav This 
queſtion is proper firſt to be conſidered upon the bill of 
Mr. Delaval and his wife ; for though laſt tiled, yet as 
that ſeeks to be relieved againſt the deed in 1750, execut- 
ed by them, that naturally and in proper order brings on 
the queſtion in the place; becauſe it they had no right to 
be relieved againſt that deed, and their acknowledgment 
of this ſum's being part of the perſonal eſtate ot Lord 
Naſſau, it muſt conſequently be accounted, for, and ſtand 
as part of his perſonal eſtate. Their bill muſt be conſidered 
as the bill of Mr. De-laval ; for a bill filed in name of huſ- 
band and wife claiming in her right is the bill of the hul- 
band. It is therefore in great meaſure a queſtion of fad; 
and the merits will depend on the fats, and the reſult ol 


them in point of evidence. Before I conhider the particu- 


lar circumſtances, I will lay this down, that it is not to be 
determined by any one, two or three particular facts in the 
cauſe z for it may be admitted, that no one or two fads 
may be ſufficient to turn the ſcale of evidence : but the 
queſtion is upon the reſult of the whole, whether they do 
not conſtitute ſuch an accumulated weight of evidence 
as is unſurmountable ? I am of opinion, they do; and 
that there is not ſufficient ground to relieve Mr. 12 
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and his wife upon their bill againſt the acts they have done; 
it is proper to confider under three heads the facts and cir- 
cumſtances under which it depends. Firſt, thoſe during 
the lite of Lord Naſſau : ſecondly, thoſe which happened 
ſince his death and before Lady Habella's ſecond marriage: 
next, the acts done ſince that marriage, and particularly 
the deed in 1750. As to the firſt, taking thoſe facts and 
circumſtances by ſteps, it was originally upon the mar- 
rage in 1731 agreed between them, that this money 
(then unaſcertained, Lady Iſabella having then no right) 
whatever it ſhould amount to, was to he to her ſeparate 
uſe, and conſequently would in conſideration of this court 
be her ſeparate property. They were defirous (for fo 1 
muſt take the tranſaction, from what they themſelves have 
declared) to call it in, and put an end to the truſt. The 
reſult is, that thoſe two deeds in 1738 import an agreement 
to receive this large ſum, (the ſeparate property of the 
wite, and which ſhe might appoint, as the pleaſed, by 
parol or not), to the uſe of the huſband and wife. That 
imports an alteration of that uſe, and this by agreement 
under hands and ſeals of both, a formal Act. It is ob- 
jected, this was the act of the huſhand ; that this court 
is cautious of the property of wives; will examine here, 66 
and will not ſuffer to be concerned with huſband without ( 7) 
A of truſtees. But here 1s the — — of the 
truſtee, who was an exccuting party. Suppoſing the . 
doctrine true, that a wife is not to Ea to diſpoſe „ 
ot her ſeparate property without the intervention of truſtees, out truſtee 
(which [ do not know to have been fo determined), here may dif- 
is that aſſiſtance, which, it is inſiſted, ſhe ought to — _ 
have. Then they further agree to diſcharge, as far as . 
words can go, that truſt to her ſeparate uſe, and declare no 
new truſt concerning it, but declare a contrary uſe of it. 
After this no act was done during the life of Lord Naſſau 
by himſelf, or by Lady Iſabella (which is more material) 
admitting, claiming, or inſiſting, that this money or any 
part was for her ſeparate uſe. On the contrary it was re- 
ceived by Lord Naſſau, placed out on mortgages in his name 
alone without any declaration of truſt, and all acts of re- 
cerving intereſt, ec. by him. They lived in the beſt har- 
mony ; and therefore ſhe might naturally intend to mix 
their properties together without diſtinction or claim to her 
ſeparate uſe. The next head of facts and circumſtances are 
all of the ſame kind, for ſhe acted in the ſame manner, 
though ſhe had ſeveral opportunities of conſidering this 
matter; and it is aſtoniſhing, if ſhe had thought ſhe had any 
ſeparate claim as to this, that for eleven years from the 
Vor. II. 3 D execution 


Ir 
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execution of the deeds in 1738, to her marriage with Mr, 
Delaval, there is no one claim, inſtance or trace of any 
claim, or aſſertion on her part of this being her ſeparate pro- 

rty or to her ſeparate uſe. Next as to the third head, 
neither in the ſhort minute or in the explanatory articles is 
any notice taken of any ſuch claim as to this ſum; and 
though there are words in both, importing that there was 
ſomething to her ſeparate uſe, there is nothing relative to 
this; and there were pther ſums ſettled to her 7 uſe. 
The nature of this caſe weighs with me in my opinion, and 
turns the queſtion. From all the facts very 3 evidence 
ariſes of an uninterrupted intention of both parties to let 
this go in common as part of Lord Na/jau's eſtate. An 
objection was properly inforced that all this might ariſe 
merely from confidence, not meaning to part with her pro- 
perty to give Lord Neſjſau a power over it, but to give him 
the managing and receiving the income, and that it is not 
ſtrong enough to prove, ſue intended to veſt the principal 
in him. Ithink, it is ſtrong enough. I will admit for 
argument's ſake, that theſe acts (though thus uniformly 
repeated and all with one tendency) are equivocal, and may 
tend one way or the other, that ſhe meant to give the pro- 
perty to her huſband, or only to truſt him with the manage- 
ment and receipt, and then the queſtion may be doubtful on 
theſe facts: who knew beſt with what view and intent theſe 
acts were done ? She herſelf, who was a party to all the 
tranſactions. This then creates the ſtrength of the deed in 
1750. It muſt have been read to her; nor is the contrary 
pretended. She had opportunities thereby given her to 
conſider, whether this money was not her ſeparate property, 
viz. in the recitals, and in the title as well as contents of the 
ſchedule; yet ſne, executrix of her huſband, privy to all, 
and having this notice, freely and voluntarily executes this 
deed without any claim. There is no pretence of any com- 
pulſion, fraud or impoſition by any one concerned for M:ls 
Pawlet ; for any evidence of that might be conſiderable. 
"There is no application from any other ; it muſt there- 


fore proceed from what was the reſult of the tranſaction 


in her own mind. The memorandum, I am of opinion, 
cannot be carried fo far as is contended. | Miſtakes in com- 
putation or errors in ſums of money it might be natural to 
ſetright; but it cannot exend to reverſe and ſet at large 
every thing done. It can amount only to a general ſub- 
ſcription to an account, errors excepted. Whatever be 
the weight of it, it cannot extend to ſuch · a queſtion 

right, depending on ſuch a great weight of evidence, inthe 
knowledge of Lady Hſebelia herſelf, and ſo leave it * 
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her td reverſe all theſe acts upon ſuch a ſubſcription : it is im- 

poſſible therefore that ſhe, who bei knew with what view all 
theſe acts, ſuppoling them equivocal, were done, could by 
miltake let it go in this manner. It is ſaid to he hard to 
deprive her of ſo great a property upon ſuch facts and ac- | 
quieſcence : but facts and acquielcence are material to de-"A-qui- 
termine great rights and properties, and many decrees have eſcence 
heen thereupon in this cout Where afreeman oi Loren (REY 
has died poſſeſſed of a great perſonal eſtate, has by will di- ,,openy ; 
vided that among his wite and children; which wife, had ea 
ſhe inſiſted upon her ftri& right, would be intitſed to one 8 
clear third of it; but ſhe being reaſonable and the family au e 
being in ſtri& harmony, deſires to have no more than what under huſ- 
is left her by her huſband, and that the reſt ſhould go among N 
the children, has made up accounts and acted on that too! — E 
for ſeveral years; and if ſhe was not executrix, has let the thereby. 
money be applied by the executors of the huſhand, and 
claimed no more; and happens afterward to marry a ſecond 
huſband ; who in her right, or perhaps her executors after 
her death, inſiſt all this was wrong, that the widow was in- 
titled to one-third, and has not executed any releaſe, or 
_ with her right; and therefore, ſuppoſe ſhe miſtook 

er right, ſhall have a clear third, one other third as the 
orphanage part, ard the other as the teſtamentary part : 
the court never has ſuffered that, but always ſaid, that the 
manner of acting and acquieſeing ſhews her intent, which 
ſhall bind and conclude, ſo that no account ſhall he after- 
ward. Several decrees have been founded upon that, and 
thoſe caſes I take to he a very material precedent to the 
preſent; for this is of that kind: it is taking equivocal ads 
(I ſpeak upon that foot now) by one handle firſt, by ano- 
therafterward. Suppoſe a freeman's widow in tHoſe caſes (669) | 
had executed a deed, as Lady Iſabella has, affirming thoſe 
acts. ſurely then ſhe would not be ſo intitled ; and this is 
as ſtrong as that. Cowey v. Richardſon is mentioned 
at the bar among other caſes not very concluſive z it is not 
in print, it was — at the Rells 11 July 1725, and is in 
the Regiſter's book Lib. A. fol. 491, 492: it was cited to 
ſuew, this court would not permit a wife to diſpoſe of her 1: 2 
ſeparate property to her huſband, who by the truſt is ex- d-1ermin- 
cluded from meddling with it, unleſs it was by her judicial 2 
conſent in this court, or by intervention of friends or truſ- vt d aſe 
tees. There is no determination of that in this court, ſep«r. t- 
that I can find. Several inſtances have been, where wives Pate e 
by acts in Pais have parted with ſeparate property to huſ- wr” te 
bands; and where there has been no menace or impoſition, conſent in- 
it has taken place; and there are ſeveral inſtances, where. cot or in 


in wives concurred to pledge part of their ſeparate proper- f — 
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bv act in 


pais where never ſaid, that the ſecurity ſhould not take place, but held 
no menace it to ſtand, as a pledge indeed, and that the huſband ſhould 
or impoli- exoncrate : which ſhews, that rule has been laid down too 
3 generally. It is true, that the court even as to perſonal 
May be property will not give that to the huſband without the wife's 
pledged own conſent in court: but the reaſon of that is, & that the 
3 court will make a decree where the huſband and wife are 
huſb ind to parties, where the wife has a proper ſettlement, to pay to 
exonerate. the huſband and wife: and then, if the huſband does not 
receive it in, + it ſurvives to the wife, juſt as they agreed 

Money de- in this decd in 1738, to receive to their own uſe : but 
. mow where the wife has not had a ſufficient ſettlement, the court 
and dite Will not; but that is, becauſe all ſuits or defences in this 
where a court by huſband and wife jointly, where there is no ap- 
a let pearance hy guardian for the wife, are conſidered as ſuits and 
nao hut defences of the huſband, and therefore will not ſuffer the mo- 
band ney to be paidto the huſband on the prayer of his counſel, 
alone. becauſe the court knows, thoſe inſtructions to counſel come 
from the huſband, who has the power of the ſuit and defence, 

and thereſore the court expects the wife ſhouldattend in court 

and give conſent. But no certain rule is laid down, that 

huſh ind and wife living together on proper terms as they 

| ought, and the wife giving up any part of her ſeparate 
eſtate to the huſband without compulſion, fraud, delur 
malus, or ill at by the huſband, this court has faid, it 

fhould not take place. If indeed the circumſtances re- 

quired by the truſt, by which the act is to be done, have 

not been purſued, the court might fay, it ſhould not take 

place, but here are no particulars required to the manner 
| of doing it. In Cowey v. Richardſon the bill was by the 
| | executor of a wite againſt the executor of her huſband to 
| have the benefit of a bond executed by the huſband before 
6 marriage to a truſtee for the intended wife; the condition 

( 70) of which bond was to permit the wife to diſpoſe by will of 

Bond by 300. which bond had been cancelled by the huſband in his 
huſband to life. The woman was at the time of her marriage a wi- 
{ Pr” dit dow, and had children by a former huſband ; and made 
| poſ-, and a will of this cancellation of the bond by her ſecond huſ- 
cancelled band, and by that will gave the 3ool. part to her ſecond 
by him, huſband, 150!. of it to her fon and daughter by the firſt huſ- 

ubſüſts in . l 

band, and made that ſon executor. The bill charged, 


| int of 
| — and that before the death of the wife the huſband got the bond 
| the benefit | 
n 1 2 * 
| upto, ge 4 Wife's money refuſed to be paid to huſband though ſhe conſented 


aud no children, and there was a propoſal to ſettle, Poſt. 672. 

— ee Wife's choſe in addion ſurvives to her, if huſband does not ſue 
F in Als life, Polt. 676. . fi 

om 
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from her by ſurpriſe in this manner; that the huſband 
deſired to fee the bond; that ſhe innocently ſhewed it to him, 
by which opportunity he got it from her, and threw it into 
the fire, but that ſhe got out the pieces, before they were 
burned. I gueſs what might have been proved there. 
The truſtee of the wife was marie a derendant to the bill, 
and was capable of being examined as a witneſs, and he 
ſwore by his anſwer, that the wife came to him to draw a 
will, and then told him, that her huſband ſee ming one day 
uneaſy and diſcontented, ſhe aſked him the reaſon of it, and 
he told her, he was informed, ſhe had given out the bond 
to a ſtranger, which might hu t him after her death; and 
to make him eaſy ſhe brought it down, and pur it into his 
hands, and ſaid, he might do what he would with it ; and 
thereupon the huſband tore the bond, and put it b: hind the 
chimney ; that ſhe, after the huſband had gone, took it up, 
finding it was not burned ; that the truſtee aſked her whe- 
ther the huſband took the bond in a fit of paſhon or againit 
her conſent ; that ſhe anſwered that it was freely done by 
her, but that ſhe had repented aſterward. The Maſter of 
the Rolls declared, that the bond ſubſiſted in point of law, 
being cancelled by the obligor not the obligee (for if by ob- 
ligee it would not) and ther fore the plaintiff executor of the 
wife ought to be relieved, decreed payment out of the aſſets 
of the ſecond huſband : but conſider, how applica" le that 
is to the preſent caſe. Here was a bond for valuable con- 
ſideration by the huſband to permit his wife to diſpoſe of 
this ſmall ſum; the huſband appearing uneaſy upon a real 
or pretended ſtory, ſhe willing to gratify him, and to pro- 
cure and — . her peace, ſhews him the bond to con- 
vince him ſhe had not parted with it, gave it to him, and 
told him he might do with it what he would. There is 
nothing in this to ſhew that ſhe intended to give up any 
right in it. He throws it into the fire, and {he retrieves 
it. The benefit of it was decrecd upon this founda- 
tion, that ſhe ſhewed it was not her intention, and behde 
the bond ſubſiſted in point of law. It was a ſudden in- 
ſtantaneous act of the huſband, carrying the act beyond 
what the wife ſaid or imported. "That cannot be implied 
to a caſe, in which all theſe acts have heen done for ſo 
*; years without contradiction, and when the ori- 
ginal act to deſtroy the truſt was with content of the 
truitee, who had the legal intereſt in this money; which 


deſtroys that, upon which that decree is particularly (67 1) 


founded, and therefore is not app'icable. Another cafe 
ſhews, how far the court has gone againſt giving re- 
lief in a caſe of this kind, depending upon ſubmiſſion and 


acquieſcence of parties even in a doubtful caſe, or perhaps 
coming 
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coming out wrong at laſt, and yet the court will not re. 


' lieve againſt their own acts, done freely and without 


frau; Smith v. Aviry, Eq. Ab. 269. which is applica- 
ble totl.isz f rit was a clear miſtake as to the right, and 
much mo e o thaa this ; or here the utmoit that can be 
contended tor, is, hat h acts done à e equivocal. There- 
fore upon the wi ole together Jam of opinion, the circum- 
ſtinces before th. wed in 1750, arc ſtrong enough; but 
admitting them equ-vocal {for that J greatly rely on) Lady 
Iſabella kne v, what was her own intent in all thoſe ads, 
and could not he miſtaken as to her right or not having a 
right to this fun ; and therefore there is no ground to re- 


lieve againſt theſe acts. Another conſideration very ma- 


terial is, that this is the hill of Mr. Delaval. It might have 
been ſomething ot a different queſtion, if the bill had been 
by Lady I/ab-lla herſelt, or by her Proctein Amy claim- 
ing her ſeparate property: not that it would turn the queſ- 
tion; but every bill by huſband and wife jointly claiming 


in right of the wife is the act of the huſband, and the 


Caſe 230. 


claim is by the huſband though in right of the wife, though 
ſhe joined for conformity. Conſider what would be the 
Frey e of giving relief. It is impoſſible to conceive, 
ſuppoſing Lady Habella miſtaken in what ſhe did, that ſhe 
meant to give Mr. Del/aval ſo large a ſum without menti- 
oning it. Is he then to be taken in this court not only a- 
gainſt Miſs Pawlet, but againſt her to have a right to this 
large ſum under an et cætera If the court was to open 
all this upon a miſtake, ſet aſide this deed, and declare 
this to be part of the ſeparate eſtate of Lady 1/abella, they 
muſt decree this contrary to the intent of any of the par- 
ties. This bill therefore muſt be diſmiſſed, and in taking 
the account under the other bill I declare, that this ſum 
ought to be conſidered as part of the perſonal eſtate of Lord 
N fjau. / 


Mir. The caſe of Mrs. Hirwy had been cited, 
Liervey v. Ay, Morch 1748, whom His Lerd- 
ſhip held to ratity a ſettlement made previous to her 
marriage, nd when an infant, by her receiving 
after couinę ot age for a year, cr year and a 
half, the jointure ſettled on ker. 


ànony wou, July 28, 1755. 8 


P ZTITION by Mr. Gardner and his wife, that her 
perional eſtate am- unting to abqut 3ooo!, ſhould be 
paid to him ont of cou't, the wife pre ſent in court con- 
| f ſentings 
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ſenting, and deſiring to have it ſo as moſt advantageous 
enting, a eſiring e it ſo as vantag (672) 


to them. 


On the intermarriage of the petitioners in 1747, ap- __ 
plication was made to the court to take care of this mo- — — 
ney, and that the huſband ſhould make a proper ſettle- paid to 
ment; for which it was directed to the Maſter; before huſband on 
whom propoſals were given in and ſigned both by huſband 1 
and wife, by which he was to ſettle an eſtate in Jamaica though no 
in ſtrict ſettlement : but, before it was abſolutely concluded children, 
on, they went to Jamaica, where they ſtaid fix years, and — 7 
now preferred this petition, there being no children liv- fc... * 
ing; and infiſted on not heing bound by the — 
the wife ſaying ſhe ſhould be contented with her dower. 


Lord Chancellor would not grant it. Though the wife 
might give up her intereſt in this money, if ſhe pleaſed, if 
ſhe pleaſed, yet nobody could conſent for the children, 
which may be. The prop»ſal was binding; and if the huf- 
band had died before he came home, and leſt children, un- 
der theſe articles there would be a right to have it carried 
into execution: ® and the court has laid hold of a circum- 
ſtance, much leſs ſtrong than ſo formal an agreement as 
this was, to refuſe what is now deſired. 


Wilſon verſus Harman, July 29, 1755. Caſe 231, 


B Y articles money was to be laid out in land, and un- Money 


til laid out to be veſted in South-Sza annuitics, the veſted in 
profits to go in the ſame way as the rent of the land — 


would. The perſon, who would be tenant for life if laid until laid 
out in land, dies in the middle of a quarter. On petition ontinland, 
the queſtion was, whether there ſhould be an apportion- 9 the 


ment between the repreſentative of the tenant for life and Ie e 
the remainder man ? life dying 
; in mid {le 


of a quarter 


That there ſhould be cited from Viner, Title Apforti- bn 
onment, Letter F. a caſe where it was done by Sir 72 — of 
Jehl on petition by the adminiſtratrix of Jebn Helt, fon the inter- 
of the Chief Frftice, againſt the remainder man, where . 
the reſidue of the Chief 5 perſonal eſtate was to be 
laid out in land, and until then veſted in theſe annuities to 
£0 in the ſame way. 


Money decreed to huſband and wife where there is a proper ſet- 
!Jement, but not to huſband alone. Ante, 669. ** 


Loox 


— 
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I am ſurprized at that precedent, and much duubt of 
it, wherever Mr. Viner got it; and ſuppoſe it was ſome 
compromiſe and by conſent. Several inſtances muſt have 
happened between the tenant for life and remainder man; 
yet I never heard of ſuch a rule before. I take it, that 
theſe dividends go to the perſon to whom they were duc 
at the time. The truſt 1s to' be laid out in land ; what 
kind of land I cannot tell; and muſt preſume it would be 
land on which theſe would be the rent-days of payment. 
Next to determine fo I muſt determine, whether upon-mak- 
ing ſuch a ſettlement under articles, (the court always di- 
recting all uſual powers in directing a ſettlement in purſu- 
ance of articles to be made) here would not be a power to 
make leaſes. Therefore as ] muſt make preſumptions in 
order to make this analogy between land and money, I muſt 


lay the analogy out of the caſe. The queſtion then is, 


whether this is to be conſidered as the Mttereſt of money? 
Where literally fo, intereſt is ſuppoſed to grow due from 


day to day to be ſure z and the perſon intitled to the pro- 


duce is intitled to it to the laſt hour of the day: but that is 
never held that I know of, upon the dividends on Soutb- 
Sea annuities and all annuities of that kind. I do not 
know what authority there is for it ; and this happens fo 
trequently, that it muſt be known in practice; as to which 
I will conſult the accountant general, and conſider of it. 
It would be dangerous to make a precedent contrary to the 
2 practice, which, whatever it is, ought not to be 
broke in upon. 1 . 


Tbe next day the accountant general ſaid, it was not 
the practice with them to make a diviſion of the intereſt ; 
and that this was determined by His Lordſhip in tht calc 
of Lord Leicefler in 174444. 


Lok D CHANCELLOR. 


do not remember that caſe or any other of the ſame 
nature. When the money is laid out, it is purchaſed with 
the dividends perhaps nearly due at that time; tenant for 
life immediately draws ſo much out of the dividends, and 
if afterward he were to do the ſame he would draw at 
ends. But beſide, intereſt on a mortgage becomes due 
from day to day; mortgagee may call in his money, when 
he will; and then the intereſt muſt be computed up to — 
4 1 4 od TY b + yg ee J 
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day becauſe no particular time is fixed: but by act of par- 
liament the gividends on theſe annuities are made payable 
on certain days like rent: * therefore it is like rent, and 
diſtinguiſhable from intereſt of maney. 


Ex Parte Northleigh. July 30, 1155. Caſe232. 


E TITION by committee of a lunatic to have Lunatics. 


the bond delivered up, and a leſs ſecurity given. 1 
up, and leſe 
Lord CHANCELLOR. ſecurity, 


Although he ſaid, it was an uncommon application, (67 4) 
he granted it upon the circumſtances. 


Ex Parte Pereira, July 30, 1758. Caſen33. 

wo TION by a committee of a lunatic to have a Lunatics. 
bond delivered up, and to change the ſecurity by giv- 

ing a greater. | | | 


Lord Chancellor ſaid, though it had an appearance of Security 
benefit to the lunatic's eſtate, and though he would grant —_ 
this, yet he gave notice that he would not encouruge ap- — 
plications of this kind, as they might be of dangerous con- but this not 
ſequence ; for ſuppoſe the bond delivered up, and there e 
happened to be a concealment of any part of the eſtate vers he 
on taking the account, if the lunatic afterward recovered, may have 
he could have no remedy for that for the time paſt, and no remedy 
thoſe accounts frequently are very ſuperficially taken, and ent 


! cealmeut, 
cannot be otherwile. 


Ex Parte Emery, July 31, 1755. Caſe 234. 


N a commiſſion of bankruptcy the claim of the peti- Bankrupts, 
tioners w s, as they acted as factors for the putchaſe of 4 — ou 
goods, paid the whole money, and drew a bill of exchange, lend 


which was proteſted. — —_ 
chaſed by 
Lord CHANCELLOR. him. 


In ſuch caſe the court has followed the ſpecific effects in Nes ta- 
caſe of a factor or partnerſhip to attain complete juſtice ; ken by fac- 
and even where a note is taken by the bankrupt for the mo- _ 


1 


And therefore cannot be apportioned. | lowed. 


| 
| 
' 
[ 
| 
| 
| 


— 

x parte 
Du — 
Aug. 9, 
1754. 
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ney, they followed that note; as was determined in C. g. 
in caſe of a ſale by a factor, and no partnerſhip, who 
laid out his money in purchaſe of goods; ſent them 
to his correſpondent in Eng/and, and drew a bill of ex- 
change; the goods have come to the hands of the correſ- 
pondent here, who has broke; the bill of exchange ſent 
back proteſted, and the goods here at the time, It has 
been held to be a ſpecific lien on thoſe goods and not ſuf- 
fered to go for other debts until the price for them was 
paid. That held in ſeveral caſes, and lately by me in Cu- 
gar v. Wilcox, Let it be directed therefore according to 
the prayer of the petition, 


Ex parte Macklin, July Ir, 1755. 


ETITION on the part of Miſs Mack lin to be let 
in as a creditor on the eſtate of her father, become 
bankrupt, for the money he received from the managers 
of the theatres on her account, offering an allowance there- 
out for living with and being maintained by him during 
the time of her acting on the ſtage: that the court is ſo 
far from giving the father all the earnings of a child, as 
not to ſuffer a father to be eaſed of the maintenance of a 
child who has a fortune, but will let the whole intereſt 
accumulate, and the father maintain the child, unleſs una- 
ble to do ſo. 


Lord CHANCELLOR. 


I am under ſome difficulty for the ſake of the prece- 
dent ; for it is true, that the queſtion is the ſame now as 
it would have been between the daughter and the father, if 
he had not been a bankrupt, and could anſwer to an action 
for himſelf; whether after all this tranſaction the dangh- 
ter could in an action have recovered againſt the father all 
this money as money had and received to her uſe ? It may 
be dangerous in Landon to lay it down as a general rule, 
that if a father having ſeveral children, who earn money, 
which he receives, becomes bankrupt, every child can 
come and claim his debt for that money had and received, 
while they lived together, and were part of his family: 
that might have a very dangerous conſequence, A father 
frequently ſends out his ſon to work as journeyman, and 
his earnings are taken to be the father's, Here the father, 

mother, 
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mother, and daughter, were all actors; and lived toge- 


ther; the father received the whole, It is extraordinary 
to fay, that after a length of time this ſhall be all called 


back becanſe of an act of bankruptcy. I will refer it 


therefore to the commiſſioners to inquire how much the 
father received to the child's uſe, unleſs as to ſo much as 
was a covenant with the daughter herſelf, 


But to avoid the expence of an account, it was agreed 
that the petitioner ſhould be admitted as a creditor for 
a particular ſum; but no allowance to be made for main- 
enhance. 


— | 
Gar forth verſus Bradley, OF. 25, 1755. 


N the marriage between John Bradley and Olave 

daughter of Elizabeth Garforth a ſettlement was 
made in confideration of the marriage, and as well the 
piclent fortune and portion of the ſaid O/ave as the cove- 
nants therein after contained to be performed, and for ſet- 
ting a competent jointure on the ſaid O/ave, One of the 
covenants, which afterward followed, was with Elizabeth 
the mother; that ſhe would pay to the huſband 200/. as 
an addition to the daughter's fortune. "The other cove- 
nant was with the truſtees of the wife, that the mother 
would for the conſideration aforeſaid in her life or by laſt 
will, give, deviſe, or bequeath, to the ſaid Olave, her 
executors or adminiſtrators, or ſome child or children of 
the ſaid Olave, money or lands equal to what the ſaid 
Elizabeth ſhould give to her other children. The mother 
by will leſt Olave a legacy, and made her executrix. Part 
of the reſidue alſo of the mother's « ſtate came to O/ave by 
the death of the legatee thereof in life of the teſtatrix. 
Juin Brad ey aſſigns over all theſe ſums of money, with a 
proviſo at the end of the affignment, that at his requeſt 
the aſſignee ſhould reafſign all thoſe ſums. The wife 
ſurvived the huſband and died. 


Caſe 236. 
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The queſtion now upon exception to the Maſter's 
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report and conſequential directions was between the plain- 


uff. repreſentatives of the wife and defendant's repreſenta- 
tives 
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CASES Argued and Determined 
tives of the huſband, whether or no by the huſband's dying 


in life of the wife the ſurplus of her eſtate (whatever it 


was) that aroſe either by the bequeſt in the will or by the 
accidental inteſtacy on the death of one refiduary legatce 


in life of teſtatrix, ſurvived to the wife or belonged to the 
huſband ? | 


\ 


* For defendants it was inſiſted, the hnſband was intitled 
by his marriage-ſettlement as a purchaſer, to whatever 
came to his wife by her mother. Sguib v. Wynne, 1 Will, 
378. perſonal goods belonging to the wife are abſolutely 
the huſband's, whether he ſurvives her or nor. 


For plaintiffs. Lifter v. Lifter, 2 Ver. 68, and Cleland 
v. Cleland, P. C. 63, 312, 412, unleſs an expreſs agree- 
ment by the wife that the huſband ſhould have the thing, 
and giving up her contingent right by ſurvivorſhip, a gene- 
ral ſettlement on the marriage without ſuch agreement 
will not do. Theſe cheſes in action were not diſpoſed of by 
the aſſignment; and all this, which was not recovercd, 
goes to repreſentatives of the wife. 


Lord CHANCELLOR. 


* 'This queſtion will depend entirely on the conſttue- 
tion of the marriage-ſettlement and the covenants therein; 
for as to the general queſtion it would certainly ſurvive to 
the wife, if nothing by way of contract altered the caſr; 
for wherever a choſe in affirm comes to the wife, whether 
veſting before or after the marriage, if the huſband dies in 
life of the wife, it will ſurvive to the wife; with this diſ- 
tinction that as to thoſe which come during the coverture, 
the huſband may for them bring the action in his own 
name, may diſagree io the intereſt of the wife; and that 
recovery in his own name is equal to reducing into poſſeſ- 
ſion. In Alleyn 36, in caſe of a bond to huſband and, wife 
during coverture, huſband might maintain an action on the 
bond in his own name alone, and have judgment in hs 
own name alone, and that that was a diſagreeing to h1 


In general where huſband ſettles his eſtate on his wife in conf 
deration of her fortune ; the wife's portion, th.“ choſes in action, 
and tho' there is no particular agreement, is conſilered as purcha 

the huſband and goes to his executors. 1 Eq. Ca. ab. & 
ern. 7. 2 Vern. 68, cor. 1 Wms. 378. 2 Wms. 608. 3 Was, 


199. 2 Atk. 44%. 3 Atk. 20. 


+ Ante, 669. 5 ” 
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wife's intereſt, and it ſhould not ſurvive to her, but go to 

his repreſentatives : whereas, if he had brought the action 

in the name of himſelf and wife, the judgment would' be, 

that both ſhould recover: and then the ſurviving wife, and 
rot the executor of the huſband, ſhould bring the ſcire 

facias on the judgment; and the ſame is held in ſeveral ' 
other books. The caſe in 2 Lev. 109, is ſomewhat diſ- 

{erent ; for there it is ſaid, the huſband ought to bring the. 
action in the names of both: but in other books the huſ- 
band has an election. But that queſtion is out of the caſe 
here; it depends on the ſertlement, It is true, that if a 
man marries, and in conſideration of that marriage makes 
a ſettlement upon the wife by way of jointure, and in con- 
{eration of ſuch portion as ſhe is or may be intitled to, if 
any thing comes afterward during the coverture to the 
wite, he is conſidered as a purchaſer, and ſhall take it. If 
on the other hand the ſettlement on the wife is in conſide- 
ration of her preſent portion or fortune, without reference 
to what comes afterward, and the huſband does not reduce 
it into poſſeſſion, it will ſurvive to the wife in equity as, 
well 2s by the rule of law; and that, which is laid down, 
in Packer v. Windham, P. C. 412, is right: but this is a, 
particular caſe, and the ſettlement very particular. The 

conſideration is not barely the marriage and preſent por- 

tion, but ſurther alſo the covenants contained therein, If 
the additional 2001, in the firſt covenant had not been paid 

at the huſband's death, his executors would be intitled 
thereto, The other covenant is very particular, and dif- 
ters from the former as to the covenantees as well as to the 
perfons to whom to be left. Llere it is not only to the 
wife, but alſo to any child of the marriage. How then 
can | ſay, that by this covenant the huſband is a purcha-' 
ſer? The mother might have left it to the ſeparate uſe of 
the wife, or to any children of the marriage ; which would 

have been a performance of the covenant ; ſo that it is 

not a covenant inſerted for benefit of the huſband, but of 

tne daughter and iſſue of the marriage. As then ſhe might 
have left it in this manner, and has left part to her daugh- 
ter, and the other part has come to her by accident, and 
na contract to give the huſband a certain right in this at 

all, it muſt be conſidered on the foot of a general legacy 
tv the wife abſtrated ſrom the contract, not ſuch as the 

huſb and would be- intitled to in all events by way of con- 
ed; but ſuch as muſt go by the general rules of law and, 
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equity by ſurvivorſhip; according to which, what the hi. 
band had reduced into poſſeſſion, will go to his executors; 
the reſt will ſurvive to the wife, Next as to the aſſign- 
ment by the huſband he might undoubtedly have received 
in this money, if he thought fit; might have releaſed it; 
or for valuable conſidet ation aſſigned to a creditor or pur- 
chaſer, which would be good according to a caſe before 
me : but this is the lighteſt caſe that can be tor the court 
to ſay this, for the proviſo at the end is a plain declaration 
of truſt upon the face of it; ſo that it amounts to an 
aſſignment of a choſe in aclien, which in point of law paſſes 
nothing, and that to create a truſt for benefit of the huſ- 
band, who ſubje& to the wife's ſurvivorſhip was the origi- 
ginal owner z which makes nv alteration in this, property. 
This part therefore not got in will ſurvive to the wife, and 
belong to her repreſentatives, 


Another queſtion aroſe as to the intereſt due vpon a 
mortgage, the conſideration of which was reſerved by the 
decree; whether, as there was an open account againſt 
the mortgagee, and ſeveral tenders were made of the 
mortgage-money, intereſt ſhould ſtop from the time of 
ſuch tenders, 


Lord CHANCELLOK. 


I do not know that the court has ever done this. Here 
is a certain mortgage for the payment of money due on 
one ſide, and an open account on the other, quite a dis- 
tint thing and ſeparate from the mortgage. Taking it 
for granted that upon the account more will be due, than 
the principal and intereſt of the mortgage will amount to; 
if therefore it is held, that upon propoſals being made to 
the mortgagee to deduct, intereſt ſhould ſtop from ſuch 
time that would put mortgagees in a bad ſituation : and yet 
there may be general caſes, in which it may be wiſhed t9 
come at it. But the rule is ſo ſtrict, that, where a certain 
ſecurity is taken by mortgagees, their intereſt ſhall not ſtop 
but upon a proper tender and notice; which rules, if not 
obſerved, the court will nut ſtop the intereſt ; for he has 
a legal ſecurity for his money; may bring an ejeQment 
and bill for forecloſure at the ſame time, which the cou 


and bill to will not prevent; it would be going a great way there- 
torecleſe. fore in this caſe to ſay, that the intereſt ſhould ſtop. But 


as he has intereſt on his mortgage to -this time, he mult 
anſwer 
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anſwer intereſt as to the money in his bands, which will 
be due upon the account. As to coſts, as I am of opi- 
nion, and am compelled thereto by the rules of the court, 
that the propotal made ſhall not ſtop the intereſt, I do not 
ſce how I can refule coſts to him. 


But as the mortgagee appeared to have been vexati- 
ous, an alteration as to coſts was made. f 


N. It has been often determined, that if a huſband 
ſurvives his wife, and does not take out adminiſtra- 
tion, whoever takes it out, will be a truſtee for 
him, being the only next of kin. 


Mitchel verſus Neale, Nov. 8, 1785. 


PON a bill for ſpecific performance of an agree- 
U ment for ſale of copyhold lands in Corſbam in Wilts 
to the plaintiff by ſurrender by the defendant in court, the 
defendant inſiſted upon doing it by letter of attorney and 
not otherwiſe, and that he was ready to do ſo. The plain- 
tiff infiſted upon his doing it in perſon, and entered into 
proof, that the cuſtom of the manor was, that whoever 
wanted to ſurrender, muſt, unleſs in ſpecial caſes of diſabi- 
lity, do it in perſon. By the decree at the Rollt a trial was 
directed as to this cuſtom. | 


On appeal it was inſiſted for defendant, that this iſſue 
was improper ; becauſe, if found for the plaintiff that by 
the cuſtom of this manor it cannot be by letter of attorney, 
it would be void in law. Suppoſing it would be good in 
law, there is not ſufficient proof to direct an iſſue to try 
the fact. There can be no ſuch cuſtom in point of law; 
tor according to Combe's caſe, 9 Co. 75, it is a general law 
through all copy holds, that a copyholder of inheritance 
may alien by ſurrender. If fo, it is incident to his pro- 
perty by the common law, and then it is incident to the 
nature of it, that he may do it by attorney; and there- 
tore need not alledge a cuſtom for it. Whatever act he 
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can do by himſelf, he can do by attorney, as he may every 


act in pais. The argument from inconvenience is very 
ſtrong ; and it would be unreaſonable, that a copyholder 
of inheritance could not ſurrender but in perſon: it is 
locking up his property; as then it may not be parted 
with without great inconvenience, and upon taking long 
Journeys. It is unreaſonably reſtraining that power, which 
's given not by cuſtom but the common law : but next 


it 
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if ſuch cuſtom could poffibly be ſupported, the court would 
attend to the evidence, and ſee that it was ſtrongly proy- 
ed, otherwiſe not ſend it to trial, agreeable to the preſent 
(680) practice of the court of Exchequer as to a modus; which, 
though they 3 ſent to be tried on an iſſue, before 


8 they determined, whether it was good in point of law, is 
3— now varied. | 


26 Ot. 
1747. Chapman v. Smith, 17 July, 1754. The former practice in Exchegner of 
directing an iſſue to a modus firlt, is now altered 1 but not in every caſe. Ante, 


Cart v. Ball, Eaſter 1747. 


Lord CHANCELLOR: 


Jam of opinion, there is no ground in favour of the 
defendant to vary this decree. I am in the caſe of a pur- 
chaſer of an eſtate, whom no court of juſtice will compel 
to accept of ſuch purchaſe upon any doubtful title. It is 
not a queſtion now, what kind of title a man may have in 
his family, but what kind of title a purchaſer is compelled 
to take : upon this queſtion, whether a good title can be 

; made, the court in favour of the defendant has directed 
an iſſue, that if this may be a good title to the plaintiff 
by letter of attorney, he may accept of itz to which two 
objections are taken. It is true, that the ancient practice 
of the Exchequer in directing an iſſue firſt, before y 
determined it in point of law (which practice was found- 
ed on a ſpecious ground of law, that ex faclo oritur jus) 
has been very prudently altered by that court. But | do 
not know, that in every caſe whatever they do this; that 
is, that in a doubtful queſtion, doubtful whether good in 
law or fact, I do not know, that they always determine 
the modus good or not before the fact is tried: but it de- 
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nds on circumſtances. But what is the objection? I n 
incline to think, it might be ſo as objected: but I cannot 4 
Law of fay that, for the cuſtoms of manors differ. All law of t 


— dy a copyholds ariſes from general cuſtom, as Lord Coke ſays. p 
a” This general cuſtom of copyhold may be called the law @ 
cuſtom: of the land; “ yet in ſeveral inſtances that general law 1 
etisoften is broke in upon. By the general cuſtom a ſurrender a 

« - m muſt be preſented in the next court; but that is varied in 
wh ſeveral manors. So in ſome manors as to the number of 0 

days; as in a tenant right manor in a caſe which came 


out of the North; notwithſtanding that may be perilous P 


Every cuſtom which deprts from the common law muſt be 
conſtrued ſtrictly : Co. Cop. 43: and ought not to be enlarged beyond 
the uſage. Fitzg. 243. | gu" 
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and inconvenient, yet the cuſtom of the manor muſt pre- 
vail. A ſurrender by attorney cannot be out of court ; 
for that would be for an attorney to make an attorney; 
which, unleſs there is a ſpecial power in the letter of attor- 
ney for that purpoſe, an attorney cannot do. But it is 
ſaid to be contrary to law: conſider, how all theſe things 
have ariſen; the manner of acknowledging a fine by 
commiſſion allowed formerly on the foundation of diſabi- 
lity, is contrary to law now, the law not now _—_ 
the diſability to be ſhewn in the dedimus as formerly. 
cannot ſay there is not a manor, in which there is ſuch a 
cuſtom as this not requiring the diſability. In ſeveral ma- 
nors there are unreaſonable cuſtoms, though not ſo unrea- 
ſonable as that the law will ſet them aſide. It is too much 
therefore to ſay, that by law there cannot be ſuch a cuſtom. 
Then how does it ſtand on the proof? I cannot ſay in 
caſe of a purchaſer, that he ſhould be bound : but go 
farther ſtill, and think this rather a direction in favour of the 
defendant, and that the plaintiff had much more reaſon to 
complain of it; for the vendor can without the leaſt incon- 
venience do that act himſelf, and then there is no inſtance 
of the court's compelling a perſon to take it by attorney. 
A purchaſer may be put under difficulties by this means 
for the letter of attorney may be loſt ; and the party 1s 
obliged to prove it, and the execution of it i although I 
allow, that courts of law would make ſtrong preſumptions 
in ſuch caſe ; but why ſhould a purchaſer be put to that? 
A letter of attorney may be revoked the next moment; 
that revocation may be notified to the attorney. without 
the purchaſer's knowing it, and then the conveyance 
would be void, and the purchaſer's only remedy would be 
by ſuit in equity. Suppoſe, the conveyance was to be 
made before a maſter under the direction of this court; 
and the vendor ſaid he would doit, but would do it by at- 
torney, though living next door to the maſter, and in his 
power to do it himſelf; this court would not allow that; 
and if the vendor ſaid ſo to me, I would commit him for 
not doing it himſelf; for I would not compel a man to 
accept of a title under a letter of attorney; of which there 
no inſtance unleſs a neceſſity appears for it. This there- 
ore 15 very unreaſonably complained of on the part of the 
'i<tendant 3 conſequently the decree muſt ſtand, and the 
"lantiff have the depoſit. 


V. It being ſaid that a power by attorney is void, if 

the party appears himſelf, His Lordſhip denied 

that; for though the power of a deputy ceaſes in 
E 
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Caſe 238. 


Leaſe for 
three lives 
to A. her 
executors, 
&c. A. al- 
ſigns all 
right to the 
uſe of B. 
for life, 
and after- 
ward of 
his iſſue; 
and for 
want o 
ſuch iſſue 
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p eſence of the principal, it is not ſo of a power of 
a torney; for a man may appear and act by attor- 
ney notwithſtanding he is preſent himſelf. 


Williams verſus Jeky!, 
Elliot verſus Jekyl, Nov. 8, 1755. 


FREEHOLD leaſe for three lives was granted to 

Elizabeth Ellist, her executors, adminiftrators, and 
aſſigns. She for valuable conſideration makes an aſſign- 
ment of the premiſes, and all her right, title, and intereſt, 
in and to the ſame, to a truſtee to the uſe of her ſon John 
Williams for and during the term of his natural life ; and 
from and after his deceaſe to the uſe of his iſſue lawfully 
begotten ; and for want of fuch iſſue, to the uſe of Eliza- 
beth Elliot, her executors and adminiftrators, during the te- 
ſidue of the term. 


to the uſe of A. her executors, &c. The whole veſts in the Flue of B. and iſſue 
means children; and A.'s executor, who is a ſpecial occupant cannot claim agaiuſt 


it, 
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Join Williams died leaving a ſon and a daughter; the 
latter died ſoon after her father at fix years of age. 


The preſent queſtion was between the ſon and Alexander 
Elliot, the executor and reſiduary legatee of Elizabeth Ellivt, 


For plaintiff the ſon. The objection made is, that this 
is to be compared to the limitation of a fee fimple by a 
deed, in which iſſue is not a word of limitation, but muſt 
be a word of purchaſe; and confequently the iſſue, the ſon, 
muſt take for life only ; and then there muſt be a remainder 
over to Elizabeth Elliot to take after his death, But there 
are ſeveral anſwers thereto. Firſt, this is an agreement for 
valuable conſideration mentioned, for which Elizabeth Elliu 
parts with this to thoſe uſes : next it is a conveyance by 
way of truſt, not an uſe executed: there is no doubt of the 
meaning. She meant to part with, and Jan William 
meant to purchaſe, an eſtate for life to himſelf with a ge- 
neral limitation to his iſſue indefinitely, The nature 0 
this property is a deſcendible freehold, and his heir takes 
by deſcription-and deſignation as a ſpecial occupant, not b! 
deſcent z and though the heir or heir of the body takes 
as ſpecial occupant, it is not like a fee ſimple, but goes 

| | 1 
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pen, While there is iſſue of his body: if then that cannot 
be barred, it is void in point of law, As it is an agree- 
ment for valuable conſideration, if there is a blunder in ex- 
preſſion contrary to the agreement, this court will rectify 
it, as in a marriage-ſettſement; and its being for valuable 
conſideration is a ground to come here to ſet it right. Be- 
ſide it is in truſtees, and their truſt is executory; and they 
are to make an aſſignment of this leaſe purſuant to the ſenſe 
of the court z which muſt be in proper terms and in an apt 
manner. Upon any of theſe grounds the plaintiff, now 
= _ iſſue of this marriage, is to have this eſtate abſo- 
utely, 


For Alexander Elliat. This is a leaſe for lives, and may 
conſequently be limited for particular eſtates. The ſtatute 
of uſes extends to ſteeholds; and then there can be nc rea- 
ſon why John IVilliams ſhould be a c-ſſuy que tru/t, and why 
not an uſe executed. The queſtion is upon the ffc& of 
tne words iſſue, Sc. A limitation to one and his iſſue 
will never in a deed create an «ſtate of inheritance. This 
is to all his iſſue as purchaſers, to ariſe as they ariſe 


In z Wms. 265, it was held that ſuch tenant by leaſe and releaſe 
may be the heirs of his body as claiming under him but not the re- 
mainder. Vide 1 Atk. 524. 2 Atk. 259, 3*6, where it is held that 
an alienation by ſuch tenant will bar the remainder. 


3E2 « as 


along upon the occupancy ;z ſo would it be, if it was limi- 
ted to the heirs of the body. * But as there cannot be a 
common recovery of ſuch eſtates, if they could not be bar- 
red, there would be a perpetuity z and therefore it has been 
determined in Meſteneyt v. Chappel, and Duke of Grafton v. 
Hanmer, 3 Will. 267, that there might be ſuch a limitation 
of theſe leaſes, and conſequ-ntly it might by deed or any 
common conveyance be aliened, though it was to one and 
the heirs of his body. Suppoſing then this was a direct legal 
conveyance to one tur life and remainder to his iſſue, it talls 
not within the rules of law, that one cannot take an inhe- 
titance unleſs by the word heirs, There are no technical 
words here, for this is a deſcription of the perſon to take 
by ſpecial occupancy, not by deſcent, Wha are the ſpecial 
occupants? Firſt Fohn Williams for life; next his iſſue in- 
definitely: there is no rule of law that it might not be ſo 
limited, fince according to thoſe caſes it may be diſpoſed 
of, The limitation over to Elizabeth Elliot can never hap» 


(683) 


— — — K U— — — 


CASES Argued and Determined 


as to all a man's daughters, it ſplits, as they ariſe. But 
what eſtate muſt be taken, as the father took an eſtate for 
life? They took eſtates as jointenants for life; for where- 
ever a freehold without a particuiar limitation is granted, 
the party takes only an eſtate for life; and there is no va- 
riation as to leafes for lives or a deſcendible freehold : 
it is the contrary in a limitation of a term for years, by 
which the whole is taken. Then according to Wild's caſe, 
2 C. and Taylor v. Sayer, Cr. El. 142. and Cook v. Cock, 
2 Ver. 545, they take as jointenants and only for life, the li- 
mitation to the iſſue giving only eſtates to them as pur- 
chaſers, not including iſſue of iſſue collectively as has 
been argued. It ſtops in the firſt inſtance; nor is the 
word iſſue ever conſtrued ſo far as the word heirs has 
been, to have a double uſe, This being ſo in point of 
law, neither will the nature of the eſtate, a limitation 
for three lives, make any difference. An eſtate pour auler 
vie, limited to one and his heirs, may be given to ano- 
ther for life, and, if it determines during the life pour 
auter vie, ſhall revert to the donor, The ſecond branch 
of this limitation ſhould have no more power over it 


than the firſt: it is not abfolutely veſted in the ſon any 


Words 
conſtrue1 
accordin g 
to narure 
of the 
eſtate. 


more than in the father. Unleſs the word iſſue ex vi 
termini included in infinitum colleQively, (which has not 
been the conſtruction of law), it ſignifies no more than 
if, having three ſons, they were called by their names. 
According to what is now inſiſted upon, if the plaintiff 
died, his executor or adminiſtrator would be intitled to 


the whole abſolutely contrary to intent; for power of 


reverter was intended to herſelf; nor will a court of 
equity in this caſe go farther than the ſtrit law, 


Lord CHANCELLOR. 


I am ſatisfied upon the conſtruction of this deed ; which 
conſtruction I muſt make; and that ſuch as is agreeable to 
the intention of the parties and nature of the eſtate. The 
firſt conſideration is, that this is a deed of purchaſe, The 
principle I ſhall go upon in the conſtruQtion is, that words 
in deeds or wills receive a different conſtruction according 
to the nature of the eſtates to which they are applied. lt 
is therefore held in Forth v. Chapman, 1 Will. 663, and 
feveral other caſes in this court, that the ſame words tht 
would create a limitation of eſtates, or introduQtory 
limitation of eſtates, if applied to real receive one con- 
Amitation Q 1 1 dualen, 


— 
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ſtruction, but when in a will or deed relating to perſonal 


eſtate receive another, ut res magis valeat, and that the 
intent may take place. Here is an aſſignment by way of 
purchaſe of an eſtate, which is a term tor three lives, not 
created originally as a deſcendible freehold to go to the heir 
as ſpecial occupant, but to the leſſee, her executors, admi- 
niſtrators, and aſſigns; ſo that the executor of the firſt 
eſſee muſt take this as a ſpecial occupant under the limi- 
tation: but ſtill ſuch as would be undoubtedly in the power 
of the firſt leſſee, whoſe repreſentative that executor is, to 
diveſt him of every thing, which he might take as her ex- 
ecutor : that is the nature of the eſtate. Then what is 
the aſſignment? and the queſtion thereupon is, who took 
by virtue of the deſcription of Jan William's iſſue, and 
next what eſtate they took? As to the firſt it is not diſ- 
puted, but that both children took by way of deſcription 
of his iſſue: they would be jointenants; and one dying, 
the eſtate ſurvived to the other; the ground of which is, 
that this is not an eſtate of freehold and inheritance ; con- 
ſequently could not be limited to Jon Williams for life, 
and then to his iſſue ſo as to unite with his own eſtate as 
an eſtate of inheritance; and therefore whoever takes by 
the word iſſue, takes as a purchaſer, and conſequently it 
ſurvives to the child ſurviving. Nay ſuppoſing it had been 
heirs of his body, it would be the ſame in that reſpect, and 
according to the Duke of Grafton's caſe he would have 
power to diſpoſe of it. Then taking them as purchaſers, 
the next queſtion is, what eſtate they took ; which depends 
on the words of this deed? It is inſiſted that being limited 
to the iſſue, and no words of limitation added thereto, the 
iſſue muſt take as perſons deſcribed only, conſequently only 
the children of John Williams; and that they take as if 
named in the deed, and then only an eſtate for life accord- 
ing to Cook v. Cook, and Wild's caſe; and that it could go 
no farther in the caſe of inheritance. In a deed it would 
be ſo in the caſe of an eſtate of inheritance; but the 
queſtion here is upon the nature of the eſtate. They 
appear to know the difference between limiting it for life 
and in another manner; what was the intent? Was it 
with an eye to an eſtate-tail, as Lord Hale ſays? Was it, 
that none but the children ſhould take, and not the chil- 
dren of the children? I cannot ſay ſo, and that it ſhould 
then go over to the executors. But it is ſaid, it muſt be 
ſo by conſtruction of the words and of law. ms: not 

eter- 
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determine now how it would be of an eſtate four auter vie 
limited to one and his heirs ; for that is not this caſe, Sup- 
poſing the aſſignment had been made to 7 Williams, and 
all her eſtate, right, title, and intereſt, to have and to 
hold to John Williams himſelf, and nothing more ſaid; 
would John Williams have had the whole eſtate and intereſt 
in the lands under this leaſe? I am of opinion, he would 
by ſuch aſſignment; and that the executor: of Elizabeth 
Elliot could never have claimed it againſt him; for here 
is an eſtate to her and her executors, &c. ſhe grants all her 
eſtate Fc. in it: and yet her executor, who is a ſpecial 
occupant, claims againſt it. In point of law the whole 
intereſt tor all the lives would veſt in Fohn Wrlliams, who 
is put in the place of her executor, Suppoſing this deed 
had been to 7% Williams for life, and after his deceaſe 
to the iſſue of his body lawfully begotten, and it had gone 
no further; I am of the ſame opinion, that the executor 
being in her power could not claim againſt her grant. I 
agree, this caſe differs from that, from what follows; upon 
which ariſes the principal difficulty.“ I muſt put a con- 
ſtruction upon the words for want of ſuch iſſue; and what 
is the conſtruction? Suppoſe, the plaintiff ſhould die leav- 
ing iſſue; I agree, that iſſue could not by virtue of that 
limitation to the iſſue take the eſtate; for iſſue here is not 
to be. conſtrued collectively, but iſſue in the firſt inſtance; 
Conſider then, what conſtruction the court muſt put upon 
the words in default, Ic. and that was the reaſon I laid it 
down at firſt, that words muſt be conſtrued according to 
the nature of the eſtate to which they are applied; and I 
conſtrue them to mean, in caſe John Williams has no chil- 
dren, then to her, her executors and adminiſtrators; and 


that was the real intent of the parties, as | take it, to con- 


vey to her ſon for life; if the ſon had children, they ſhould 
have it abſolutely; if not, that it ſhould come back to her 
executers, If the court is at liberty to conſtrue thoſe words 
in default of iſſue in default of children, the whole will veſt 
in him according to the true conſtruction, I have no doubt 
at all, but if it had been a plain aſſignment by her during 
the term to John Williams without ſaying more, he would 
have the whole in him. 


* z Ark, 39%, 2 Ark, 642. 1 Wms. 663. 3 Wms. 258, 2 Ch 
Rep. 4i0. 2 Vern, 38. 1 Lev. 35. Pollex, 122. 


Willougbb / 


in the Time of Lord Chancellor HARDWICRE. 


Willoughby and Willoughby, in Chancery, June 
19, 1756. 


Reported from the MS. notes of Lord Chancellor 
Hardwicke, by Durnford and Eaſt, 763. 


» WII E RE a ſubſequent purchaſer, or mortgagee, 

who fro tanto is a purchaſer, has notice of a 
former purchaſe or incumbrance, he can't avail himſelf of 
an old outſtanding term prior to both, in order to get a 
preference; but if he has no notice of ſuch prior purchaſe 
or incumbrance, and having the beſt right to call for the 
legal eſtate, gets an aſſignment of it, equity will not de- 
prive him of the benefit of it; for a purchaſer bona fide, 
tor valuable conſideration, and without notice, can't be 
hurt in equity, nor have the benefit of the law taken from 
him; notice makes him come fraudulently. Alſo where a 
ſecond mortgagee of an eſtate, on which there is an old 
outſtanding term, has notice of an incumbrance prior to 
his own, as he has not the legal eſtate in him, nor the beſt 
right to call for it, the whole title and conſideration being 
in equity, the general rule muſt take place, viz. + Qui 
prior eſi temfare, potier eft jure, and the prior incumbran- 
cer may ſatisfy himſelf of any other incumbrances on the 
eſtate, tho* unknown to the puiſne mortgagee, when he 
advanced the money. 


Ant. 2 Vol. 485, 486. + 2 P. Ws. 355. 
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ABATEMENT. caſe out of the ſtatute of limi- 
tations Page 485 


ACCOUNT. truſt money, may be called to 
account, but not as executor 

Account current tranſmitted and and have allowance be- 
kept two years, is to be conſi- fore the Maſter 599 
dered as ſtated 239 The executor or adminiſtrator is 


The reaſon why there are ſo few the proper perſon to call him 
actions for accounts 383 to account, which is a diſcharge 


Account immediately directed; as to him ib. 
tho' by the contract payment 
was poſtponed until death; as ACQUIESCENCE. 
on covenant to leave by will ſo | 8 


much, &cc. 424 Informal marriage agreements 
Length of time how far a bar in decreed notwithſtanding the 
equity to an account, not a- ſtatute of frauds, upon acqui- 
gainſt an adminiſtratrix calling eſcence and acts in conſequence 
for the execution of a truſt of of it; though not ſigned by 
real eſtate; though ſtale ac- one party, or though an in- 
counts are diſcouraged 483 fant 524 
An offer to account will take 2 80 on a will by a huſband, contra- 
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ry to the cuſtom of London ; 
a wife by her acts may he 


bound Page 5 
See BARON and FE MR. 


ADEMPTION of a LEGACY. 


One joint legatee being outlawed 
a codicil adeems his ſhare ; the 
other takes the whole 645 

See OPECLFIC LEGACY, 


ADMINISTRATORS. 


The ecccleſiaſtical court requires 
ſurvivingadminiſtrator (though 
not executor) to come back for 


28. Written agreement diſcharged by 


- 
* 


to an agreement ſet up by the 
defendant Page 29961 


parol 376 
Agreements are not carried into 
execution againſt iſſue in tail, 


pr remainder claiming per for- 


nam dont 634 
See ACQUIESCENCE. PaROL 
Ey1DENCE, 
ALIEN- 


Finding a perſon not to be an 
alien, not concluſive to the 
crown, but no new commil- 
ſion; but a melius inguirendum 


probate. At common law if there is a ground for it: if 
otherwiſe 268, again ſo found, it is conclu- 
See Exkcurons. * five ** ! 
* {rae oa OY Where an alien may take a de- 
ADVOWSONS. viſe 3562 
FER 12940 4 See PREROGATLYE, 
Advowſons are rents within the a 8 
ſtatute of frauds, but an an- ANNUITY. . 
nuity in fee is not a perſonal : 
inheritance 178 Intereſt of arrears of annuity is 
1 diſcretionary on the circum- 
AFFIDAVITS. ſtances T7 8 
| | 12 Annuity in fee granted by the = 
On contradictory affidavits of the king out of Harbadber duties, * 
ſame perſon, perſonal exami- is not a rent, nor really not 
nation is required * 26 within the ſtatute of frauds, | 
5 ve 10 | nor flat. de donis; but being % 
AGREEMENT. ſettled on, A. and the heirs of % 
3 5 * her body, is a fee ſimple con- e 
Agreement to aſſign the fees of a ditional at common law; the F 
© goaler, and the profits of the remainder over void in tbe caſe 0 
tap-houſe; not carried into of a common on, and 4 X, 
enecutium 43 having had iſſue, may bar the = 
Bill for the performance of a poſſibility of revertor. a | 
written agreement; parol evi- Part of a rent may be grantee TA 
dence read of adifferent agree- not a new rent reſerved d X 
ment: diſmiſſed with coſts ; granted out of the old one 10 


and the plaintiff cannot reſort 


178 
Annuit? 
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| Annuity in fee goes not to, nor 
aſſets in executors Page 1799; , {wer 


fame matter in a ſecond an- 
Page 491 


Annuity to a miniſter of Baptiſts,” Defendant is not compelled to. 


: eſtabliſhed as a good charity, 
like that to Quakers; and to 
go to the ſucce 
veing 


aſſets, not abated in proportion 
with other legatees; upon the 
intent of teſtator 415 
Annuity to guardian or truſtee 
ſoon after coming of age, ſet 
aſide upon general 128 
of public utility; and alſo on 
particular circumſtances of im- 
a poſition | 
dot ſo if done with o eyes 
after being put into poſſellon 
and at liberty, as a reward 
54 
dee Abvowsoks, BANKRUPT: 
CY, INTEREST. 


h 3._E. ts 


is ANSWER. 

be anſper of defendant dirett- 
* ed to be read to a jury 42 
85 ſhe reaſon ib 


Defendant in cuſtody for want of 


of 

Is turther anſwer, puts it in, and 
ny is diſcharged on paying the 
* coſts of contempt 110 
* On inſufficient further anſwer, 
he proceſs of contempt is to be 
iſe continued where it was left off 


4. 110 
No one is bound to anſwer fo as 
to ſubject himſelf to puniſh- 
ment. | 245 
I!) defendant, without except- 
ng to the firſt report of in- 
luſficiency, is not abſolutely 
precluded from inſiſting on the 


for the time 
273 -» alegirimate ſon; but not whe- 

Annuity by will to a wife unpro- 
vided for, on deficiency* of 


anſwer ſo as to ſubject to eccle- 
ſiaſtical penalties 93 
But muſt anſwer whether he has 


ther he is married or no, or 
whether he is an alien ih. 
The rule of diſcovery by anſwer 


(unleſs ſubjecting to penalty) 
depends not on the rule of 
62 
APPORTIONMENT. 


Money veſted in Scuth-Sea An- 


$47 A Puities until laid out in land, 


to go the ſame way 672 
Tenant for life dying in the mid- 
dle of a quarter; no appor- 
tionment of the intereſt ib. 
APPRENTICE. 
See MASTER and SERVANTS, 


ASSETS, 


Debtor cannot prefer one credi- /. ,,, 


tor out of the general aſſets, — _ 
but may ſpecifically lay hold of 
part for that, though a con- 
tingency 6 — 
Aſſets not marſhalled to ſupport 
a legacy contrary to law: viz. 
lands to a charity 
On admiſſion of aſſets, a * 1 
nal decree made againſt the ex- 
ecutors with intereſt and coſts 
| | 
Where an executor is not band 
the admiffion of aſſets ib 
dant decreed to account 
for aſſets, delivers goods to a 
[4] 2 ſolicitor 


* 


——— —t7˙—ꝛ P — . ' ' 


4 4. Fey 

c : 
ASS 
2 


A Taszrsz of the PRI N cIP AL MATTERS. 


ſolicitor who is robbed; de- 
fendant is not to be charged 


Page 240 


Bailee, truſtee, &c. keeping aſ- 
ſets as their own, diſcharged ib. 

Real aſſets are followed by le- 
gatees 36 

See Ax N UI TY, DRBrs, row- 
ER of APPOINTMENT, RE- 
MAINDERS, 1 


ASSIGNEE, 
Aﬀignee of executor not liable, 
unleſs colluſion 469 
ASSIGNMENT. 


See L1M1TATIONS, 
ATTORNEY. 


A gift to an attorney after the 
_ cauſe is over, and without any 


diſtreſs, not ſet afide : other- 


wiſe if before or during the 
cauſe 259 
No allowance is given for trou- 
ble if not demanded, though 
in the caſe of adminiſtrator 


305 
See Box p, INTEREST, Wir- 
33 
AWARD. 


If one arbitrator makes an im- 
6 proper declaration, he will b 
made to pay colts ; and ſatis- 
faction decreed on the judg- 
ment on bond of ſubmiſſion. 
But the fact muſt be put in 
iſſue, or opportunity given to 
anſwer it "Ag 
One cannot move to ſet aſide an 


award, without its being made 
a rule of court. Page 317 


F ' _— _— * _ 


BANK NOTES, 


Bill by an executor on the loſs of 
notes in a liſt in teſtator' 
hand; the liſt not evidence 
here of his property, and left 


to law. 8 
Difference between a bill on the 
loſs of a note, and of a bond 


41 

On a note the demand is at law ib. 
BANKERS NOTES. 

Intereſt decreed , on à bank- 


er's note from circumſtances, 
though no evidence of agree- 
ment far it .+...066 


BANKRUPTCY. 


Deed, though for Creditors, 
may be evidence of bankrupt- 
cy | 19 
Fraudulent bankruptcy * 
Two debtors, one becomes 
bankrupt; creditor proves his 
whole debt, but before dix. 
dend receives a compoſition 
from the ather ; he ſhall (i 
have a dividend in proportion 

11 


to the whole 


Otherwiſe if he received the B 

} compoſition before the bank- 

/ ruptcy 114 

Certificate will be allowed, no 
withſtanding the court m C 


entertain a ſuſpicion of the 
view in taking out the com 
* A trade 
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A trader in Jreland, c. con- Merchants abroad draw on a cor- 


tracting debts here and coming 
over, a commiſſion may be 
taken out; but with liberty to 
the creditors in Jreland to 
come and prove their debts 


Page 249 « 


The form of granting a certifi- 


cate is a matter of judgment; 


but not arbitrarily to be diſal- 


ref] oem for a particularpur- 
poſe, and remit other bills to 
anſwer that: the correſpon- 
dent becomes bankrupt : thoſe 
bills remaining tiated 
muſt be delivered up by the 
aſſignees, or the money re- 
ceived by them thereon, to 
the original owners. - P. 582 


lowed, if the requifites are The intent of bankrupt laws is 


complied with; unleſs fraud 
| or concealment 
Affidavits of debts by petitioning 
creditors are neceſſarx 251 
Equitable demands may be prov- 
ed under a commiſſion, though 
equitable creditors cannot take 
it out. 252 
Debt on account is a foundation 
for a commiſſion. 327 
Exceptions to certificate of com- 
miſſioners of Bankrupt. 388 
Their proceedings analogous ta- 
— accounts in equity and on 
i ib 


ons. . 
Commiſſioners or Maſter may 
without order proceed ex parte. 

| 389 

debt in 
407 
Aſſignees not compelled to pay 
what is really due on an uſu- 
rious contract. 489 
A value ſet on a general perſonal 
annuity on a bankrupt's eſtate. 


Bankruptcy muſt be a 
law. 


But where annuitant is a creditor 
by decree alſo, the deficiency 
to be made good out of the 
capital. 16. 


Creditors receiving money or 
bills, after an act of bankrupt- 
cy committed; is good pay- 

559 


ment if without notice. 


250 gathe bankrupt 


PP c 


490 
" tund a 


to level all creditors $. but as 
's eſtate only ; for 
the aflignees take it ſubyect to 
all equities at the time of 
bankruptcy. 585 
Aſſignees take the eſtate bound 
all equity. 633 


goods purchaſed by him. 674 
Notes taken by a factor, on a 

ſale of goods, followed. ib. 
A father receives his child's earn- 
ings while living with him, 
and becomes bankrupt; the 
child by ent admitted a 
creditor for a particular ſum 
to avoid an enquiry : but it is 
dangerous to lay down ſuch a 
rule. 675 
See Bonp, InjJUNCT10N. 


BARON and FEME. 


Huſband decreed to join, and to 
_ procure his wife to join, in 
conveyance of her ſtate purſu- 
ant to 1 or to re- 
um received by the 
huſband; where the court 
would not make a perſonal de- 
cree. IHE 7> 
After the death of hufband and 
wife, her repreſentatives are 


not to account for money re- 
ccived 
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ceived during coverture, whe- A bill by a huſband and wife in 
ther ſhe had ſeparate eſtate or her right, is the bill of the 


net; unleſs a ſpecial caſe is Huſband. Page 666 
made. Page ig Whether a wife without the truſ- 
Wife may diſpoſe of her ſeparate tee, may diſpoſe of her ſepa- 
perſonal eſtate, by act in her rate property. | 667 


life or will; but her real deſ= Acquieſcence is material to deter- 

cends to her heir, unleſs pro- mine property; as where a 

perly conveyed, as by fine if freeman's widow acquieſces 

after marriage, if before, by under her huſband's will, ſhe 
way of truſt or power over is bound thereby. 668, 

uſe, but not by bare agree- It is not determined that a wife 

ment, which can only bar te- may not diſpoſe of her ſepa- 
nancy by curteſy, unleſs per- rate property to her huſband 

haps it is ſuch as would be de- unleſs by conſent of the court, 

creed to be carried into execu- or the intervention of friends 
tion. 1912 669 * 

Wife having a ſeparate eſtate, It is done by act in pair, where 
borrows money, her declara= no menace or impoſition ap- 

tions allowed. I93,9 pears. ih, 

Bond by a huſband, reciting an May be pledged for the huſband's 
agreement to ſettle his wife's debt; the huſband to exone- 
eſtate, the wife not being an rate. 1h. 

executing party. By her acts Money will be decreed to huſ- 

after his death ſhe bound her- band and wife, where there is 

ſelf to a performance. 523% a proper ſettlement, but not 
Huſband ſuing for his wife's — to the huſband alone i. 

perty muſt make a ſettlement. A bond by huſband to permit his 

The intereſt to the wife if left wife to diſpoſe, and cancelled 
unprovided, otherwiſe if he by him, ſubſifts in point of 
maintains her. 562%, law, and the benefit of it was 
The whole of wife's fortune, decreed for her executor. 670g 

-— preſent and conſenting, not A wife's money not paid to the 
paid to the huſband. 579% huſband on her conſent in 

A huſband, on acceſſion to his court, tho' there were chil- 
wife's fortune, muſt make 2 dren, and a propoſal to ſettle. 
ſettlement. 5 | 672 

A wife is barred from claimin g A ſettlement in conſideration of 

her ſeparate eſtate which ſlic marriage, the wife's preſent 

with her huſband and the truſ= fortune and ſubſequent cove- 
8 tee had called in; that was nants; one of which was that 
„managed by the huſband, and the mother ſhould give to the 
that after his death was affirm. wife or child, equal to what 
ed by ſeveral acts of hers, as was giyen to the reſt, The 
part of his eſtate. 663. mother leaves her. a lein 


— 
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and by lapſe part of the refi- Relief given againſt ſecurities, 


due comes to her. The wife 
ſurvives the huſband; what 
he had not reduced into poſ- 
ſeſſion goes to her repreſenta- 
tives by ſurvivor, not to his; 
there being no contract to give 


Sc. by a wife on her marriage; 
- unleſs for valuable era- 


tion, though concealed from 


her huſband: but ſuch con- 


cealment not encouraged ; and 
therefore unleſs it was at wife's 


him a certain right. Page 676% requeſt, coſts excuſed. P. 264 
Wife's choſe in action ſurvives to One obligor in a joint bond dies; 


her, if the huſband reduces it 
not into poſſeſſion by ſuing in 
his own name. ib. 
See ACQUIESCENCE, Bond, 
Fru CoverT, PaRATHRR- 
NALIA, Pin-Moner. 


BILL OF REVIEW. 


t no partiality 


the other becomes bankrupt 3 
though the legal lien is one, if 
or colluſion by 
obligee, equity will ſet up his 
demand againſt both the heir 
and executor of the deceaſed, 
but the real eſtate comes in 
only in default of perſonal 


Bill of review muſt be on new Obligee, unleſs paid, is not oblig- 


matter, to ſhew the right of 
the party exiſting, but that it 
was not known to him at the 
time of the decree. 576 
Improper bills of review are put 
under the like reſtraint as the 


pay. 
others: but there muſt be a pe- Alf one obligor pays, and ſues the 


tition to rehear or appeal. 598 
BONDS. 


Indorſements by obligee of pay- 
ment of intereſt or evidence 


aſſets. 371 
ed to lend his name to ſue the 
ſurvivor. ibid. = 


Though the obligations and pe- 


nalty are gone, the condition 
is conſidered as agreement to 


other at law in the name of the 
obligee, payment may be plead- 
ed; but not payment by a 
ſtranger as repreſentative of a 


' deceaſed obligor in the joint 


bond. 


to take off preſumption of Parolevidence is admittedtoſhew, 


time. 

Though a bond is joint only, 
both are bound in equity, and 
lo of a ſurety if that equity is 
not rebutted, 106 

A young woman of good charac- 
ter comes to live with A. know- 
ing he was married; is ſeduced 
by him, and cauſes a ſeparation 
from his wife, and has a grant 
or bond from him : her bill for 


payment diſmiſſed. 160 


that 3 a bond on mar- 
riage was for 150%. per annum, 
yet the agreement was for 
ool. but the bill diſmiſſed as 


being a private agreement to 


deceive a material party. 375 


Parol evidence permitted to pre- 


vent fraud. 376 


Bonds by young heirs, or to attor- 


ney pending ſuits, or on mar- 
riage brocage, ſet afide on pub- 
lic utility. 549 


372, 


Aſſigu- 


7 


_ 


"= 


Fed] 
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Aſſignment of a bond to co-obli- as an unconſcionable bar- 
gor who pays it, is of no uſe; gain. Page 144 
as even the principal may This contract being confirmed 
plead payment to the action in without impotition, is not to 
the name of obligee : but caſe be ſet aſide. 146 
lies, or perhaps indebitatur-af- Confirmation of the ſale of a 


þ Page 566 ſailor's ſhare of money, 
4 Norzs, ELECTIOx, ſet aſide. K 8 400 
WiTNEss. The managersdecreed to account, 

with an allowance for what 

BOTTOMRY. was remitted. | 10. 


Compoſition if fair, r. not ſet 


Bottomry is not within the ſta- aſide for inequality : though fo 
tute of uſury, becauſe a real _ the civil law, if for leſs than 


riſk is run. 143, 148, 151, 284 
153, 154- 3 CONTRACTS. 
BROKERS. CHARGE. 

Broker or factor not naming his Where a charge ſinks into the ef- 
principal, may be examined on tate. 207 
an action in the name of his 
principal; but ſingly on regard CHARIT T. 
to trade. 221 


If the principal is declared, the Mortgagee in poſſeſſion under lo- 
action muſt be againſt him. ib. „ bere, fc. deviſes to a charity 

Broker or factor muſt act for 7. all the money due by the mort- 
another at the very time: no gage : it is —— 75 . 


ſubſequent conſent or agree- , Nan. {DL 
ment will do. 222 Reſidue 5f perlo CE EN 
in truſt to erect an x 


CATCHING BARGAIN. ;///, pet within the mortmain ad 


A. aged thirty, borrows good. Where there is no charter, infor 
on bond to pay 10,000/. if he mation for a charity is not to 
ſurvives B. aged ſeventy-eight. be diſmiſſed, though the relief 
A. ſurvives a year and eight prayed fails: otherwiſc where” 
months, having on the death there is a charter. 320 
of B. confirmed the bargain The poor to be trained to agrieul- 
dy a new bond, Oc. freely; ture rather than to ſchool. 330 
and paying part: no relief ex- On information for a charity, 
cept as to the penalty. 125 though the title is miſtaken, 
This contract not within the ſta- yet if a title appears it moſt be 
tute of uſury. 142 eſtabliſhed. _ 
Whether to be ſet aſide in equity This court ——— 


A TABTR of the Pzixcirar MaTTiRS. 


there are particular powers by name, not ſo of a common 
charter, as to a ſchool, though perſon. Page 181 
not appointing general viſitors; See Baron, anD FEME, Dis- 
but will as to the management TRIBUTION. 
of the revenue ; and make the 
maſter, on colluſion with the CHURCH RATES. 
uſher, account for fifteen years 
falary. F Page 505 The Eccleſiaſtical court has juriſ- 
Legacy to be laid out in land or diction as to church rates. 45 . 
ſome real ſecurity for a ſchool- This court is not ancillary there- 
— is void 0 778 — to. ib. 
tute of mortmain. LA 
Where truſtees of a charity have CODICIL. 
a diſcretion to lay out on a 
road, the court will not inter- A codicil directing the will to 
—_— ſtand, makes not good a legacy 


yet will not diſmiſs the infor- lapſed or adeemed. 626 

mation. 55 8ee ADEMPTION OF A L- 
Where there is a viſitor, the 22 GACY. 

commiſſion in 43 Eliz. is not: 

to interpoſe. 55 CONTEMPT. 
Otherwiſe of a collateral chari- 

ty. i Publiſher of advertiſement as to 


See AnNuIT1ES, Ass8ETs, proceedings in court, commit- 
Cour or CHancery, Cu- ted for contempt: but diſ- 
RACY, TOLERAT10ON, Vis:- charged on ſubmiſſion and dif- 


TORS, cloſing every thing. 520 
Sce ANSWER. 
CHILDREN. 
CONTINGENT DEVISE. 


Proviſions for children are for 
equitable conſideration, and Deviſe of the houſe and appur- 
are preferred to voluntary diſ—- tenances to the wife during 


poſitions. 258 her widowhoad; but the eldeſt 
See PosTHUMOUS CHit DREN, fon when twenty-one, or mar- 
YounGER CHILDREN. ried, might on notice have it. 

| She marries, the ſon being under 
CHOSE IN ACTION. twenty · one; when one 


he will be intitled: the inter- 

Choſe in action is aſſignable in vening intereſt is undiſpoſed of, 
equity for valuable conſidera-= and goes reſpectively to the re- 
tion; and the covenant ope- ſidue. 122 
rates as an aſſignment. 6 „ Whereas my daughter is very 
Grantee of choſe in action by the « ill, if ſhe dies I leave the re- 
King, may ſue in his own « fidue of my perſenal eſtate 

; «to 


«to my wife.” The daughter 


ſurvived teſtator, but died of 


that illneſs ; it goes to the wife 
for life. Page 162 
Contingent legacy to heir, and 
expreſs condition not to diſpute 
the will; which is not execut- 
ed according to the ſtatute : 
heir is put to election when of 

- age, to claim the legacy or the 


lands deviſed away. 12 
CONTINGENT REMAIN- 
DERS. 


Truſtees of the inheritance, are 
ſufficient to ſupport the con- 

- tingent remainders. 230 
Contingent remainder muſt veſt 


during the particular eſtate, or 


eo inſlante; or elſe there muſt 
be truſtees to ſuſtain. ib. 
The petition by a remainder of 
money, on which a contingent 

. tho' not probable intereſt might 
ariſe, to have it paid, not 
granted. 241 
On marriage a leaſchold eſtate 
was ſettled in truſt for huſband 
and wife for life; after the 
deceaſe of the ſurvivor, then 

to truſtees to aſſign it with the 
rents and profits to the eldeſt 
ſon; for want of ſuch iſſue of 
ſuch ſon to daughters. It 
goes to the only daughter on 
the mother's death, and not to 
the repreſentatives of a ſon who 
died without iflue in the mo- 
ther's lite. 318 


CONTRACTS. 


Contracts at half value ſer aſide 
in the civil law: not ſo here, 
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but is a material ingredient. 518 
CONVETANCES. 


Bill lies for creditor by elegit, to 
ſet aſide a fradulent convey- 
ance, whether he could reco- 
ver at law or not. | 

A conveyance is fraudulent if 
without delivery of poſſeſſion, 
though part was a real conſide- 
ration. $2 

A conveyance for conſideration, 
is not afterward to be ſet up 
for a gift. G27 

And being for fictitious conſide- 
ration, inſerted by grantor 
himſelf, though found a gift 
by a jury, will be ſet aſide in 
equity. ib. 


COPYHOLD. 


Copyhold ſurrendered to the uſe 
of a will; veſts not in appoin- 
tee dying in the life of teſta- 
tor, - £547 

Copyhold ſurrendered to the uſe 
of a will, paſſes by general 
words all my real gate. 164 

But otherwiſe if not ſurrendered, 
unleſs teſtator had but one co- 
Pyhold andnofreehold. Where 
copyhold is deviſed exprelsly, 
want of ſurrender is ſupplied 
for a wife, children or credi- 
tors; but no others. 164 

Surrender of a copyhold is not 
within the ſtatute of uſes. 257 

Mortgage of copyhold. 302 

The general cuſtom of copyhold 
is 2 ſurrenderee to preſent at 
the next court. . 

Cuſtom for mortgagee to preſent 
at the third court, not void. d. 

Cuſtom 
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Cuſtom is not void for diminiſh- 
ing the Lord's profit. Page 303 
Cuſtom for Copyholder in fee to 
waſte, is good, not ſo of copy- 
holder for life. ib. 
Tenant right eſtate, is not a mi- 
litary tenure. | ib. 
Public books as of a manor 
court ordered to be produced: 
but not books in private hands. 
578, 621 
Defect of ſurrender of copyhold, 


ſupplied for widow or children, 


but not for grandchild or na- 
tural child. 582 

It is ſupplied for creditors where 
there is no other real eſtate, 
and a general deviſe of real 
eſtate, after a Girection to Pay 
debts. 

Surrender by the conerel . 
of copyholds is to be preſented 
at the next court: but may by 
ſpecial cuſtom be preſented 
at a ſubſequent 602 

Intail of copyhold is barred by 
ſurrender to the uſe of the 
will, where no cuſtom by re- 
covery or ſurrender. By three 
judges againſt Wiles Ch. J. 
who thought it might be by 

recovery without a cuſtom, 
and therefore not by ſurren- 
der, 604 

A copyholder contracts for valu- 
able conſideration to ſell to his 
ſon, and dies before actual ſur- 
render: the fon is intitled to a 
performance, and to compel 
the widow to ſurrender her free 
bench. 631 

Copyhold as well as freehold, is 
liable to agreements and truſts. 


6 
Free-bench differs from dower —＋ 


but ariſes from the cuſtom of 
the manor. Page 633 
Truſtee cannot claim either. ib. 
Purchaſer of copyhold is not 
obliged to accept of ſurrender 
by letter of attorney 679 
A cuſtom that it muſt be in per- 
ſon, is not contrary to law. 14. 
The law of copyholds ariſes from 
general cuſtom; yet is often 
broke in upon. 680 
See MORTGAGE. 


COSTS. 


Security for coſts by plaintiff be- 
| yond ſea, ſhould be applied for 
before time praying to anſwer, 
if it appears on the face of the 
bill, or is in defendant's know- 
ledge. 24 

Voluntary releaſe by client, is not 
to defeat the clerk of his lien 
for coſts, | 25 

Coſts refounded on reverſing an 
order for allowing a demurrer. 

100 

Whether any one can come into 

equity for a decree for coſts 


only. 223 
No one to be made defendant 
only to pray coſts. 284 


Coſts die with the party, unleſs 
they had been taxed; when 
ſomething is to be done, c. 

461 

Intereſt computed on coſts. 471 

Where the == lives abroad, 
4ol. to anſwer coſts is the old 
rule ; which though now low, 
is not increaſed by the court 
unleſs on terms. 557 


Coſts die with the party if not 
taxed: but that is a hard rule, 
and ſeveral exceptions are al- 

lowed ; 
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lowed; as where a duty is de- 

creed, or where out of a par- 

ticular fund, though nothing 

more to be done. Page 580 
See PROCHEIN AMY. 


COVENANT. 


A covenant may operate 25 2 


grant. 9 
A. covenants that a ſpecific ſum 


ſhould be paid to B. if B. ſur- 
vivid: A. having aliened part 
of it, on a bill by B. A. gave 
ſecurity that it ſhould be 
forthcoming. 619 


COUNSEL. 
See W1TNESS. 
COURT of CHANCERY. 


The rule of evidence is the ſame 
here as at law. 38, 41 
Truſtees having a diſcretion, it 
ſeems on their not acting, the 
court cannot act in their place, 
unleſs for a charity. 89 
It is otherwiſe where a rule is laid 


down for the truſt. ib. 


On a demand out of aſſets, 
though there is a remedy at 
law, there is ſatisfaction here. 

| 106 

Whether a Six Clerk can ſtop 

until paid the fees which had 


been paid to a Sixty Clerk 


who abſconds. 111 
It ſeems a Sixty Clerk cannot be 
changed at pleaſure. 112 
The ſtatutes of a private founda- 
tion under a charter, not ex- 
ecuted in this court. 329 


Repeal of the ſaid ſtatutes pre- 
ſumed. Page 330 
So of a bye-law. ib. 
A commiſſion to examine in 
Sweden being refuſed there 
and come back, the court will 
not ſend over another, nor 
read depoſitions taken openly 
according to the laws of 
Sweden. But had this com- 
miſfion been executed there by 
A magiſtrate, it would be pro- 
per. 336 
Where the right is depending 
here, order has been granted 
not to proceed by action or in- 
diftment. 3098 
Bill of diſcovery lies to aid pro- 
 ceedings here or at law as to 
a civil right; not indictment 
or information: not by a Lord 
for diſcovery whether this or 
that perſon is capable to an- 
ſwer an heriot. ib. 
Where all claim in equity, gui 
prior tempore parior jure. Save 
where one has a better right 
to call for the legal eſtate. 486 
See Churcn Rarzs, Evi- 
DENCE, INFanNTS, POWER 
of APPOINTMENT, Te- 
NAN TS in CoMMoON, Vi- 
S1TORS. 


COURT ECCLESIASTICAL. 


Eccleſiaſtical court cannot annul 
a marriage after the death of 
one party, as it baſtardiaes the 
iſſue: but may puniſh the o- 
ther for inceſt or — 

24 

Sentence in Eecleſiaſtical court 

for fornication, &c. in — 
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minal way, is not evidence 
againſt the iſſue; but other- 
wiſe on the point of marriage, 
and of no colluſion. P. 245 
See ADMINISTRATORS, 
Caurcu-RaTEs, 
INCEST. 


CREDITORS. 


Creditor under an execution, 
muſt elect to proceed at law, 
or under a commiſſion. 281 

A few creditors may ſue for 
themſelves and the reſt ; and 
the ſuit abates not by the 
death of one. | 313 

Wills are conſtrued for the be- 
neſit of creditors to charge real 


eſtate (though not expreſsly 


mentioned) by implication on 
general words : but that impli- 


cation may be afterwards de- 


ſtroyed. 313 
There is a diſtinction between 

creditors and legatees; credi- 

tors not having a right to 

the benefit of adminiſtration 

bonds. 368 
See BANKRUPTCY, CONVvEY- 
ANCES, CopyYHOLD, DEBTS, 
Issus, LEGacr, MaRRIAGR, 
Pix-Moxkr. 


CURACY 


A E curacy or chapel, is 
rom having parochial rights 
and privileges, and the inha- 
bitants right to ſervice, bap- 
tiſm, &c. and the curate's 
rights and dues, as ſmall tithes 

and ſurplice fees. 425 

Bill lies in the name of chaplain 

or curate to eſtabliſh his right: 


but not an information in the 
name of the Attorney Gene- 
ral, unleſs for charities, as 
augmentation of vicarages are. 
Page 426 
Chapels of eaſe have not paro- 
chial rights; but are merely 
ad libitum. 427 
Augmentations of vicarages con- 
tinued for ever, by ſtat. 29 
Car. 2. 428 
On the union of pariſhes, one is 
frequently the pariſh church ; 
the leſs as a parochial 
not as a chapel of eaſe, ib. 
A perpetual curacy is not re- 
moveable at will. 429 
See PRESENTATION» 


CUSTOM. 


Cuſtom or medus void on the 
face, not ſent to trial. 302 
Cuſtoms ariſe by grant or agree- 

ment. | 303 
See CorrHOLD, MoRTGAGEs. 


CUSTOM of LONDON. 


A freeman on the ſame day with 
his will, by deed aſſigns part of 
his perſonal eſtate in truſt to 
the ſeparate uſe of his daugh- 
ter; he was then aged ſeven- 
ty-two, in the gout, and died 
in two days: the daughter 
had been married without con- 
ſent, but he was reconciled. 
It is a teſtamentary diſpoſition, 
in fraud of the cuſtom, and 
may be diſputed by the daugh- 
ters huſband. ' 591 


Where the wife of a freeman is 


compoun with, her third 
accrues to the whole ny 
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and ſhe is conſidered as dead 
Page 592 
A ſettlement to the ſeparate uſe 
of freeman's daughter, is an 
advancement as between the 
children, and ſhall be brought 
into hotchpot : but her huſ- 
band may be relieved againſt it 
if he does not acquieſce, yet 
muſt make a reaſonable ſettle- 
ment. ib. 
A freeman's widow acquieſcing 

under his will, is bound. 59 

A freeman may in his laſt illneſs 
lay out his perſonal eſtate in 
land ; but the cuſtom goes on 

a contrary ſuppoſition. ib. 
A freeman may on his death bed 
by act give away any part of 
his perſonal eſtate if he re- 
ſerves no power over it: but 
there muſt be the cleareſt evi- 
dence of enjoyment under it, 
or that it is not a teſtamen- 
tary act in fraud of the cuſ- 
tom. 594 


— — — —v—' ̃ — 


DeBrTs. 


Tenant for life aſſigns rents and 


dividends for tweaty-one years, 


in truſt to pay a debt by in- 
ſtalments, and if he died be- 
fore payment, that the arrears 
due at and after ſhould be fo 
applied: this is a ſpecific lien 
on the arrears for that debt, 
and they are not part of the 
general aſſets. 5 
Debts follow the perſon of the 
creditor, not of the debtor 


35 
On mutual demands, the ba- 


lance only is to be deducted 
Page 517 
boy judgment againſt an heir, 
or heir and deviſee jointly, on 
a deviſe void by 3 & 4 V. & 
M. c. 14. muſt be according 
to the extended value, and 
the lands delivered by Sheriff 
to plaintiff, 589 
No relief in this court according 
to the real value but on paying 
intereſt. ib. 
See Ass ETS, BANKRUPTCY, 
Devise for PayMENT of 
Denrs, SATISFACTION. 


DECREE. 


Decree by conſent not ſet aſide. 

488 

Decree not ſigned and inrolled 

cannot be pleaded. $77 

Caveat to ſtop inrollment for 40 

days. 16. 
See EvIDENCE. 


DEEDS. 


The ſame conſtruction on a deed 
and will. 121 
A deed in conſideration of love 
and affection, is good without 
livery, as a covenant to ſtand 
ſeized. 25 5 
Deeds entered into by fraud and 


impoſition, relieved againſt. 
627 


See BANK RUF TCT, EVIDENCE, 
INTEREST, VOLUNTARY 


Dekos, UsE. 
DEFENDANT. 


One defendant may proſecute a 
decree 
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decree againſt another; as 
where co-obligor pays for 
principal. Page 622 
Co-defendant may read evidence 
proved for plaintiff. 623 


DEMURRER. 


There is no ſaving any thing on 
a demurrer. 110 

Demurrer can be only to what 
appears on the face of the 
bill; elſe it is a ſpeaking de- 
murrer. - 


245 
Demurrer muſt abide by the bill. 


2 247 
On the conſtruction of a will, 


demurrer may be over- ruled 
without prejudice; but unleſs 
on the face of the bill, there 
is no title in the plaintiff, de- 
murrer may be allowed. 247 
Demurrer for want of parties al- 
lowed. 312 
Demurrer to injunction to Man- 
damus, allowed : ſo to indict- 
ment, information or prohibi- 
tion. - 396 
Demurrer to diſcovery of a con- 
ſpiracy in ſetting up a baſtard, 


over-ruled. 450 
Particulars demurred to, ſhould 
be diſtinguiſhed. 451 
Sce CosTs, MokTGAGE, 
PLEA. 
DEPOSITIONS. 
Depoſition of one defendant not 


read for another, as þeing 
concerned in, intereſt, and as 
a decree might be againſt him. 

219 


On objection to competency it is 


nevcr read ; if to credit only, 


may be read, and left to the 
conſideration of the court. 22 
Depoſition of co-defendant read, 
where there was no material 
evidence againſt him, and no 
decree. Page 22 
Defendant by examining wit- 
nefles, has judged himſelf in- 
tereſted : yet the depoſitions 
may be read if there 1s collu- 
ſion with the plaintiff, 224 
Depoſitions in a croſs cauſe, read 
on the account, though the 
bill was diſmiſſed. - 579 
Sce EVIDENCE, WITNESS. 


DEPOSITIONS de bene eff 


Depoſitions de bene eſſe publiſhed, 
where no examination in chief, 
can be. #6 

Where it is morally impoſſible to 


| | 3 
Depoſitions de bene efſe, where 
witneſſes are dead, — no op- 
portunity to examine in chief, 
though after great length of 
time, publiſhed : but without 
prejudice to exception at the 
hearing. 490 
Iſſue was never joined; and de- 
fendant acquieſced as well as 
plaintiff, in not applying to 
diſmiſs. 497 


DEVISE. 


Deviſe of real and 
the firſt ſon of 4. when he .. 
ſhall attain twenty-one. the 
profits of the - perſonal accu- 
mulate. As to the real it is a 


ood executory deviſe z but 
e the 


at + 


— 
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the meſne profits deſcend to of the ſtatute of fraudulent 
the heir at law. Page 521, deviſes. Hage Foo: 
Deviſe of all my eſtate at 4. is Truſtees to pay debts may fairly 
not ſo local as not to compre- raiſe by fe, on mortgage, 
head the intereſt in the thing without waiting for a decree, 


zs well as the lands. 614 ib, 
See FURNITURE, SATISFAC- See LEGacr. 
Ti0N, REegiDuUagrRY B- 
QUEST, VESTEDINTEREST, DISCOVERY. 
WorDs, YounGER CHiL- | 
DREN. . Plaintiff is intitled to the diſeo- 
| "2X very of facts material to the 
DEVISE for the PAYMENT of « merits, for want or in aid of 
| DEBTS. q proof, or to ſubſtantiate his 
| proceedings. 492 


| Deviſe that all debts ſhould be 
| firſt paid and ſatisfied: cuſ- DISTRESS. - © 
| tomary lands ſurrendered in | 

truſt for ſeveral, and for the Diſtreſs, its nature and effects. 
uſe of ſuch as teſtator ſhould 294 
appoint, and deviſed in diſ- Diſtreſs, no ſatisfaction. 295 
tinct parts from the reſt, are Where an inn-keeper acquires 2 


ſubject to debts; the firſt diſ- pro in a diſtreſs, 296 
ion running over all, 271 ce PREROGATIVE. 
The moſt liberal conſtruction of * nf 
wills is to be made for credi- DISTRIBUTION. 


tors. 272 1 
A charge by the will of the whole Engliſh ſubject reſiding and dy- 
real eſtate, in aid of the per- ing here, and adminiſtration 

ſonal, for debts and legacies, here, with debts or cheſe in 

is not reſtrained by ſubſequent action due in Scotland; they 
deviſe of a particular part for are diſtributable as the reſt of 

that intent, without negative his perſonal eſtate. 3% 

words for that purpoſe. 568 So if in other foreign countries, 
Leflor covenants for quiet enjoy- th, 

ment, and devifes in truſt to Aunt of inteſtate, where no 
pay debts ; leſſee evicted reco- brother or ſiſter, takes equally 
vers againſt executors, and with nephew or nieces, under 
afligns the judgment: it is a the ſtatute of diſtribution, be- 
debt by ſpecialty, and the aſ- ing equally in the third degree. 
ſignee is intitled to intereſt, $884 / 21% 
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4 Grandmother takes before the 
gree 3 great .grand-moth 
pe eh OE the thi 

' A degree. 

+ Where there is no brother or 

ſiſter of the-inteſtate, nephews 
take per capita z otherwiſe per 


aunt, being in the ſecond de- 


ESTATES for LIFE. 7 
Expreſs eſtate for life not enlarg- 


ed by implication, unleſs ne- 


Page 2154, ceſſary, as to preſerve the in- 


tent for the line in ſucceſſion; 
1 8 Fage 182 
Eſtate ſor life by implication, as 


flirpes _ - on deviſe to the heir after the 


Near n in a will, are ſu 
as are within the ſtatute of diſ- 
tribution. 

1 Power. 
DONATIO Mortis Cauſa, 


Delivery is neceſſary to dona- 
tion mortis cauſa; and the de- 
livery of receipts for South Sea 
annuities is. not ſufficient, 
though ſtrong evidence of the 
intent. 115428 

The nature of a donation mortis 


cauſa, 439 
POWER. | 


See Cor rnorp, LEGACIES. 


PEE 


— — 
Aa — — 


ELECTION. 


On marriage, the two fathers 
agree to ſettle lands. One 
does fo; the other gives a bond 
of 6ool. with 1200. penalty 
if he does not. He has not 


nalty on farther ſecurity. 


. an election afterward to forfeit 

. the 6ool, or ſettle; the ſettle- 
ment being the primary agree- 

ment, and the 600l. only à pe- 

; 

1 


528 One 67 make evidence for 


him- 


death of another, depends on 
the intent by circumſtances. 


152% A 280 


ESTATE TAI. 

To ſhew a cuſtomary eſtate tail, 
it is neceflary to ſhew remain- 
ders over, or long enjoyment, 

ſo as to exclude a fee ſimple 
conditional. 5001 

Feme covert by will purſuant to a 

_ power, leaves her huſband all 
« the profits and revenues of 
t my eſtates of A. and B. far 
life; and after his death my 
« ſaid eſtates to my children, 
« if Iſhouldleaveany to ſurvive 
« me; but if I ſhould leave, 
1 no ſuch child or children, 
« nor the iſſue of ſuch, the 
« ſaid eſtates to J. H. making 
« him ſole heir in default ot 
« jiſſue, and after the death of 
« my huſband.” The children 
take an eſtate tail, not fee ſim- 

ple, andthe remainder to J. H. 
is good; not a contingent exe- 
cutory limitation on her dying 

without iſſue livingather death, 
but a general dying without 
ane 


EVIDENCE. _ 
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* 
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himſelf. Page 42 


Shop- books in teſtator's hand, no 


evidence. © | 43 
Entries by ſervants allowed after 
their death. PTD IE 
A man's own entry in a book of 
accounts, is allowed as evidence 


on inquiry before the Maſter, 


where all papers, c. are to 
be produced, not as evidence 
of the demand, but as a claim 
in his life. 54 

Letters or books of agent « or ſer+ 

vant, if dead, allowed. 193 

Where the rule of law and equity 

as to evidence, is the ſame; 
and where they differ. 222 

At law a plaintiff cannot examine 
a defendant, as a plantiff in 
equity may, if there is no ma- 
terial evidence againſt that de- 
fendant, and he is not intereſt- 

ib. 

Decree where the preſent plain- 
tiff and defendants were par- 
ties, read as evidence, TY. 4 
not concluſive. 

So of depoſitions in that . 
where . the bill and decree was 
for the performance of truſts 
ſettling the rights of all. go 

On the loſs of a deed, the ſame 

rule of evidence is admitted 
here as at law.' 1h 233 

The loſs can only be made * — 
circumſtance, the destruction 
of a deed by affidavit, ib. 

Where a cayſe ſtands over to 

make or add new defendants, 
and on amendment publication 
is open, it ſeems that all the 
parties may enter into a new 
examination z and that a new 

examination of a defendant to 
the original bill, may be read 
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n ee 


a 
You cannot by a ro Tse 
tion what is admitted *. — 
ſwer; but muſt move to amend 
_ anſwer. * 537 
Evidence of coudefendatit parti- 
cep fraudir and intereſted; not 
allowed. * 5 629 
i only 28 attorney and truſtee; 
it goes to his credit only. 629 
3 CourT of Cnan- 
CERY, DEFENDANT, Daror 
SITIONS, mne 


1 


| EXCEPTIONS. 


Exc tions muſt be found on ob- 
Jjections; fave to the matter 
varied. I 

Ser bangnur rer. 


EXCHEQUER CHAMBER. 


Error in Exchequer Chamber. 
298 

Where the party dies, the new 
writ not there. C 299 


8 * 
EXECUTORS. 


One executor, a ſpeciſic and reſi- 
Juary legatee, dies in teſtator's 
life : it goes not to next of kin, 
but lapſes to the other execu- 
tor, having no legacy, but 3 
real eſtate in fee devifed to his 
wife. 166 

Executor as ſuch, takes what is 
not given away, unleſs a con- 
trary intent is ſhewn. 166 

Pecunlary legacy excludes him, 

_ unleſs mourning. 166 

Naked power to executors to fell 


and convey. 21 = 
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Executor not exihibiting an in- _ - FACTORS. 
ventory, and having without 
difficulty paid all legacies but Factor or correſpondent pretend- 
one; evidence of aſſets for ing to inſure as directed, charg- 
that. Page 194. ed as the inſurer: not ſo of an 


An inventory is not conclufive — agent employed by him. _ 


an executor, on variation of 
circumſtances. 9 whom — config: 
Legatee paid voluntarily by ex „ has a legal Property 
cutor is not obliged to refund to power, and may fell, and the 
the reſt, unleſs executor be- principal is only a general cre- 
comes inſolvent. . 1944 ditor: but if unchanged he 
Each executor has the intire con- has a lien on them, or upon 
troul of teſtator's perſonal eſf- notes taken for them, 585 
tate; may releaſe, pay, or See BaNKRUPTCY, BROKERS» + 
transfer without the other. F 


of oue adminiſtrator, though FEE SIMPLE. 


formerly queſtioned. 265A fee ſimple may have a PPT . 


One executor may apply in ſatis- 


faction of his On demand, if aſpect, and not be a remainder 


without fraud. (CC 3 04 

See AccounT, Assg rs, As- | 
SIGNEE, ISSUE, SATISFAC- FEME COVERT. 

ION. Wife muſt conſent or elect in 

: court. If abroad, perſons 

EXHIBITS, muſt be impowered to ex- 

amine her ſeparately thereto. 

Exhibits found forged cannot 60 


afterward be faid to be imma- Will by a feme covert good, with 
terial, nor will the court go the aſſent of her huſband. 75 
into other evidence, the verdict Feme covert may execute a pow- 
being deciſive. $70 - 191 
Exhibits viva roce cannot be read, A writing in the nature of a will 
where there is a fight to croſs by a feme covert under a power, 
examine. 479 is not a-proper will, and the 
appointees take under the 

EXPOSITION of WORDS. power coupled with the writ- 


612 

See WorDs. Yet — bas the effect of a will to 

| three intents; the words have 
EXTENT. the ſame liberal conſtruction; 

it is ambulatory until teſtator's 

Nature of an extent. death, hom appointee muſt 
Extent teſted the day of —.— ſurvive, and can take only from 
ment, preferred, 295 teſtator's death. ib, 


7 4 - See 


* 


* 
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Sec ANN UI TT, BaRox and Fr- 


ME, CopynoLD, Cus ron 
of Lon pon, EsTaTEs Tail, 
 LayseD LEGacy, Para- 
PHERNAL14, Pix-Monz x, 
en AMT. 


See Coon r of Omancanr: 
FINE. | 


* 
5 


Eine by perſons in poſſeſſion, = 4 on deviſe by a ſhopkeeper. 


non claim thereon, the lega 
eſtate being in truſtee, barred _ 


the deed of truſt, though af- 
ter great length of time. Page _ 


FRAUDS. 
Diſtintion between actual and 
preſumed fraud : the latter left 

to law. Page 
ies of fraud. 223 


Ned OnVETANCES, WILL. „ 
FURNITURE. | 
paſs under n un- 
| 439 


— 4 at. ee. ee 9 
* 


GUARDIANSHIP. 


* 


6 


47 
Fine by tenant at will is void; no On deviſe of guardianſhip, parol 


476 © 
diſſeiſin. 481 
Otherwiſe of feoffment on es. 


evidence of the father's intent 
as to education, admitted. 5, ( 


ib. Guardian ſettling accounts as ſoo 


Non claim on a yoid fine of no 
effect. 482 
On fine by tenant for life, rever- 


ſioner need not enter until five If there i is no teſtamentary guar- 


years after his death. ib. 
Where a ſine is no bar in equity, 
though a bar in law. = 
Mortgagee is not barred by a fine 


by mortgagor in poſſeſſion. ib. 
FOREICN COURTS. 


Commiſſion granted to examine 
at Paris, as to the extent of 
juriſdiction of a court erected 
there, and the nature and ef- 


fect of the ſentence and pro- Where an heir is not put to elec- 


ceedings: but not as to the 


original conſtitution of it. 556 Heir general or by cuſtom, not 


FORGERY. 
See Us uxr. 


as the infant came af age, and 
retaining a gratuity; it was ſet 
aſide 2591 


dian or mother, an infant 15 
ing ſocage land, may chuſe a 
guardian at twelve, if a female: 
and is frequently done on cir- 
cuit if no reaſonable objection 
375 
See ANNUITY, WASTE. 


— 


_—_ * 


HEIR, 


14 


diſinherited by implication. 165% 
An heir muſt recover at law 

againſt deviſee. 36 
The heir need not be party Pat 8 


tion. 
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bill dy deviſe to redeem. Page 


INFANTS. 


4314 


| SeeBoxps,DunT6Recuven, 
HEIR LOOMS. 
0 


Books are not heir-looms, but 
the property of the firſt taker 
tenant in tail. 121 

Every thin elſe at my bouſe, means 
of the ſame kind, proper to go 
with the houſe as heir-looms, 
viz. fixtures and ornaments. 


* 


279 
As occaſions ſhall require, will take 
in proviſions for man and horſe 


Infant's inheritance not bound by 
the act of the court. Page2 
Infants may be bound if conuſan © 
of their right: as where tenant 
in tail aged nineteen, ingrofſes 
a AT of the eſtate. 212, 
Vn a queſtion with whom an 
infant ſhould reſide, the in- 
fant's inclination is of weight, 
where there is no imputation. 
; 378 
This court may give extra-judi- 
cial directions for an infant: or 
on a ſtranger's application and 


280. undertaking to pay coſts. 484,, 


HOMAGE. 


Homage is not knight-ſervice, 
where wy other is reſerved. 


% gt 
7 HOSPTTALS. 


See ChARIT x. 


ME 
* 


— — 


IDIOTCY. 


A commiſſion denied though the 
party was of a very weak un- 
derſtanding. 

Finding perſons idiots for ſo many 


years, is good. | 
INCEST. 


Inceſt is conuſable in the Eccle- After appeararſte, no ſpecial i fn. 


ſiaſtical court, as to legality of 
marriage and puniſhment. 245 


INDICTMENT. 


See DEMURRER, . 


I nnjunction on praying 


408. ing for time to anſwer. 
Perpetual injunction on decree 


GuaRDIanNSHIiP, PRO- 
CHEIN AMY, TRUSTERS. 


INFORMATION. 


Sec DEMURRER. 
: INJUNCTION. 


time to 
anſwer, if diſſolved on the 
merits, a new one cannot be 
applied for of courſe, on an 
amended or ſupplemental bill. 
19 


40% Irregularity in obtaining an in- 


junction, not waved by apply- 
20 


n 


junction can be moved without 


notice. 112 
Injunction to re- erect a nuiſance, 
denied. 


2 93 
Injunction until hearing, to ac- 


tion 
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tion by bankrupt àgainſt his aſ- 
ſignees. Page 326 
Injunction to ſtay building, muſt 
be on ſtopping ancient lights 
by preſcription, or on agree- 
ment. | 452 
Injunction not granted before an- 
ſwer in a ſpecial caſe on a par- 
ticular right: otherwiſe in a 
Plain cafe of waſte or nuſance. 


* 453 
A bill by a principal debtor tor 


an injunction being diſmifled, 


the bail cannot bring another 
taking up the ſame equity: 
unleſs for colluſion. 630 
See DtmourRER, MarkKErT, 
PETTY CusToMms. 


INSURANCE. 
See Fac ron. 
INTEREST. 


Intereſt if generally decreed, is 
to be conſtrued legal: but till 
by the nature of the fund, 
and if out of land or money, 
is conſidered ns land and re- 
duced to 4 per cent. 239 

Truſt term by deed for debts 


and legacies; ſimple contracts 


carry not intereſt. So if by 
will, otherwiſe if by deed in 
nature of a ſpecialty. 
Scrivener, &c. is bound to place 
out money received, for which 
he gives a note; and is not 
diſcharged from intereſt, un- 
leſs the focurity and intereſt 
are accepted by the employer. 
* | 36 
Deviſe of arrears of * 


arrears of annuity paſs. 430 


363 


Intereſt is not commonly teferv- 
ed under general dtrections, 
unleſs after trial at law. 

Page 470 

Intereſt from what time; when 
it became a duty it was dee 
creed. . 487 

Intereſt ordered from a year af- 
ter teſtacor's death: if ſpecific, 
from the death. 563/ 

See AnnuiTY, APPORTIO 
nEexT, Bonps, CosTs, Da- 
viss for PAYMENT of 

_ DzgrTs, JoinTURE, Mor T- 

| GAGE, PORTIONS. 


INTERROGATORIES. 
See WITNESS. 
JOINT-TENANCY. 
See TexanTs IN coMMoN. 
JOINTURE. 


Jointreſs muſt produce the deed 
to the heir, confirming her 
jointure 450 

Power to huſband to make a join- 
ture not exceeding the clear 
yearly value of 100 J. for every 
ooo i. portion: part of the 

portion is limited, the intereſt 
to the huſband for life, then 
to increaſe the fortunes of 
younger children; if none, 
then to the ſurvivor of the 
huſband or wife: this confider- 
ed as received by him, as ſet- 
tied fairly for the family, and 
for his benefit, and within the 
intent of the power $00 

Clear muſt be as at the time of 
making the jointure, and not 

during 


A 3 of the PaIxcAL Marrzis. 


during its continuance; which 
would make theſe powers fluc- 
, . tuating Page 500 
Clear means free from charges 
uſually. allowed between buyer 
and ſeller, and by courſe of 
the country borne by the te- 
nant ; but ſubject io land- tax, 
and thoſe borne * Wer- 


Jointure not varied from = 
tion of the land-tax. $02 
Deficiency of a jointure in purſu- 
ance of a power, made up in 
. equity. hy 505 
Intereſt is not allowed, for arrears 
of a jointure, unleſs a ſpecial 
, «Caſe is: madle. - 662 
On an offer to confirm a jointure, 
a widow is not obliged to diſ- 
coyer by the anſwer until the 
=o 17 CT RARE 662 
See Cour ECCLESIASTICAL, 
SETTLEMENTS AFTER 
Manzace. 


ISSUE. 


Dying without nue 28 to perſon- 
al. eſtate, is conſtrued in the 
vulgar ſenſe, to preſerve the 
limitation over 183 

ine, creditors of teſtator under 

arriage articles, cannot 
ſue 3 in equity as ſpecific 1 
the fund aſſigned by executor 
to a creditor of his on for va- 
liable conſideration, without 
fraud, and where no lien. 269 


| JURISDICTION. 
Plea to the juriſdiction of a ge- 


tis; not ſoof an inferior court, 


Page 357 
8 juriſdicion is over · ruled 
in toto, as a demurrer covering 


too müch. F ib. 


— — „* — 


KINDRED, Degrees of. 
See DisTRiBUTION: 


ht. — ——c 


LEASES. AND.COVENANTS 
THEREIN. | 
Leaſe for years by deed in truſt 
for huſband and wife, and on 
the death of ſurvivor, the truſ- 
tees to aflign to the eldeſt ſon; 
for want of iſſue of ſuch ſon 
to aſſign to 
ſon or iſſue of ſon is alive at 
the death of ſurvivor, the re · 
mainder to the daughters is 
good; the whole not veſted in 
a ſon, who had been born but 
died in the life of the mother. 


118 


See Lira rians; REMann- 
'DERS, | 


LEGACY md nee 


Legacy in leu of things expenls- 
3 


33/2” 


Money legacy to next of kin, 2 5 
well as to executors, prevents 


them not from claiming the 
reſidue; though ſuch legacy 


was but one ſhilling. 1622 


neral court, muſt ſhew where pe 5 abate in pro- 


2 


hters. If no 


YU 


* 


* 


— 2 
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portion, notwithſtanding a di- 
rection in the firſt place on 
time of payment: but it may 
be otherwiſe on a ſtrong in- 
tent, or if it is a purchaſe of 
dower, and the wife is intitled 
to her dower.. Page 
Legacy of 400 l. Eaft India 2 
only one found at teſtator's 
death: this is not a ſpecific 
legacy, but of quantity, and 
ſupplied out of the 8 
56 
A. in his will recites the amount 
of a debt due from him, and 
orders it to be paid, and gives 
a legacy to the creditor, who 
may claim that and alſo diſ- 
pute the calculation of the 
debt by tlie teſtator, whoſe 
intent was to pay the whole 


and give the legacy beſide. 61 7 


See ANNUITY, CON TINGEN 
L GACTY, CkEpiTORS, Ex- 
- ECUTORS, Ras to uA R- 
QUEST, WoRDs. 
LEGACY LAPSED. © 
Deviſe of 30, ooo J. to his wife 
for life, and afterwards to be 


diſtributed among his chil- 
dren, as ſhe by deed, will, ꝙ 


inſtrument in the nature of a 
will, ſhould appoint : not veſt- 
ed in children dying in her 


life, ſhe appointing by will 


time. 6 
Teſtator gives his hue) eſtat 
in fifths, and appoints A. heir 
to whatever part of his eſtate 
ſhould be unappropriated by 
his will: one of the five 
dead at the making of the will." 


420% See Copicil, ExgcoTons. 


200 


8 though a — covert at aer limitation, whether ſo in- 
A 


It goes to 4. Reſiduary clauſes 
take in every thing not men- 
tioned or not effectualꝑ given. 
Hage 2852 / 
Difference as to real and perſonal 


eſtate. 286 _ 
— 


LEGACY VESTED. 


Intereſt is evidence of veſting in 
- legatary caſes. ns Pad 


LIMITATION. 


Limitation over, favoured. 121 
Limitations deveſt to anſwer oe- 
caſions and intent. 208 
Expreſs eſtate limitation not en- 
larged by implication. | 
Deviſe of real — in 
truſt for A. for life, afterward 
to B. for life, and afterward 
for the heirs of his body ; af- 
terward for the other ſons of 
A. ſucceſſively in tail, taking 
the teſtator's name; then for 
the daughters in tail, and for 
- want of ſuch iflue to convey 
to C. in fee. B. is intitled to 
a conveyance in tail of the real, 
and to the abſolute property of 
the perſonal. The intent be- 
ing at leaſt doubtful, the legal 


leaſe for three lives to A. her 
executors, c. A. afligns all 
right to the uſe of B. for life, 
and afterward to his iſſue ; and 
for want of ſuch iſſue, to the 
ule of 4. her executors, - 
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The whole veſts in B. and iſſue „ 
means children; and A. s ex- greater; but this not encou- 
ecutor who is a ſpecial occu= raged, as if he recovers, he 
pant cannot claim againſt it. may have no remedy on a con- 


Page 681 cealment. Page 674 
See Issux. ̃ . IdtoTcr. n 
LUNATIC. bb — 
A ſum deviſed to be laid out in MAN, ISLE Or. 
lands in England in truſt for A. 


remainders over, is by act The iſle of Man is by a private 
of parliament ſecured on 4.'s act of parliament made una- 
eſtate in Scotland during his mi-» lienable againſt heirs general on 
nority. A. attains his age, and failure of iſſue male. 337 
becomes lunatic : it may be Statutes of wills, and de donis do 
called in and laid out purſuant not extend thereto. - 338 
to the truſt, It is to be con- The ifle of Man is part of the 
ſidered as an eſtate in England, crown, not the realm of Eng- 
and a proportion to be ſettled land being grantable under 
for his maintenance and debts, the Great Seal. 350 
between his eſtates in England The laws of England extend not 
and Scotland, Another ſum thereto unleſs named : it is not 
in the Exchequer in Zngland, alienable without licence, un- 
ariſing from the ſale of herita= les for chattel intereſt. © 350 
ble juriſdiction in Scotland, con- 
ſidered as real eſtate in Scot- » MANDAMUS. 
land. 3811 | 
Commiſſion iſſued to enquire of Mandamus is not a writ remedial : 
the lunacy of one beyond ſea, the court of King's Bench has 
directed where the manſion Aa great latitude therein. 398 


and great part of the eſtate lay. See DEMURRER. 
40 
Commiſſioners and jury have 8 MARKET. 
right to inſpect the perſon. 405 | 
Coſts decreed if not produced. ib, Injunction againſt the uſe of 2 
The common form. of theſe or- market refuſed. 414 
ders not of neceſſity to be ob- Remedy at law. If after the title 
ter ved in all caſes. 40. at law is eſtabliſhed, Q. #6. 
The old was by writs to eſcheator | 3 
or ſheriff, the modern is by «wk MARRIAGE. 
commiſſion, | v 


The bond delivered up. and leſs A jury are the proper judges of 
ſecurity given on eireumſtances. . the fact of a marriage denied 

8 673 by anſwer; and always lean 

to 
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* 
to ſupport it for a juſt creditor. eſtabliſhed on proof, and en 
when the debt is in the nan, the mere right. Page 513 

of the huſband and wife, dur- Modus too rank, too high, or 
ing cohabitation: if after too near the value of the 


doubtful. Page 269, tithe, not allowed: but there 
Sec Bon ps, Cquer EcciEs1- is a difference where for land 
ASTICAL, VOLUNTARY or a particular produẽt. 514 
DEED. . The former practice in the court 


of Exchequer, of directing 
MARRIAGE ARTICLES. an iſſue as to a modus firſt, is 
. now altered, but not in every 
Marriage articles art not _—_ caſe; -z: -, 679 
in ſtrict ſettlement where by a, 146 9-54 2:14 e 
difference in the penning, the MONEY. 
parties intended to leave part | 
in the father's power. 358, Sterling means | Englyo currency. 
See SATISFACTION, Wor Ds. | 283 


MASTER and SERVANT. | MORTGAGES 


Apprentice not obliged to ſerve If defeaſance to a mortgage is 
an executor for the remainder taken away, and not executed 
of the term. 35 as intended; it is not within 

the ſtatute of frauds. 225,, 

MELIUS INQUIRENDUM. Mortgage coming into equity, 

not referred to law, as it muſt 

Melius inquirendum may iſſue on finally come round again. 266 
ſurmiſe, contrary to the firſt Mortgage of ſhips at ſea. 272 
finding. 156 Equity of redemption will follow 

Melius inguirendum may be i ber the cuſtom as to the legal el- 
for the King on a proper ſur- tate in deſcent, whether it be 
miſe, or pregnant matter. 555. , the general law of the land, 

or the law of the place. 304. 


MERCHANT. Whether there can be an eſcheat 

N ec. equity of redemption or 
See Pa ROL EviDENCE. Nes not yet determined. ib 

| If ſtrict tender is not made by 

MODUS. mortgagor, intereſt is not 
ſtopped. 372 


Modus of gd. per acre marſh Deed. of appointment of land 
land, except when ſown with in Middleſex purſuant to 2 
corn or planted with hops, power in a former, 

not determined without _ to a mortgage ſubſequent to, 

but regiſtered before | it. 4131/1 
Modus to bind ſucceſſor uſt be Mortgagee may protect himſelf 
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from diſcovering his title deed 


NEW TRIAL. 


if he denies notice. Page 450 «—V 
But ſpecieschargesareto bedenied New trial is granted upon new 
as well as notice in general. ib. evidence, where the conſci- 


Puiſny incumbrancer may, =_ 
dente lite, take in the , 
and gain a preference to a ſe- 
cond, by tacking the firſt to 
the third : but not if done af- 
ter a decree, and direction to 
ſettle the priorities; for that 
would open a door to colluſion 


Truſtee in poſſeſſion becoming 
inſolvent, mortgagee may ſay 


ence of the court was not fatis- 
fied, altbough the judge cer- 
tified in favour of the verdict, 
and where it would not be 
granted in court of law, which 
is ſtricter and will not grant it 
to introduce new, or anſwers 
to, evidence. Page 553 


between creditors. 571, New trials are of modern intro- 


duction, and to avoid difficul- 
ties in attaint. ib. 


the land has borne its burden, They are granted here in caſes of 
and is not affected: otherwiſe inheritance or of value, or 
as to the owner of the equity where the court was not fatis- + 
of redemption; who is not fied, particularly on forgery 
however put to election by a | 
legacy received by the fai 
truſtee and never paid to him. 5 
** 603 F gf 3 
A prior mortgagee may tack a Notice to an agent placing out 
ubſequent judgment; not 2 money on a mortgage, of a 
contra. 662 prior judgment, affect 
Intereſt on a mortgage is not the employer. 370 
ſtopped, but on proper tender, No conſtructive notice from title 
and notice. 678 &, deeds, c. to be laid before a 
Not upon propoſals to deduct counſel or attorney, or any 
upon an open account on the, thing that could not be ſup- 


ib. 


_ NOTICE. 


other ſide. ib. 28 to make an impreſſion on 
Mortgagee may bring an eject- e memory. ib. 
ib. A ſecond mortgagee with notice 


ment and forecloſe. 
73/8 1788 Ly of a former, but without no- 
tice of a truſt charge antece- 
dent to both, of which the 
NAME. firſt mortgagee had notice, 
2 E muſt take ſubject to that de- 
Deviſe to H. for life and go long- - mand. 485 
er, taking the name of 2 See BanKRUPICY, 
and to ſuch ſon as he ſhould | 
have, taking the name; for ORDER. 
default of ſuch iflue over: is 1 | 
an eſtate tail gialein H. 229 Order on petition not diſcharged 
on 


Cl 
— 


| 
| 
N 
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on motion, unleſs ex parte. 
Page 113 


— — * 4 * * 


— 


PAPISTS. 
See PLEA. | 
PARAPHERNALIA. 


No paraphernalia allowed where 
the huſband dies indebted ; 
but the court will let the wife 
in on the other funds, if any. 


PAROL EVIDENCE. 


Parol evidence is allowed where a 
hard agreement, or where in 
part executed. | 

Parol evidence on one ſide, may 
be called for by the other. 331 

So at law, though to prove mat- 
ter in writing. 16. 


On mercantile contracts, the evi- 


dence of merchants i is allowed. 
ib. 

See Ane e Box ns, 
GUARDIANSHIP, WILLS. 


PARTNERSHIP. 
Articles of partnerſhip in trade 


executors, unleſs ſo provided, 
| | ” "WS 

One partner, notwithſtanding a 
temporary diſorder, confider- 
ed as partner. 

Judgment in action againſt a fr. 
viving partner, remains a part- 
nerſhip debt ſtill. 265 

On decreeing performance of 

agreement to let into a trade, 


299 fett 


fubſiſt not for the benefit of 


an account back of the profits 
will not be decreed: but an 
infant whoſe truſt money is 
laid out in trade, has an op- 
tion. og 639 


PERPETUITY. 


Perſonal aſſets are not to be gi- 
ven in perpetuity to heirs of 
the body; and the remainder 
over 1s void, 181 


PRETTY CUSTOMS. 


Injunction to ſtay trial in actions 
by a corporation for petty 
cuſtoms until anſwer, where 
defence at law may ariſe out 
of the anſwer. * Y 

y cuſtoms differ from tolls; 

it ſeems they cannot be claim- 

ed by preſcription even by the 


crown: but may by grant from 
crown, 621 


PIN-MONE X. 


Wife is a creditor only for one 
year's arrear of pin- money. 

Ty» 199 

So for her ſeparate eſtate receiv- 

ed by huſband. ih. 


PLEAS. 


Plea of releaſe other than in 
the plea is ſet forth; on the 
- fubſtance will ſtand for an an- 
ſwer. 107 
Pleas containing exception 
matters after mentioned, over 
ruled. 105 
— may plead to the — 


covery of the act cauſing for 
keien 


feiture; but not to the diſco- 

very of the eſtate, as whether 
he is tenant for life or not. 

Page 108 

of time is proper for a 

plea, not for a demurrer. 109 

A plea to the diſcovery of a mar- 

riage, as it would ſubject to 

iſbment for inceſt in the 

Eccleſiaſtical court though one 

party was dead; allowed. 243 

Averments are proper to ſup- 


a plea. 245 
ny ſuggeſt a fact, which is to 
be proved. 247 
Traverſe to be material and iſſu- 
able. 296 
Proper inducement to . 
10. 


Plea to diſcover whether one from 
whom the defendant purchaſ- 
ed was a papiſt, allowed. 389 

If no final order for forecloſure, it 
is not a plea. 450 

No ſecond dilatory allowed: but 
anſwerer may inſiſt on what 
was over-ruled as a plea. 492 

See JURISDICTION. 


PORTIONS, 


Portions are not to be raiſed for 


the repreſentative of a child 
dying before he wanted it. 


2092 


Portions by will are governed by 
rules from the Civil law or 
Eccleſiaſtical court; which are 


not applicable to a deed. 262 


The conſtruction of portions is 
when the children want them. 
263 

Portion given over on marriage 
without conſent ; defendant 
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not compelled to diſcover mar- 
riage. Page 265 
Truſt of ſettlement or articles 
after marriage, to raiſe por- 
tions for daughters on failure 
of iſſue male, to whom the 
eſtate was limited in tail; de- 
creed to be raiſed after the 
failure, notwithſtanding a ge- 
neral releaſe by a daughter, 


the ſettlement not being 
known. 305 
Portions decreed to be raiſed un- 


der a term in remainder, af- 
ter an eſtate tail and power of 
revocation. 310 
Marriage ſettlement on huſband 
and wife for life, and truſt term 

if no iflue male, or if all ſhould 
die, without iflue male before 
twenty-one, to raiſe portions for 
daughters, &c. A ſon attained 
twenty-one, but died in the 
father's life-time without iflue 
male, the portions are not 
raiſeable. 331 
Portion on real eſtate carries in- 
tereſt though not mentioned. 
eg 487 

Power to father to raiſe for 
ounger children not exceed- 
ing 30col. if no appointment 
the eſtate charged with 30001. 
for ſons at twenty-one, daugh- 


ters at twenty-one or marriage. 


n 

Nothing veſted in the fathers 
life; and the repreſentative of 
one who attained twenty-one 
and became elder, bur died in 
the father's life, not intitled 
to a ſhare. *527 


_— 
See Tauss for RaisixnG Por- - 


POST- 


TIONS |, 
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 POSTHUMOUS CHILD. 


The ſtatute of King William pre- In a power to appo 


ferves the eſtate to a poſthu- 
mous child, Page 230 


POWER; and the EXECU- 
TION thereof. 5 


Power of revocation * to ap- 
point new uſes; expreſs re vo- 
cation muſt be reſerved, or it 

is executed, 77 

Naked power is conſtrued ſtrict- 

ly; powers coupled with in- 
tereſt, liberally. 79 
A power without revocation re- 

ſerved, once executed, not to 
be revoked and executed anew. 
211 

A power defectively executed, is 
good ſo far as warranted. 504 

Ses Frur CoverT, Joix- 

runx, WILL. 


POWER of APPOINTMENT. 


General power of appointment 
executed voluntarily, aſſets, 
though to a daughter. ' 9 
Appointee under a power, muſt 
claim alſo according to the na- 
ture of the inſtrument. 77 
Appointee takes under the pow- 
er, as if inſerted therein: but 
not ſo as to take by relation 
from the creation of the pow- 
er, as an aſſignment on com- 


miſſion oſ bankruptcy, or in 


bargain and ſale inrolled. 78 
Veſting not ſuſpended by power 
of appointment. 208 


A power to another to appoint 
for younger children, if not 


executed to be equally divided. 
Page 367 
int among 
children, each muſt have a 
part, not illuſory, nor rever- 
ſionary : but a particular inter- 
- eſt, as for life, n be given 
to one. 640 
But not to grandebildren; nor 
can a diſcretion be given to 
another to appoint. ib. 
But though that would be void, 
it would not devolve on the 
court, which is only where 
power is well created, but by 
accident cannot be executed 
by the party. . uh, 
Where given to thoſe not capa» 
ble, the other being wy 
takes the whole. 
It cannot be given exempt — 
the debts of appointee. 641 
A power may be good in part, 
and bad in part, and the excſs 
only is void; where the exe- 
cution is compleat, and the 
bounds between it and the ex- 
ceſs is clear. 644 
See LEGACY LAPSED, YoOUN- 
GER CHILDREN, 


PREROGATIVE. 


The crown or its grantee, on for- 
feiture, takes the eſtate ſub- 
ject to all charges binding the 
party, though voluntary, if 

o fraud; but not ſubject to 
debts at large; and has the 
ſame equity to be relieved a 
gainſt a conveyance, as the 
party had for fraud on — 


Poſlibility 
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Poſſibility not grantable over, ex- 
cept by the King. Page 180 
Diftreſs for rent by a landlord, 
may be ſeized for the King's 
debt before the ſale. 228 
The King's claim by forſeiture, 
is different from that of a 
debt. 296 
Officers on tenures, if found 
againſt the King, a new inqui- 
- ſition may be on the rg 1 
the next tenant. 
i found riot alien, the King 1 
- barred far ever. ib. 
At common law the ſubject had 
petition of night; by ſtatute 2 
traverſe. % e 
Where the King by prerogative 
may maintain his title, or tra- 
| verſe that of defendant: 545 
See ALIENS, Cos in Ac- 
a TION, Farrr cus rous. 
2 i , 
PRESENTATION to a BE- 
fi, AY a NEFILS:” 


Prefentaticht to a church, or no- 
mination to perpetual curacy, 
may be by po” " _m”o 


RWA TE ES 


Shares in ee ſubſeribed 
by managers after a capture; 
other ſubteridervexcluded. 331 


PRIZE-MONEY. 


Part of a ſhip's crew bopolat two 
to be agents: on a bill for ac- 
count, the reſt muſt be par- 
ties, 312 

Agents muſt ſue in the name of 
their principals, 313 


Aſſignment of a ſailor's ſhare of 
prize money at great underva- 
lue ſet aſide for fraud; but to 
ſtand as ſecurity for what was 
really advanced: and a ſecond 
aſſignee ſtood in the ſame 
place as the firſt. Page 517 
Seamen are conſidered as young 
heirs. 518 
See Carchi xd BarGain, 
| CREDITORS. 


PROCHEIN AMY. 


The bill for a wife's ſeparate eſ- 
tate is to be brought by her 
prochein amy; but where with 
her huſband, pa t is or- 
dered to truſtee for her. 452 

Prachein amy is allowed coſts on 
diſmiſſing infant's bill. 466 


PROHIBITION. 
See DEMURRER. 
PROMISSORY NOTE. 


Promiſſory note fraudulently con- 
trived, depoſited with the re- 
giſter, without trial whether 
forged or not; and if not 
ſued on in a reaſonable time, 
to be delivered up. 445 


PROVISION for SISTERS. 


Proviſion by a brother for ſiſters 
* unprovided for, on their mar- 
riage with conſent, otherwiſe 
not: conſtrued as if by a fa- 


ther: not ſo if by a mere 
ſtranger. 529 
* PUB- 


A TABLE of the PRIN CIP AL MATTERS. 


PUBLICATION. 


No motion of courſe allowed 
to enlarge time for publica- 
tion on a croſs bill, after the 
n is proceeded in. 


Page 336 
PURCHASE. 


The purchaſe of a reverſion not 
ſet aſide for undervalue after 
the event, there being no 
fraud. 422 

Purchaſer from tenant in tail, 
with notice of agreement by 
him to renew a leaſe, which 
the father tenant for life had 
covenanted to renew ; is bound 
to renew. 498 


— —_ 


RECEIVER. 


A receiver is not to be appoint- 
ed by an heir at law, to turn 
deviſee out of poſſeſſion. 460 

Sureties for à receiver not diſ- 
charged at their requeſt. 401 

Application ſhould be made for 
the owner to deliver poſſeſſion 
to receiver; who cannot dil- 
train. ib. 


REGISTER ACT. 
veg MORTGAGE. 


REMAINDERS. 


Tenant for life remainder to his 
ſon in- tail, remainder to his 


nephew, lets in the nephew 


immediately on his agreeing 
to permit his uncle's appointee 
to receive the rents for 10 long 


as the nephew enjoyed in his 
life. — uncle lived twelve 
years being in debt, 
points to his daughter cn in. 
tereſt, in part of g aſſets 
for creditors. 1 Page 8 
Remainder of leaſe for years, on 
a general dying without Mie, 
is too r 
Otherwiſe, if vichout iiae ng 
at the death. 
Perpetuity to be avoided. 2 
So a father's taking as repreſen- 
ative of a child dying yOuPg: 


Deviſe to truſtees i in ſee, if z 
attains twenty- one or has iſſue 
to B. and the heirs of his 

body; but if B. dies before 
twenty-one, and without iſſue, 
over: B. attains twenty-one, 
and dies without iſſue: an aſtate 
tail veſted in B. at twenty- 
one or on having iſſue, and 
the limitation over is a remain- 
der which takes place on the 
failure of iſſue of, B. 243 

Double contingency in remaind- 
der after eſtate tail. 616 

A remainder deviſed is never 
conſtrued an executory limita- 
tion. th, 


See Leass, for L1vEs. 
RELEASE. 
r 
See Cos rs. 
RES DU ART BEQUEST. 


Deviſe of reſidue of eſtate, with 
perſonals, reſtrained to perſo- 
nal. g 


51 
But 


A Tasrr of the PIN Ir AL MATTERS. 


But not if real eſlate was men- 
tioned. Page 51 
Ce que trouvera is a good reſidua- 
ry bequeſt for what ſhall be 
left. | 163 
Deviſe of the reſidue of perſonal 
to A. if he attain twenty-one, 
means the profits to accumu- 
late, 430 
Whether reſiduary legatees paid 
by executor ſhall refund to le- 
gatees who were not to be paid 
immediately. 600 


REVIVOR. * 


On a bill of revivor, the plaintiff 
cannot diſpute the decree, 
though defendant may. 232 


— — —ʒ— — 


SATISFACTION, 


Peviſe of reſidue, of real and 
. perſonal for life, is not a ſatis- 
faction for a ſum to be laid out 
in lands in fee by articles. 37 
Remedy againſt ſeveral debtors, 
but for one ſatisfaction. 115 
Houſes in London, not as farm- 
houſes, a ſatisfaction of a co- 
venant in accidents, 276 


Annual value how computed. - 


| 2 
Lands deviſed to a wife, A. $4 
ſatisfaction or performance of 
a covenant in marriage articles 
that lands ſettled on her were 
of ſuch value; the intent be- 
ing that ſhe ſhould have them 
over and above. 409 
Caſes of implied ſatisfaction and 
preſumed performance of ar- 
ticles, 411 


A 


debtor deviſes 4 much — 
legacy upon condition wha 
. ſubſcqtent deed it be- 
comes impoſſible to perform; 
by the will it would not have 
been a ſatisfaction, as it was 
for another purpoſe; but be- 
ing freed from the condition by 
the deed, it is then a ſatisfac- 
tion. Page 636 
It is a general rule that a legacy 
larger than, or equal to a debt, 
is a conſtructive fatisfaCtion : 
but any minute circumſtance is 
laid hold of to take it out of 
that; as it muſt be as certain 
as the duration, and com- 
mencement. 16, 
A legacy to an executor excludes 
him from the undifpoſed ſur- 
plus; but is not at the fame 
time a ſatisfaction for à debt. 


03 
The rule of conſtructive ſatisfac- 
tion is not carried ſo far as to 
anſwer a double purpoſe. ib. 


SCANDAL. 


Scandal includes impertinence, 
not e contra. 24 
Nothing relevant is NN 
f i. 

A bill may be referred for ſcau- 
dal at any time; for imperti- 
nence, not after anſwer or ſub- 
mitting to anſwer. 631 
Referring an anſwer is diſcretion- 
ary in the court. 16, 


SCHOOL. 
See CHARI TY. 


SETTLEMENTS. 
[C] In 


A TasLz of the PRINCIPAL MATTERS. 


In ſettlements it is not proper to proviſion upon getting his 
name the firſt and every other wife's truſt eſtate. Page 17,, 


ſon. Page 492 New ſettlement by a huſband, in 

See ELECT1ON. conſideration of a new portion, 

| 2 if no fraud, nor inadequate, 

- SETTLEMENT before MAR- is good againſt his creditors. 
RIAGE. | 1857 

| Settlement after marriage if a 

On marriage articles oo. were portion is paid, is equal to one 

ſettled in truft for huſband before, and is on good conſi- 
and wife for life, and for the deration. 308 4 


eldeſt ſon, ſubject to raiſe and Iſſue are purchafers under both 
pay ooo. for younger chil- parties, and may have the be- 
dren as the father ſhould ap- nefit of the uſes, though the 


point; and for want of ap- portion is not paid. 309 
pointment at twenty-one; the See PORTIONS, 

intereſt for maintenance. he 

mother dies, only one younger SHIP. 

ſon then, who dies two years 

old. The father cannot claim See TRA DR. 

this 5oool. as his repreſenta- 

tive, it not veſting in the chil- SOLICITOR. 


dren. There are no words 
for veſting, excepting thoſe Solicitors have a lien on the fund. 


for raiſing and paying at 497 
twenty-one. 261% Solicitor”s bill may be taxed with- 
Son not in being cannot take leſs out bringing it into court as 
than an eſtate tail. 5682 formerly. 461 


In marriage articles, a limita- The judgment not afterward 
tion to the firſt - ſon, and to opened to have an account 
the firſt ſon of ſuch firſt ſon; taken, 452 
is an eſtate tail to the firſt ſon. | ' 

1b. SPECIFIC LEGACY. 


SETTLEMENTS after MAR- Deviſe of ſtock in ſeveral parcels, 

RIAGE. is ſpecific; and a deficiency in 

the ſum not made good out of 

Settlement by a huſband on wife the reſidue 503 

and children, on her agreeing Specific legacy if exiſting, the 

with her friends privity, to whole is to be paid, though 

part with her contingent in- nothing is left for pecuniary 

tereſt, good againſt his credi- but if not exiſting is 9275 
tors. 16 

Huſdand obliged to make farther? A debt ſpecifically bequeathe® 


A TabLE of the PzIxciear MaTTRRS. 


and afterward voluntarily paid 
— . „ 1 
in, is no ademption of the le- 
gacy: if a compulſory pay- 
ment, it may or may not be 
an ademption according to cir- 
cumſtances ; for if a particular 
reaſon is given, or if replaced 
on the ſame fund or fo order- 
ed, it is no ademption. 
Page 623 
If the payment is a mixed act by 
debtor and creditor, it is 
doubtful. But if teſtator 
makes a ſubſequent diſpoſal 
of it to another, it is adeemied. 
| 624 


STATUTE DE DONIS. 


Lands and tenements only, with- 
in the ſtatute de donis. 180 
No r ore of eſtates not 
within that ſtatute. ib. 


STATUTE of LIMITA- 
TIONS. 


The exception therein as to mer- 
chants accounts was to prevent 
dividing the account where 
running, part being within 
the time and part before. 400 

See ACCOUNT. 


STOCKS or FUNDS. # 


Transfer of ſtock in Change Alley 
on colourable fale are given 
way to in courts of juſtice. 


567 


SUPPOENA. 


Orders for ſervice diſcretionary. 
| © 23 


- SUPPLICAVIT. _ 

Supplicavit or ryle for furety of 
the peace, not diſcharged, 
unleſs on a falſity or contri- 
vance. Peage 578 


4 * 


D a ——— oY —_— 


TENANTS in COMMON. 


Tenants in common may be of 
unequal, but not of ' uncer- 
tain ſhares. 03 (1: 

A father by a deed grants lands 
in conſideration of natural 
love, to two children and 
their heirs, equally to be di- 
vided between them : this is 

a tenancy in common. 252 

This is a covenant to ſtand —_ 

19. 

Joint-tenancy ahd tenancy in 
common diſtinguiſhed. 254 

What words make a tenancy in 
common in a will. 256 

Tenancy in common on the in- 
tent, without the words equa/- 


ly, &c. 258 

This court leans againſt ſurvivor- 

ſhip, 5 1b. 
TITHES. 


Parſon's receipts for tithes, are 


evidence for his ſucceſſor. 43 


Surrender of a leaſe of tithes 
and taking a' new leaſe, after 
deviſe therefore wich the eſ- 
tate; the tithes paſs not with- 
out a republication of the will. 

418 

Rector is of common right inti- 
tled to the tithe in kind. 51 

Limitation of time from the 

102 tranſ- 


A Tang of the Parnicirat MaT1tss:. 


tranſportation of R. 1. to the Infant truſtee is bound to join in 
Haly Land. Page 511 conveyance within the ſtatute 
Hops began in Queen Z1izabeth's of 4 Anne. Page 559 
tune-to be propagated, but ex- But not where the infant has 
iſted before in ſmall quanti- an intereſt, or is in doubt 


ties. 512 thereof, unleſs in proper ſuit. 
See Mopus. ; ;, th 

The conſtruftion in equity of 

TOLER ATION. truſts of real or Nera i 


according to the limitations 
Baptiſts are on the ſame footing a legal eſtate; unleſs there is 


as Quakers. 276 a plain intent to the contrary 
Charity to Jews not eſtabliſhed. 65 
| ib. See Account, ANNUITY, 
The act of toleration not calcu- ASSETS, CONTINGENT RE- 
lated merely for the benefit of mMainDeErRs, CoryHoLD, 
perſons then in being. ib. DeBTs, Devist ror Par- 
Sce ANNUITY. MENT OF DeBTs, Evi- 
DENCE, INJUNCT1ON, POR» 
TRADE. - TIONS. | 
Bill of ſale of a ſhip aſſigns the TRUSTS FOR RAISING 
property. 622 PORTIONS. 


Specific lien againſt vendee of 
land, for the purchaſe money. Where a miſtake in placing a 
ib, truſt term is rectified. 333 


TRIAL. VERNICT . 

| See New "TRIAL. Words in a verdict are conſtrued 
| more largely than in pleading. 
TRUSTS and TRUSTEES, 257 


Land in Ireland purchaſed with VESTED INTEREST. 
truſt money, the perſonal eſ- 
tate only charged. 19 Deviſe of perſonal eſtate to all 
A truſt. is to take effect according the children of his daughter, 
to the whole intent, or not at to be paid when by law they 


all, | 54, vere able to receive and dii- 
Truſts executed and executory. charge, veſted in each child as 
| 32 they came in efe, and tranſ- 


On a bill to execute a truſt, a? miſſible though ſubject to be 
firſt perſon intitled to the in- varied; and not to wait the 
heritance is a neceſſary "ay veſting until the daughter a 

I 


in being. death. ; 
in being 49 ea Deviſe 


A TaBLE of the Painciear MarTEAS. 


Deviſe of the uſe of perſonal to 
A. for life, and afterward to B. 
tho? B. dies firſt, is tranſmiſſi- 
ble, Page 119 

Truſt term by a voluntary deed 

to a daughter for life, and im- 

, mediately after her deceaſe to 
\ heirs of her body; for default 
of ſuch iflue, to a grand- 
aughter, her executors, c. 
The daughter died without 
jſſue living, but had a child 
ho died young. The whole 
veſted in the daughter, or at 
leaſt in her child; and does 
not go over, as after a gene- 
ral dying without heirs of the 
body. 233 


See Pow ER of APPOINTMENT, 
SETTLEMENTS before Max- 
RIAGE. 


VISITOR. 


a . 
Viſitatorial power is not to be ex- 


tended, being ſummary and 
arbitrary: but a free ſchool 
founded by charter with pro- 
per powers muſt be regulaced 
as by charter, not in this court, 
as where there is no charter. 

; 327 

There is no technical form of 
words for granting viſitatorial 
power. It may be divided. 
328 
Veſting the legal eſtate of a cha- 
rity in the governors, excludes 
them not from being viſitors, 
where they are to receive the 
revenue. 329 


See CHARIT Tr. 


LEY 


VOLUNTARY DEED. 


Voluntary conveyance, though 
no fraud, is void againſt ſub- 
ſequent purchaſe for valuable 
conſideration ; and alſo againſt 
creditors if indebted at the 
time. Butif to a child and no 
fraud, is good againſt ſubſe- 
quent creditors. Page 10 

Gift on condition not to marry 
without conſent, where good; 
where only in terrorem. 529 

See PROvisioxs for SISTERS, 

VESTED INTEREST. 


USES. 


Deed to uſes is not conſtrued in 
greater latitude than common 
law conveyances, as to words 
of limitation; otherwile of 
words of modification of the 


eſtate. 257 
See Cor YHOL D. 


USURY. 


Where contracts are uſurious or 
not. 142 
It is uſury where the reward is 
for forbearance. ib. 
Or device to evade the ſtatute, 
or colourable contingencey. 16. 
Not where the reward is given 
for the riſk. 142 


Though the court will not cam- 


pel a diſcovery of uſury or for- 


„Jery, it will not create a de- 


ence, but direct a trial. 246 
uſurious contract, the princi- 
pal is not loſt as well as the in- 
tereſt, | 567 
- See BAN kRUr TY, Bor- 
; TOART. 


4 WASTE, 


& * 


A Tak of the ParnciealL MATTERS. 


WASTE. by the court, to comply with 

the intent, Page by 
Guardian or truſtee for infant A father tenant for life and two 
having a contingent eſtate, * ſons, article to charge with a 
cannot cut timber on a ſuggeſ- ſum for younger children after 
tion that it will not improve, the father's death, as he by will 
though growing among under- duly executed ſhould direct: 


wood. Page 367 he directs by will with two 
See INJUNCTION. witneſſes only: this is a good 
execution of the power, nothing 

WILLS. paſſing from the father : other- 

5 2 wile if by the owner of the 
The order of words in wills is eſtate. 365 


not conſidered, if the intent is It is not neceſſary*on the ſtatute 
better anſwered otherwiſe. 32 of frauds, that teſtator Thould 
Exceptions to the rule of not 1gn in the preſence. of wit- 
claiming by one part of a will neſſes; acknowledging his hand 
and in contradiction to ano= to them is ſufficient, though at 
ther, 33+ different times. But one of 
A will to paſs lands by virtue of the witneſſes being beyond ſea, 
a power, muſt be executed and no other proof as to him, 
according to the ſtatute of there ſhould have been a com- 
frauds. 76 miſſion to examine him, and 
Parol evidence is admitted to ex- the ſame credit is not given to 
plain a will, where doubtful; his hand-writing as if he was 
but not to contradict it. 216 dead. 454 
As on a legacy to the four chil- Wills are conſtrued to preſerve 
dren of B. and afterward ano- eſtates in the intended channel 
ther to the children of B. B. of deſcent. 615. 
having then two children by See CREDͥITORSO, RESIDVARY 
the firſt huſband, and four BeqQuesT, Titnes, WorDs: 
by a ſecond ; it was admitted 
to ſhew that the firſt legacy is WITNESS. 
_ reſtrained to the four laſt chil- | 
dren, not ſo of the other le- Witneſs indifferent when exs- 
gacy. 216 mined, though intereſtedafter- 
A will is to be conſidered as to ward, read. 42 
the teſtament, conſiſting of all Witneſs to a bond becoming re- 
the parts including the codi- preſentative of obligee ; his 


a cil; and as to the inſtrument, hand proved, 41 
12 the writing. 2424- Witneſs directed to be examined 

| The intent of teſtator is the rule on interrogatories, or to attend 
of conſtruction; if the words perſonally. IG) 


can be complied with. 2484 The party may be examined on 


Words are tranſpoſed or ſupplied, new interrogatories age an 
order, 


A TasBLsz of the PRINCIPAL MATTERVöS. 


order, the Maſter being the 

judge: not ſo of a witneſs 

without a new order. P. 271 

Counſel or attorney ſubmitting to 

be examined, read. 446 
See W1LLsS. 


WORDS. 


Extent of the word gate in a 


Words in a will have a different 
conſtruction applied to different 
matter. Page 616 
Words are conſtrued according to 
the nature of the eſtate. 68 
See ConTINGENT Deviss, 
DisTRIBUTION, JOINTURE, 
ReEsi1DUarRY BEQUEST, 
Witt, YounGER CHIL- 
 DREN. 


wil. * As, 1798 


Where a fee paſſed by deviſe of 
all that eſtate he bought of 
Mead. 


the reverſion. 

Tranſpoſition of words in a will, 
to make a limitation ſenſible, 
but not to let in different le- 
gatees. 

Enfants in a French will meant 
not iſſue, but children, and 
the limitation over not too re- 
mote. 163 

Different conſtruction on the 
ſame clauſe, according to the 
nature of the eſtates. 180, 325 

Truſt money in marriage articles, 
is in the power of the court, 
and conſtrued againſt the words 
for the ſake of the intent; by 
ſupplying the words if the wife 
ſhould die without iſſue. 

Repugnant words in a will may 
be rejeed or tranſpoſed. 278 

A legacy « to the two ſervants 
« living with me at my death.” 
A third taken afterward is in- 
titled. The word two rejec- 
ted, as otherwiſe void for un- 
certainty, 564 

So on legacy to the three chil- 
dren, when there were four, 
all are intitled. ib. 


WXIIS. 


4844 In real actions no new writ of 
Where a fee paſled by deviſe of 
; 51. unleſs where abatement. 642 


the ſame nature ſhall iſſue: 


1 K 
— — ʒ 


YOUNGER CHILDREN. 


Deviſe to younger children of his 
fon, to be paid at twwerey-one; 
veſted in thoſe born at the 
death of teſtator, 83 

Portions for younger children un- 
der a ſettlement; the father 
provides otherwiſe for one, in- 
tending 10,000). each for the 
reſt. They are confined to 
that, and are not alſo to claim 
an equivalent for the other's 
ſhare out of the proviſion 
made. It would be otherwiſe 
if they had no other ſatisfac- 
tion. 123 

Grandmother under a power 
creates by deed a term to com- 
mence after her death, to raiſe 


money for younger children, 
with power to the father to ap- 


point; if there are no children, 
toher own executors, A youn- 
ger 


yo 


# 


= 
4 


ger ſon become his eldeſt is ex- 
dluded. Page 198 
'- Eldeſt fon unprovided for by the 

| collateral relations, is conſi- 
deͤecred as a younger. 203 
A latitude of conſtruction is al- 
+, lowed to the words younger 
| children. 210 


A TasBLE of the Principal MaTTERs, 
Such as are not head of the fami- 


ly, take not the eſtate. P.210 
The capacity is to continue until 
the rime of payment, wherher 
the power of appointment is 
executed or not, ib. 
See PowER, SETTLEMENTS 
BEFORE MARRIAGE, WILL» 


EX N ͤ ˙ 


(In the Norzs.) Vor. I. 


Page 49 Mete. (u) For bill will not be for, read bill will not lie for · 

114 — For ſeems if the deviſe, read ſecus if the deviſe. 

—— 249 — (p) For the particular profits, read particular parts 

— 259 — (a) For Juris poſtiri, read Juris pofitivi. 

— 322 — (k) For 4 Eu. & 22, read 44h Edition & 
ay 22. p 

— 393 — (e For that court will not relieve, read is court 
will not relieve. . 

— 458 — (f) For parol evidence of this referred to,, 
parol evidence refuſed to, 

— 482 — (p) For ad Brown, 5760, read 2d Brown, 57, 60. 


Et > kt ASS 


(In the Norzs.) Vol. II- 
Page 182 Note, + For if he died with iſſue, read if A. died with · 


out iſſue, 
— 211 — t For 2d Burn, read 2d Burr. 
—— 243 — For Afton Juſt, read A/hurft Juſt. 
—— 259 — For 8 Brown, read 1 Brown, 
— 266 — For to avoid injunction, read to award an in- 
| - junction: & for ad vol, * * 
— 295 — + For ſee A/hurſt Inſt, read per A/furſt Juſt. 
— 364 — For 14 — — carried intereſt. wa they 
would have carried intereſt, 
— 579 — For as well as his real, read as over her real. 
— 585 — For ſale and joint debts, read ſole and joint debts, 
m— 621 — For C. K. read C. B. f 
— 660 — For limitation refts in, read limitation vet in. 
—— 683 — For releaſe may be the heirs, releaſe may bar 
the heirs. 
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